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EXECUTIVE SUMMARY 

The EUI Law and Economics Working Group welcomes the opportunity to respond to the 

Commission’s Green Paper on the Review of the Consumer Acquis. Our particular focus is on 

the general questions regarding: the legislative approach; the scope of a horizontal instrument; 

and the level of harmonization. Accordingly, we are in favour of Option 2 (Question A1) and 

Option 1 (Question A2). As regards the level of harmonization (Question A3), the revised 

legislation should be based on minimum harmonization, but neither mutual recognition clause 

nor the country of origin principle should be introduced. 

In our response we also identify a set of issues requiring deeper analysis and present 

constructive comments on the choices already made in the form of recommendations: 

• The relationship between higher consumer protection and wider consumer choice should 

be emphasized. A higher level of consumer protection can be achieved through 

extending consumer choice partly by a possibility of choosing among different legal 

regimes. 

• The relationship between legal disparities and their effect on cross-border trade, from 

the standpoint of both businesses and consumers, should be further elaborated. 

• In order to achieve the policy goal behind the Review a governance structure is needed 

because the mere harmonization of contract law rules is not enough to achieve a uniform 

result. An appropriate institutional framework would coordinate differences arising from 

the EU’s multi-level structure by, inter alia, improving cooperation between the 

Community institutions and the national institutions responsible for consumer 

protection. 

• We recommend to assess to what extent the scope of the Review is consistent with the 

goal of achievement of a real consumer internal market.  

• We recommend an ex ante impact assessment of the possible spillover effects into fields 

excluded from the scope of the Review. In particular, we recommend evaluation of the 

possible spillovers into (1) residual areas of consumer law, (2) consumer legislation in 

regulated fields, and (3) non-consumer law. The design of a horizontal measure should 

take into account the consumer protection measures in regulated sectors, i.e. 

telecommunications, energy, transport and financial services. 

• The content of a horizontal instrument should be limited to a minimum set of 

definitions, principles and general clauses. Such a horizontal instrument should initially 

be adopted as a soft law measure in order to allow experimentation in implementation at 
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the Member States’ level. This would enable observation of reactions of the Member 

States to the contents of the horizontal instrument. Having observed the practice of the 

Member States, it would be possible to develop a hard law measure that would ensure 

consistency in the implementation of the concepts included therein. 

 

 



I. INTRODUCTION  

1. Background to the Green Paper 

The Green Paper of 8 February 20071 (hereinafter the “Green Paper”) concludes the 

diagnostic phase of the Review of the Consumer Acquis (hereinafter the Review). The Review 

was launched by the European Commission (hereinafter the “Commission”) in 2004 with the 

aim of simplifying and completing the regulatory framework in the field of consumer 

protection.2 A simplified and completed regulatory framework should ensure “a real 

consumer internal market” based on the right balance between the goals of a high consumer 

protection and the competitiveness of enterprises in the Internal Market. The whole process of 

designing the new regulatory framework should be carried out in conformity with the 

principle of subsidiarity.3 The new regulatory environment will be built upon the eight 

directives4 which are being reviewed with the objective of identifying the shortcomings that 

affect all of them as well as problems that are specific to each one. With the Green Paper the 

European Commission called on all interested parties to express their views on the issues 

identified in the context of the Review. 

According to the Commission, the need for the Review arises also from the fact that 

the selected directives were drafted using a rule-based approach rather than a principle-based 

one; this legislative technique has, it argues, hindered the possibility of adaptation to current 

market developments. Moreover, the existing consumer acquis is piecemeal and disorganized. 

This inconsistent structure may lead to possible failings not only in terms of effective 
                                                 
1 Green Paper on the Review of the Consumer Acquis, COM (2006) 744 final (8 February 2007). 
2 The Review project was set up in Communication from the Commission to the European Parliament and the 
Council on European Contract Law and the Revision of the Acquis: The Way Forward COM(2004)651 final (11 
October 2004). The Communication of 2004 was the Commission’s follow-up to the Communication from The 
Commission to the European Parliament and the Council A More Coherent European Contract Law: An Action 
Plan COM(2003)68 final (12 February 2003). 
3 Green Paper (n 1) 3. 
4 The Doorstep-Selling Directive (Council Directive 85/577/EEC of 20 December 1985 to protect the consumer 
in respect of contracts negotiated away from business premises [1985] OJ L 372/31); the Package Travel 
Directive (Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package 
Tours [1990] OJ L 158/59); the Unfair Contract Terms Directive (Council Directive 93/13/EEC of 5 April 1993 
on unfair terms in consumer contracts [1993] OJ L 95/29); the Timeshare Directive (Directive 94/47/EC of the 
European Parliament and the Council of 26 October 1994 on the protection of purchasers in respect of certain 
aspects of contracts relating to the purchase of the right to use immovable properties on a timeshare basis [1994] 
OJ L/83); the Distance-Selling Directive (Directive 97/7/EC of the European Parliament and of the Council of 20 
May 1997 on the protection of consumers in respect of distance contracts [1997] OJ L 144/19); the Price 
Indication Directive (Directive 98/6/EC of the European Parliament and of the Council of 16 February 1998 on 
consumer protection in the indication of the prices of products offered to consumers [1998] OJ L 80/27); the 
Injunctions Directive (Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on 
injunctions for the protection of consumers’ interests [1998] OJ L 166/51); and the Sale of Consumer Goods 
Directive (Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain 
aspects of the sale of consumer goods and associated guarantees [1999] OJ L 171/12). 
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consumer protection at the European level, but may also have an adverse impact on the 

implementation at Member State level.5 

The list of issues put for consultation in the Green Paper is the result of a series of 

activities: (1) a comparative analysis on how the target directives are applied in the Member 

States;6 (2) a series of stakeholder workshops within the context of the Common Framework 

of Reference on contract law; (3) a number of meetings of a standing working group of 

experts from the Member States; and (4) an analysis of the consumer and business attitudes 

towards the existing legal framework in the area of consumer protection and its effects on 

cross border-trade.7   

Comparative analysis (point 1) showed that the target directives are inconstistent on 

some issues, and present ambiguities have hindered both the achievement of a uniform 

implementation into domestic law and a coherent interpretation by national courts. The 

analysis also identified areas where the laws of the Member States diverge considerably in the 

transposition of the eight directives. The authors of the analysis, therefore, proposed to 

restructure the consumer acquis through a horizontal consumer protection measure with the 

aim of including those provisions of the directives which are applicable to all B2C contracts. 

These provisions are mainly present in the Unfair Contract Terms Directive, the Doorstep 

Selling Directive and the Distance Selling Directive. Another conclusion that flows from the 

analysis is that there are no plausible arguments against a selective shift to full harmonization 

in those areas where the use of regulatory options allowed by minimum harmonization have 

produced barriers to trade (e.g. pre-contractual information duties and the information about 

the right of withdrawal).  

 

2. Goals of the Green Paper 

Following the structure defined in the Communication of 2004,8 the Commission adopted a 

Green Paper on the Review of the Consumer Acquis and launched a consultation on the issues 

identified in the context of the Review. Taking into account that this Green Paper is presented 

as the last step in the diagnostic phase, participation in the consultation may be seen as the last 

                                                 
5 ‘Questions & Answers’ <http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/qa_en.htm>, accessed 20 
April 2007.  
6 H Schulte-Nölke in co-operation with C Twigg-Flesner and M Ebers (eds) ‘EC Consumer Law Compendium – 
Comparative Analysis’ (12 December 2006) 
<http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf>, accessed 20 April 2007.  
7 Green Paper (n 1) 4.  
8 (n 2) 6.  
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moment to affect the direction the Commission will take on the issue of the future of 

European contract law.  

The Green Paper is the outcome of a “reprioritization” decided by the Commission in 

its First Annual Progress Report on European Contract Law and the Acquis Review,9 shifting 

their primary objective from the drafting of the Common Frame of Reference to the Revision 

of the consumer acquis. In other words, this choice shifts the focal point from general contract 

law to a more limited field, i.e. a selected number of consumer directives.   

Our response to the Commission’s Green Paper is structured as follows: In Part II we 

will present our reactions to the Green Paper, dividing them between foundational and sector-

specific ones. The latter, however, will be analyzed in Part III, presenting implications of the 

definition of domain of the Review. The paper will then address in Part IV the Green Paper’s 

questions A1, A2 and A3. Finally in Part V, the remaining questions of the Review will be 

addressed. 

 

                                                 
9 COM (2005)456 final (23 September 2005).  
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II. OUR REACTIONS TO THE GREEN PAPER 

We will analyze the possible shortcomings of the approach suggested by the Green Paper, 

focusing on its two main questionable grounds: foundational and sector-specific. 

1. Foundational reactions 

In our opinion the approach taken by the Green Paper is questionable on a foundational level. 

It sketches only very briefly some points that deserve a deeper understanding such as the 

causal link between legal uniformity and market confidence-building (section 1.1). Moreover, 

the Green Paper does not envisage any governance structure that would ensure uniform 

application and interpretation of the proposed harmonized acquis. Such a governance 

structure seems to be necessary because as we will show harmonized law will not on its own 

guarantee uniform results (section 1.2).   

1.1 Uniformity of law and cross-border trade (market confidence-building) 

According to the Green Paper, minimum harmonization has led to fragmentation of laws in 

terms of level of protection across the Member States. Differentiated levels of protection in 

the EU result in transaction costs both for businesses and consumers.  

As regards businesses, the Green Paper identifies costs related to unpredictability of 

the regulatory environment resulting in higher than optimal compliance costs. As regards 

consumers, the Green Paper identifies costs related to differentiated levels of protection 

(rights and remedies) across the Member States. On the whole, these two groups of 

transaction costs are deemed to be responsible for the low rate of cross-border transactions in 

the EU and undermine the double goal of market integration and consumer protection. The 

solution put forward by the Green Paper is to make the levels of protection uniform: it will 

decrease compliance costs for businesses and legal risk for consumers. However, the link 

between legal uniformity and the level of cross-border trade is not as straightforward as is 

presented in the Green Paper. 

Let us analyze the business dimension of transaction costs first. The bottom line of the 

Green Paper’s approach is that businesses should not be put off by the risk of being exposed 

to laws different from those found in their own legal system. In consequence, national rules 

should not be more protective than the EC measures; otherwise transaction costs related to the 

lack of legal information about the content of applicable laws will arise and deter business 

from cross-border transactions. 
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However, empirical evidence of the costs associated with legal diversity and how 

these costs are related to those deriving from other barriers such as diverse jurisdictions, 

language barriers, fiscal regulation, etc., is not provided by the Green Paper. Moreover, it is 

also necessary to draw a distinction between costs of doing business and cross-border trade 

barriers. Legal diversity, with certain exceptions, does not result in non-tariff trade barriers 

but represents an ordinary cost of doing business. This cost resulting from legal diversity 

certainly increases the overall transaction costs, but does not justify, in itself, legal 

unification.10 

The consumer dimension of transaction costs is focused on the discrepancies of level 

of protection across Member States. Lack of uniformity is considered to be a major 

determinant of the low rate of consumer cross-border shopping. As a remedy, the Green Paper 

proposes to set a uniform legal regime under which “consumers … [will] rely on the 

equivalent rights and [will] have resort to equivalent remedies if something goes wrong.”11 

The relevant question is whether a uniform legal regime will provide consumers with 

incentives to shop across borders by reducing the risk related to cross-border transactions.  

The Green Paper refers to Eurobarometer survey that indicates that consumers do not 

engage in cross-border transactions mainly because of existing legal diversity.12 The Green 

Paper stresses that legal diversity suppresses market confidence (of consumers) and suggests 

that promotion of legal uniformity is the most effective means to build it up. However, the 

question that arises is whether the law is the primary factor that deters cross-border shopping. 

The answer could be more developed than that summarized by the Green Paper. Whilst it is 

true that consumers are deterred from cross-border shopping mainly because of a lack of 

confidence, it seems that what counts in market confidence-building is not only law but also 

existing commercial practices of businesses and the factual circumstances related to a 

particular transaction. Of course, commercial practices are shaped by the legal framework in 

which they occur; however, it is not so obvious that ensuring legal uniformity of contract law 

(rights and remedies) will directly increase market confidence (the level of trust) and decrease 

the risk of disappointment and betrayal inherent in cross-border contracting.13   

                                                 
10 H Collins, ‘Transaction Costs and Subsidiarity in European Contract Law’ in S Grundmann and J Stuyck 
(eds), An Academic Green Paper on European Contract Law Kluwer Law International, The Hague 2002) 281.  
11 Green Paper (n 1) 4. 
12 ‘Eurobarometer Consumer Protection in the Internal Market’, Survey conducted from February to March 
2006, (September 2006), <http://ec.europa.eu/consumers/topics/eurobarometer_09-2006_en.pdf>, accessed 14 
May 2007.  
13 According to Hondius, the Eurobarometer test demonstrates that different rules will not deter consumers from 
shopping abroad. In particular the Author stresses the fact that the eight elements, the consumer is concerned by 
are: (1) the difficult resolution of after-sales problems, (2) difficult access to the courts, (3) the difficulty in 
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Finally, a general comment on the Green Paper’s understanding of the benefits of the 

Internal Market should be made. According to the Green Paper, there is a straightforward link 

between the high number of cross-border transactions and well-functioning Internal Market 

meaning that a low number of transactions necessarily implies Internal Market’s 

shortcomings. In this respect, the Green Paper makes a reference to the Eurobarometer survey 

which provides that, during a one year period under examination, 26 % of EU consumers 

purchased goods and services from businesses established in other EU Member States.14 This 

figure is interpreted as being low and indicating suboptimal functioning of the Internal 

Market. However, in our opinion, the number of cross-border transactions as a sole indicator 

is not necessarily the right benchmark for measuring the functioning of the Internal Market. 

To the extent that cross-border competition arises, presumably local firms will have to 

respond to distant competition, so that the benefits of the competition can be obtained locally, 

at least if there are comparable firms in each Member States.15 It implies that sellers operating 

at the Member States level will be responsive to the competitive pressure from the cross-

border market. In other words, the possibility of cross-border competition will provide local 

sellers with incentives which will, at equilibrium, make them behave efficiently. Thus, the 

Internal Market may work efficiently not only by increasing the number of cross-border 

transactions but also by constraining local sellers to behave efficiently at the Member States 

level. It follows that the number of cross-border transactions cannot serve as an only reliable 

benchmark for measuring efficiency of the Internal Market.       

As a conclusion, the role of diversity of law as the major source of non-tariff barriers 

and its adverse impact on the functioning of the Internal Market is unclear. We are of the 

opinion that the relationship between legal disparities and their effect on cross-border trade, 

from the standpoint of both businesses and consumers, should be assessed in more depth. 

                                                                                                                                                         
asking public authorities to intervene, (4) practical problems (for instance with delivery), (5) lack of information 
about consumer protection abroad, (6) the greater risk of fraud, (7) the fear of lower standards elsewhere, and (8) 
lack of trust in the quality abroad. Only at fifth point, therefore, relates to the consumer being hindered by a 
lower level of information about the legal framework of protection abroad, while the main points raised indicate 
very material problems such as the interaction with different authorities abroad; E Hondius, ‘The Protection of 
the Weak Party in a Harmonised European Contract Law: A Synthesis’, (2004) 27 Journal of Consumer Policy 
245, 248. 
14 Green Paper (n 1) 7. This figure refers to cross-border purchases during the period February/March 2005 to 
February/March 2006; ‘Eurobarometer survey on Consumer Protection in the Internal Market’ (n 12) 112.     
15 We are grateful for this point to Prof Mark Patterson. 
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1.2 Governance structure 

Finally, we think that given the multi-level structure of European private law, mere adoption 

of harmonizing directives may not result in harmonized rules applicable to all B2C 

transactions. As a result, the goal of “a real consumer internal market” may be undermined. 

It seems that in order to achieve the policy goal behind the Review, some form of 

governance structure is needed because the mere harmonization of contract law rules is not 

enough to achieve a uniform result.16  We are of the opinion that instead of pushing for full or 

minimum harmonization (with or without the application of the country of origin principle), 

more effective results would be achieved by designing a suitable governance structure to 

coordinate differences arising from the EU’s multi-level structure.  

It needs to be stressed that the Green Paper itself gives an example of a possible 

governance response to the multi-level nature of European private law by pointing out a 

comitology mechanism as a possible instrument for updating the list of unfair terms.17 We 

fully support this proposal and recommend more emphasis on the need for governance of the 

consumer acquis. 

 

2. Sector-specific reactions 

On a sector-specific level the Green Paper raises a number of issues related to the domain 

choices, which will be analyzed in the next section. 

 

III. DOMAIN QUESTION 

1. Importance of the domain question 

The domain question focuses on the scope of the Review. The Review covers the “consumer 

acquis”. The Green Paper justifies this choice in the following manner: “it is important to note 

that what is commonly referred to as the ‘Consumer Acquis’ does not cover all consumer 

protection legislation in the EU. The recently adopted Directive on Unfair Commercial 

Practices falls outside the “consumer acquis” for instance. In addition, many provisions 

aiming at protecting consumers can be found in sector-specific EU legislation, such as 

                                                 
16 For example, one of the relevant problems is to secure a uniform interpretation of the law in each Member 
State; see Collins, ‘Transaction Costs and Subsidiarity’ (n 10) 276. 
17 Green Paper (n 1) 19.  
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legislation in the field of e-commerce and financial services.”18 Thus, the Green Paper limits 

the scope of the “consumer acquis” to the eight directives listed in annex II to the Green 

Paper. 

Given the fact that the Commission’s aim is to develop a common set of principles for 

consumer protection,19 the basis upon which they will be developed is of great importance. 

The question that arises is whether a Review limited to eight directives will ensure 

development of such common principles that will effectively and efficiently address consumer 

protection issues. In order to answer this question we will first try to reconstruct the criteria 

which might have guided the Commission in its domain choice (section 2).  

 

2. In search of the criteria for the domain choice 

In our opinion the domain choice is unclear. First, Price Indications and Injunctions 

Directives20 could be considered to be foreign elements, since all the others share a common 

feature in that they regulate contract law aspects of EC consumer law. Moreover, the “acquis” 

does not contain several directives which one would expect to be among the core elements of 

EC consumer contract law, such as the Consumer Credit Directive,21 the Distance Marketing 

of Financial Services Directive22 or E-commerce Directive.23 With regard to the first, it should 

be noted that it is currently undergoing a thorough review which will lead to substantial 

changes. Thus any analysis would be outdated very soon after the amendments have come 

into force. As to the second (Distance Marketing of Financial Services Directive), the period 

since it was enacted may be considered as being too short for a profound assessment of its 

impact on the laws of the Member States. Also the Commission seems to have decided to 

leave out financial services as a sector-specific rather than general consumer law. However, 

the choice to include general distance selling and to leave out distance selling of financial 
                                                 
18 Green Paper (n 1) footnote 3, p 3. 
19 The Commission’s approach to Review is to develop a horizontal instrument that would “ideally be applicable 
to all contracts concluded businesses and consumers”; see Hearing on the Green Paper, European Parliament, 10 
April 2007, speech by the Commissioner for Consumer Protection, Meglena Kuneva,  
<http://ec.europa.eu/commission_barroso/kuneva/speeches/hearing_ep_100407_en.pdf>, accessed 10 Mai 2007, 
4. 
20 However, inclusion of the Injunctions Directive may be justified by the Commission’s focus on the effective 
enforcement of consumers’ rights. 
21 Council Directive 87/102/EEC of 22 December 1986 for the approximation of the laws, regulations and 
administrative provisions of the Member States concerning consumer credit [1987] OJ L 42/48. 
22 Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 concerning the 
distance marketing of consumer financial services and amending Council Directive 90/619/EEC and Directives 
97/7/EC and 98/27/EC [2002] L 271/16. 
23 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects 
of information society services, in particular electronic commerce, in the Internal Market [2000] OJ L178/1. 
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services does not seem consistent.24 Finally, as to the E-commerce Directive, it seems difficult 

to explain the choice to leave out the E-commerce Directive given the Green Paper’s view 

that it is e-commerce that poses some of the problems that need urgent attention.25  

This brief evaluation raises a serious question about the criteria upon which the 

Commission has based its notion of the consumer acquis, so as to justify the choice of the 

directives being reviewed. From a policy standpoint it is important to know the reasons that 

have driven the domain choice. The criteria of the Commission’s choice have not been, 

however, articulated in the Green Paper clearly.  

Trying to reconstruct the criteria for the domain choice ex post, we can assume that it 

was based either on the nature of the parties to the contract or on the nature of the product 

being traded. It is also possible to imagine that it was an institutional criterion which played 

the major role, meaning that the eight directives were chosen because all of them fall within 

the remit of DG SANCO. Another possible explanation might refer to the degree of 

harmonization because all the directives under Review are minimum harmonization 

measures.26  

However, none of these criteria can fully explain the selection made in the Green 

Paper; neither can a combination of some of them provide a convincing justification as 

conflicts and overlapping cannot be avoided. However, assuming the validity of the choice 

made by the Commission, the next step is to analyze whether this choice is consistent with the 

aim and effective scope of the Review.  

 

3. Goals of the Review and instruments proposed 

The Review has two aims: (1) achievement of a “real consumer internal market” understood 

as (a) a high level of consumer protection, and (b) competitiveness of enterprises (including 

SMEs); and (2) simplification of the regulatory environment. Is it possible to achieve these 

aims by the review of only eight directives? Can these eight directives serve as a basis for 

common principles of consumer protection in the Internal Market?27 

                                                 
24 We are grateful for this point to Prof Marise Cremona.  
25 For example, Green Paper (n 1) [3.1]. We are grateful for this point to Prof Marise Cremona. 
26 As stated in the ‘European Contract Law and the Revision of the Acquis: The Way Forward’ (n 2): “Eight 
consumer directives will be reviewed to identify whether they achieve these goals [of market confidence-
building], in particular in the light of the ‘minimum harmonisation’ clauses they contain”,  3.   
27 The Commission’s approach to Review is to develop a horizontal instrument that would “ideally be applicable 
to all contracts concluded businesses and consumers”; see Hearing on the Green Paper, speech by Kuneva (n 19). 
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Although the scope of the Review is limited to the eight directives, the Green Paper is 

aware of “the breadth of the ground covered by the consumer acquis and the overlaps with 

other internal market directives”,28 and advocates assessment of “the impact of any proposed 

follow-up to the Green Paper on areas such as e-commerce or intellectual property rights”.29 

However, an assessment of the domain choice on the attainment of the goals of the Review is 

also needed. 

 

4. Implications of the exclusion of certain directives and conflict of laws rules for the 

purposes of the Review  

In its selection, the Green Paper gives reasons for the exclusion of E-commerce and Financial 

Services Directives,30 but for other directives it does not. Some coordination problems may 

arise in particular with the Product Liability31 (hereinafter: the “PLD”) and Unfair 

Commercial Practices Directives32 (hereinafter: the “UCPD”). Exclusion of private 

international law from the scope of the Review also seems problematic. 

First, let us analyze the UCPD. In the Commission’s view, one of the rationales for the 

UCPD is to strengthen the confidence of European consumers in cross-border transactions. At 

the same time, however, the UCPD is claimed “not to affect contract law”.33 We would argue 

that there is a strong relationship between contract law and consumer confidence, given the 

fact that contract law is the main tool for cross-border transactions. Even if we distinguish two 

stages in contractual practice, i.e. transactional decision stage (UCPD) and contractual stage 

(formation and performance), these two stages affect each other. There is, therefore, a need 

for coordination between these two stages because, otherwise, a risk of inconsistency might 

arise. The need for coordination arises also from the fact that UCPD is a principle-based 

measure whereas the directives under Review are more prescriptive in their legislative 

approach. 
                                                 
28 Green Paper (n 1) 5. 
29 Green Paper (n 1) 5. 
30 Green Paper (n 1) footnote 3, p 3. As regards financial services, the Commission stated: “Directive 2002/65 
concerning the distance marketing of consumer financial services has not yet been implemented in all Member 
States and could not therefore be included in the acquis review exercise”, ‘Questions & Answers’ (n 5). 
31 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and 
administrative provisions of the Member States concerning liability for defective products [1985] OJ L 210/29. 
32 Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair 
business-to-consumer commercial practices in the internal market and amending Council Directive 84/450/EEC, 
Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European Parliament and of the Council and Regulation 
(EC) No 2006/2004 of the European Parliament and of the Council [2005] OJ L 149/22. 
33 “This Directive is without prejudice to contract law and, in particular, to the rules on the validity, formation or 
effect of a contract”; ‘Questions & Answers’ (n 5). 
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Second, let us analyze the PLD. The Green Paper does not indicate why the PLD is 

excluded from the Review. However, we can assume that the choice was driven by the fact 

the PLD is a tort law measure whereas most of the directives under Review are contract law 

instruments. However, if the aim of the Review is to enhance market confidence, contract law 

measures should be coordinated with liability rules related to defective consumer goods. 

Finally, Community rules on the conflict of laws are excluded from the Review.34 The 

Green Paper explains that the reason for the exclusion is the existence of separate proposals 

on the conflict of laws. However, given that the mutual recognition and country of origin 

principles, both proposed by the Green Paper, are ultimately conflict of laws instruments, a 

consideration of their mutual impact would have been helpful.35 

Given the above, we recommend consideration of the potential effects of the UCPD, 

PLD and conflict of laws rules on the attainment of the goals of the Review. 

 

5. Consistency of consumer law  

In order to achieve better consistency between the existing instruments of consumer and 

contract law, the first-best solution would be to adopt a horizontal measure that would cover 

all general consumer protection directives (including UCPD and PLD), leaving out sector 

specific directives (regulated sectors). However, although sector specific directives should not 

be covered by a horizontal measure, its design should be coordinated with the consumer 

protection measures in regulated sectors.36 It is because given the liberalization process,37 

reasons for differentiating consumer protection legislation according to non-regulated vis-à-

vis regulated markets are becoming less plausible.38 We think that even though the notion of 

                                                 
34 Green Paper (n 1) 5. 
35 Private international law (hereinafter the “PIL”) is dependent on the European Private Law. The more contract 
laws of Member States are harmonized, the less scope remains for PIL. At the extreme, where there is one 
uniform legal system only, there is no scope for conflict of laws regulation at all. See F Cafaggi and H Muir 
Watt, ‘The Making of European Private Law: Regulation and Governance Design’ (2007) European Governance 
Papers (EUROGOV) No. N-07-02, <http://www.connex-network.org/eurogov/pdf/egp-newgov-N-07-02.pdf>, 
accessed 15 April 2007, 10-11. 
36 For example, Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on 
universal service and users’ rights relating to electronic communications networks and services [2002] OJ L 
108/51; Directive 2003/54/EC of the European Parliament and of the Council of 26 June 2003 concerning 
common rules for the internal market in electricity and repealing Directive 96/92/EC – Statements made with 
regard to decommissioning and waste management activities [2003] OJ L176/37; Directive 2003/55/EC of the 
European Parliament and of the Council of 26 June 2003 concerning common rules for the internal market in 
natural gas and repealing Directive 98/30/EC [2003] OJ L 176/57. 
37 The telecommunications sector has been already liberalized, whereas gas and electricity markets will be 
opened for all customers by July 2007. 
38 F Cafaggi, ‘The making of European Private Law: Governance Design’, in F Cafaggi and H Muir Watt, The 
making of European Private Law: Governance Design (Edward Elgar, forthcoming 2007). 
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the acquis is restricted to general consumer law, the effects of liberalization on consumer 

protection legislation should be addressed. The solution presented above would ensure a 

consistent regulatory framework for consumer protection in the EU. Consistency is needed 

both for consumers and businesses (predictability of the regulatory environment) and for 

policymakers (possibility of controlling the attainment of the objectives).  

However, we see the practical and theoretical problems that this choice would raise. 

Given these constraints, and including also the competence question, the domain choice made 

by the Green Paper may, therefore, be viewed as a second-best solution. We think that the 

Review is a step forward in the process of consolidating the consumer acquis, but as we have 

shown in the preceding sections, it should take into account the possible impact that such an 

approach would have on the directives excluded from the revision. Thus, we suggest that the 

Review be accompanied by an ex ante impact assessment that the project may have on the 

fields excluded from its domain.  

 

6. The need for impact assessment 

In order to show the need for an ex ante impact assessment, we will provide two examples 

that will demonstrate the possible effects of the Review on the consumer law fields excluded 

from the domain. If the horizontal instrument is going to provide common principles of 

consumer protection, one cannot exclude the possibility of spillovers into the fields not 

covered by the Review.  

First, let us analyze the notion of consumer. Currently, we have notions of consumer 

in each directive (except for PLD). The question that arises is whether it is desirable that the 

notion of consumer elaborated in the eight directives (contract law) will be superimposed on 

other fields, in particular on product liability and unfair trade practices law. We think that 

such a solution is not desirable because there are plausible reasons for differentiating the 

notion of consumer in these three fields. The need for differentiation arises from the fact that 

the goal of market confidence-building is achieved in these three fields in different ways. 

First, in contract law, confidence is linked to consumer choice. Second, in tort law, 

confidence-building is not necessarily linked to consumer choice.39 Similarly, in unfair 

competition law, consumer confidence is also not linked to consumer choice. It shows that 

                                                 
39 See G Howells, ‘Information and Product Liability – A Game of Russian Roulette?’ in G Howells, A Janssen 
and R Schulze (eds), Information Rights and Obligations: A Challenge for Party Autonomy and Transactional 
Fairness, (Aldershot, Ashgate Publishing 2005). 
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there are different rationales for consumer protection in these three fields and without taking 

into account these different rationales, the notion of consumer cannot be generalized. 

A second example relates to the concept of good faith. We will only point out here that 

while developing a general duty of good faith and fair dealing on the basis of the Unfair 

Contract Terms Directive, the possible effects it may have on the good faith standard in the 

UCPD should be assessed and, in particular, whether it is possible to determine the content of 

the good faith requirements in unfair trade practices law by reference to the contract law 

setting. 

In general, spillover effects may occur both at the judicial and legislative level.40 

Given the fact that there is no ex ante optimal legislative design, they may be treated as an 

inevitable element of the process of formation of European private law.41 However, we think 

that once spillovers are produced they should be taken into account by the rule-makers. We 

should only mention here that spillover effects can be addressed either by an ex ante impact 

assessment or by an ex post governance response.42 

Given the fact that common principles for European consumer law are being 

elaborated on the basis of the eight directives, the possible spillover effects should be 

addressed in the Review, and the effects of such spillovers should be assessed. Thus, as a 

conclusion, we would recommend an assessment of the impact that the development of 

general principles of European consumer law on the basis of contract law measures may have 

on other settings. 

 

IV. ANSWERS TO QUESTIONS A1-A3  

In this section we will answer the general questions (A1-A3) proposed by the Commission in 

the Green Paper.  

 

1. A1: Which is the best approach to the review of the consumer legislation? 

The first question in the Green Paper involves the strategy for the revision of the consumer 

acquis. The Green Paper puts on the agenda two alternatives. The vertical approach consists 

of the individual revision of particular directives (Option 1). The horizontal approach consists 

                                                 
40 Cafaggi, ‘The making of European private law’ (n 38). 
41 F Cafaggi (ed),  The Institutional Framework of European Private Law, (Oxford University Press, Oxford 
2006).  
42 Cafaggi, ‘The making of European private law’ (n 38). 
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of the adoption of one or more framework instruments to regulate common features of the 

acquis, underpinned whenever necessary by sectoral rules (Option 2). The Green Paper makes 

it clear that both approaches would aim at adapting the consumer acquis to recent market and 

technology developments as well as at elimination of the inconsistencies between the various 

directives. Accordingly, the question posed by the Green Paper concerns not the objective of 

the review, but the best strategy to achieve it. We stress that while carrying out a comparative 

analysis of the proposed instruments, also possible unintended effects of adopting either 

instrument should be taken into account. 

We agree that, generally, either option could be used to improve the quality and 

coherence of the directives. Our preference, however, is for the horizontal approach (Option 

2), provided that a careful ex ante impact assessment is made of the possible spill-over effects 

of the horizontal measure on the fields not covered by the Review. The following rationales 

underlie our suggestion.  

First, the horizontal instrument would be more suitable to constrain judicial discretion 

in the process of interpretation of the European law. The fragmentation of the consumer 

acquis is also a consequence of judicial discretion in the interpretation of the rules contained 

in the consumer directives and implemented in national laws of the Member States.43 The 

horizontal measure would possibly connote that concepts and principles included therein 

should be interpreted consistently across the various sectors covered by this horizontal 

instrument. Accordingly, the horizontal measure seems more apt to achieve uniformity of the 

consumer acquis. 

On the other hand, it should be stressed that the horizontal measure would be more 

likely to influence other fields of consumer or contract law both at European and national 

level, which are not covered by the Review. If the harmonized European law refers to the 

concepts and principles which are present also in non-harmonized parts of national legislation, 

national courts may construe these concepts and principles in a uniform way in order to 

remove undesirable inconsistencies between the part which is harmonized and the part which 

is not. The same spill-over effects could take place between the fully and minimum 

harmonized domains. The Green Paper suggests that its intention is to design a horizontal 

framework instrument which would be applicable to all contracts between businesses and 

consumers.44 It is plausible but only when a horizontal instrument is developed taking into 

account all possible fields of its application (also those not directly covered by the horizontal 

                                                 
43 Cafaggi and Muir Watt, ‘The Making of European Private Law’ (n 35). 
44 See Hearing on the Green Paper, speech by Kuneva (n 19). 
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instrument). Given the fact that under the current scope of the Review, such a general measure 

would be based on eights directives only, we argue for the need for a careful ex ante impact 

assessment of the possible spill-over effects of the horizontal measure on the fields not 

covered by the Review (e.g. unfair trade practices), including the specific rules for consumer 

legislation in regulated markets (telecommunications, energy, transport and financial 

services). A governance structure response is needed.  

In this respect, we also suggest to limit the content of a horizontal instrument to a 

minimum set of definitions, principles and general clauses. Moreover, such a horizontal 

instrument should initially be adopted as a soft law measure in order to allow experimentation 

in implementation at the Member States’ level. This would enable observation of reactions of 

the Member States to the contents of the horizontal instrument. Having observed the practice 

of the Member States, it would be possible to develop a hard law measure that would ensure 

consistency in the implementation of the concepts included therein. 

 

2. A2: What should be the scope of a possible horizontal instrument? 

The Green Paper suggests that a potential horizontal instrument would not necessarily need to 

be applicable to all transactions, but could be limited either to cross-border transactions only 

or to distance transactions whether cross-border or domestic. In our opinion, limiting the 

scope of a potential horizontal instrument in either way would produce the fundamental 

disadvantage of even further legal fragmentation without creating any real benefits in return. 

Therefore, we are of the view that a potential horizontal instrument should apply to all 

transactions (Option 1).  

First, further fragmentation of the acquis by means of the introduction of a new 

instrument applying to chosen transactions only would create risk of further inconsistencies 

and spill-over effects. A European measure intended only for cross-border or distance 

transactions would most likely operate with at least some concepts which are identical or 

similar to concepts employed in other European or national laws; for example rules dealing 

with guarantees, burden of proof or standard terms and general clauses. As a consequence, 

there might develop unintended spill-over effects between various instruments. 

Second, in order to know which law is applicable to a particular transaction, the parties 

would have to be aware of whether it is a domestic or cross-border transaction, and thus they 
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would have to know each other’s “type” (either domestic or foreign).45 The verification 

problem could be remedied to some extent by a duty to disclose imposed on both parties to 

the transaction, but even then some new transaction costs would emerge. First, there would 

always remain some legal uncertainty associated with the notion of the cross-border 

transaction. Second, it would be more difficult for the supplier to assess the risks, and thus 

costs, associated with consumer dealings as s/he would have to include in the assessment the 

probability of concluding a certain number of either domestic or cross-border transactions. In 

particular, if the definition of the cross-border transaction applies also to cases of “active” 

consumers, i.e. in situations where the consumer travels and concludes a contract in a foreign 

country, suppliers would be faced with transactions governed by the European cross-border 

legislation even where they trade only in their home state.  

Third, provided that law represents a relevant factor for the consumers in this respect, 

a special instrument applicable to cross-border transactions would imply the need for the 

consumer to know two legal systems and, in consequence, s/he would still be deterred from 

making cross-border deals. On the other hand, if the law is irrelevant for the consumers 

making their shopping decisions, a cross-border instrument might bring about some benefits 

since suppliers trading outside their home state would have to be aware of only one legal 

system regardless of in which (non-home) EU states they were trading. As a result, 

transaction costs faced by suppliers who wish to expand their business to a third, fourth etc. 

Member State would decrease.46  

Furthermore, the introduction of an instrument applicable to cross-border transactions 

only would conflict with the autonomy of Member States to create independent consumer 

protection measures beyond the fully harmonized fields and would be undesirable from the 

perspective of the internal market. 

Let us now analyze more fully the effects of an instrument applicable to cross-border 

transactions only, under the assumption that the law represents a relevant factor for the 

consumer who is making a transaction decision. Under this assumption, a consumer deciding 

between transactions, one with a domestic and one with a foreign seller, takes into account not 

only the price and physical attributes of the product or service, but also legal attributes 

                                                 
45 In principle, in analogy to the field of services, a cross-border transaction can be conceived in four situations: 
(1) when the consumer travels and concludes a contract in a foreign country; (2) when the supplier travels and 
concludes a contract with a consumer in the home country of the latter; (3) when both the consumer and the 
supplier travel; and (4) when both the consumer and the supplier remain in their home states (which are 
different) and conclude a distant contract. 
46 Not by more, however, than they would decrease under a general measure applicable to both domestic and 
cross-border transactions. We are grateful to Prof Marise Cremona for this point. 
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determined by the rights and remedies provided for by the applicable law. It follows that if 

one of the available regimes offers the consumer considerable benefits in comparison to the 

other, this might influence the consumer’s choice.  

At the same time, a seller following less strict rules incurs lower costs than a seller 

following stricter rules. In order to get a competitive advantage, the seller whose offer 

involves fewer rights for the consumer can offer a lower price or a higher quality product or 

service. Two situations may then obtain.  

First, if the rights which are mandatory under the stricter regime are justified by 

asymmetric information and the resulting inability of a consumer to correctly estimate the 

value that a product or service together with a given contract represents to him or her, for 

example in the case of standard form contracts, the consumer will choose the lower price offer 

even if its real value to the consumer is lower than the higher price/more right bundle. As a 

consequence, the level of consumer protection provided for by the stricter regime will be 

undermined and the possible outcome is the so-called “lemons market”, where good offers 

(where there is a proportion between price, quality and rights) are pushed out from the market 

by price competition with bad offers.47 

Second, if the rights which are mandatory under the stricter regime are justified on 

paternalistic grounds solely and are not related to the asymmetry of information, the consumer 

is simply provided with a choice as to whether s/he prefers a product containing, for example, 

a guarantee but for a higher price, or without any guarantee but for a lower price. The 

consequence of such a choice given to consumers is that the mandatory provisions lose their 

mandatory character in relation to consumers. Thus, if the national rules are stricter than 

European ones, Member States’ autonomy to enact such rules may be undermined. The 

argument made above holds both for mandatory and optional cross-border instrument. 

Let us now analyze the difference between a mandatory and optional European cross-

border instrument from sellers’ perspective.  

First, let us consider implications of the mandatory instrument. The mandatory 

instrument implies that consumer concluding a deal with either a domestic or a foreign 

supplier cannot choose the applicable law: in the first case the national law and in the second 

case the European cross-border instrument applies. As mentioned above, however, by 

choosing between domestic and foreign suppliers, consumers can effectively choose the 

applicable law and the mandatory rules of either regime lose their mandatory character for 

                                                 
47 GA Akerlof, ‘The Market for “Lemons”: Quality Uncertainty and the Market Mechanism’ (1970) 84 The 
Quarterly Journal of Economics 488,   
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consumers (unless they are mandatory in both regimes). At the same time, however, the rules 

remain mandatory for the sellers. As a result, either domestic or foreign sellers, depending on 

which rules are stricter, may be put at the competitive disadvantage. It follows that conditions 

for competition are distorted and no merit competition among domestic and foreign sellers 

obtains. In other words, a limited regulatory competition concerning each time only the 

national law of a given Member State and the European law would obtain, but no competitive 

benefits would be achieved. 

Let us now consider consequences of an optional cross-border instrument. We assume 

here that an optional instrument would allow consumers (and only consumers), who are 

making cross-border transactions, to choose between European cross-border instrument and 

their national law as the law applicable to the transaction.  Accordingly, in the same way as in 

the case of mandatory instrument, any mandatory rules of either national or European law, 

which are not mandatory in both legislations, would lose their mandatory character for 

consumers. The rationale of rendering them mandatory would thus be lost. However, as far as 

sellers are concerned, the situation is somewhat different. The national mandatory rules would 

remain mandatory for domestic sellers. They would have no possibility to offer their products 

to the consumers combined with European cross-border law. Foreign sellers, however, could 

differentiate their prices according to the law chosen by the consumer. Thus, if the national 

law is stricter/more costly than European one, domestic sellers could be placed at a 

competitive disadvantage. In particular, to the extent that mandatory rules justified by 

information asymmetry would be present in a national, but not European law, domestic sellers 

would face reverse discrimination.  

If, on the other hand, European law is stricter/more costly, the real competition among 

national and European sellers could obtain. Both, foreign and domestic sellers could offer to 

consumers either cheaper products combined with more lenient national law or more 

expensive products combined with stricter European law.48 However, the rationale of 

rendering some rules in European law would be lost. Moreover, regulatory competition would 

obtain only between individual national laws and European law, national laws, however, 

would not compete with each other.  

In conclusion, the proposition to introduce a horizontal measure which would apply 

only to cross-border measures seems impracticable. Both the consumer and the supplier 

would have always to be aware whether the transaction they conclude is “cross-border” or not 

                                                 
48 Domestic sellers could simply offer contracts granting more rights to consumers than required under national 
law, corresponding to the rights required under European law. 
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in order to know which law is applicable. This would bring about even more confusion for 

both sides of the transaction. Also, Option 3 (measure applicable to distance contracts only) is 

not advisable in our opinion. Instead, we opt for Option 1. 

 

3. A3: What should be the level of harmonization of the revised directives/the new 

instrument? 

All the consumer protection directives which are under review are based on a minimum 

harmonization approach. The Green Paper argues that minimum harmonization has led to 

fragmentation of laws, which results in transaction costs for both consumers and businesses 

wishing to make transactions across the EC and distorts the conditions for competition in the 

internal market. As a result, both consumers and businesses may be deterred from cross-

border deals.49 Such a situation is said to represent a significant problem for the development 

of the internal market. Accordingly, two solutions are proposed: either (Option 1) to base the 

revised directives on full harmonization complemented on issues not fully harmonized with a 

mutual recognition clause; or (Option 2) to uphold the minimum harmonization approach but 

combine it with a mutual recognition clause or with the country of origin principle.50  

In our opinion, the minimum harmonization approach should be maintained. However, 

neither the mutual recognition clause nor the country of origin principle is advisable.  

According to the Green Paper, legal differentiation in the field of consumer acquis 

appears to be the major obstacle to cross-border trading. It appears that in assessing the 

disadvantages of minimum harmonization, only the transaction costs perspective is taken into 

account. At the same time, there is no mention of any of the advantages of legal diversity. 

However, in order to achieve the Treaty aim of increasing consumer welfare, the potential 

benefits of full harmonization should be weighed against its costs, and the analysis should not 

be limited to transaction costs only but should take into account other factors relevant to the 

optimal allocation of legislative competence. It follows, as the Commission stated recently in 

the Green Paper on Retail Financial Services in the Single Market, that “initiatives should 

only be pursued where there is evidence of clear and concrete benefits for citizens and a 

strong economic rationale.”51 

                                                 
49 Green Paper (n 1) 10. 
50 Green Paper (n 1) 15. 
51 The Green Paper on Retail Financial Services in the Single Market, COM(2007) 226 final (30 April 2007) 6.  
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In the following we will first analyze the desirability of full harmonization52 and then 

move on to consider the desirability of the mutual recognition and principle of origin 

principles. 

3.1. Desirability of full harmonization 

Let us start our analysis of the desirability of full harmonization with the examination of the 

relation between legal diversity and the resulting search costs from the consumer standpoint. 

Search costs are inevitable attributes of any transaction made by consumers and they also 

relate to the search for the best bundle of legal rights and obligations. Under the zero search 

costs assumption, consumers would know ex ante where to get the best deal, i.e. an optimal 

transaction given their valuation of a good or service. In such a world they would not have to 

incur any expenses in order to find a value-maximizing offer. However, no such perfect world 

exists. Consumers are usually imperfectly informed about the distribution of the offers and in 

order to find the best one, they have to shop around. Shopping around has its costs, but as 

long as the expected benefit from being informed exceeds the cost of acquiring information, it 

maximizes social welfare. The consumer’s gain from the exchange will be equal to his or her 

value from the deal net of the costs of arriving at the deal. Thus, if the marginal principle 

holds, searching is positive though it has its costs.  

It is clear that search costs derive from diversity and if they are excessive they can 

sometimes preclude otherwise beneficial exchanges from taking place. One of the possible 

solutions to reduce search costs would be to decrease the level of diversity in order to reduce 

the need to search. In the extreme case, one can imagine a situation with one offer on the 

market that makes shopping around needless, thus reducing search costs to zero. However, 

such a uniform solution is not welfare enhancing. It does reduce the search costs but at the 

same time the uniform offer left on the market is unlikely to match consumers’ preferences. 

This mismatch between the unique offer available and consumer preferences has its cost 

which should be included in the calculus of benefits and costs from uniformization.  

Uniformization may be an optimal solution only under very strict conditions, i.e. in the 

presence of a homogenous type of consumer and a perfectly informed standard-setter. 

Moreover, even if preferences are homogeneous they may change over time. It would require 

                                                 
52 From a comparative perspective, it is interesting to consider the experience of the United States in allocating 
responsibility among the state and the federal governments in the field of consumer protection. The US has a 
complex system of federal and state consumer laws and many areas are concurrently regulated by both levels, 
while others remain at just one level. It is interesting to note that there is no precise plan to set out the areas that 
should be regulated by federal government or by the states and the system is still changing and evolving over 
time. 
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another condition to be fulfilled: an immediate reaction of the centralized standard-setter to 

the change of preferences of its addressees; otherwise inefficiency will arise because of the 

time lag problem. As a consequence, what matters is the degree of homogeneity/heterogeneity 

of preferences on the consumer side and availability of information about the preferences on 

the standard-setter side. Accordingly, let us analyze now the degree of homogeneity of 

preferences concerning the consumer protection level in the EC as well as availability and 

distribution of information among the EC and the Member States about those preferences and 

the best policies to fulfill them. 

First, as regards consumer protection laws in Europe, it seems that preferences are 

quite diverse across the Member States (for example, Scandinavian countries differ from the 

UK). Therefore, adoption of unified European legislation would inevitably impose on a 

number of individuals a legislative solution inconsistent with their preferences.53 If it is 

believed that the preferences of consumers (and businesses) regarding, for instance, a 

mandatory regime of a sales guarantee are roughly homogeneous in the EC, evidence for that 

claim is needed. 

Second, as to availability of information about preferences, the respective information 

costs are greater for the EC than for the individual Member States because the latter are closer 

to their residents (principle of subsidiarity). Therefore, Member States are likely to possess 

superior knowledge of their residents’ preferences and, as a consequence, are more likely to 

satisfy them and at lower cost than the EC. 

Apart from the ability to satisfy more preferences, legal diversity also has other 

advantages. All policy makers adopt legislative measures in order to achieve certain goals. 

Usually, however, they do not have perfect information about which measures are most 

suitable to achieve these goals. Thus, if Member States remain relatively autonomous in 

shaping their policies, like under the minimum harmonization approach, they can continue 

experimenting with a variety of legislative solutions and thereby produce more innovation and 

progress in lawmaking than if the sole legislative competence rests with the EC. The English 

regulation of consumer credit as well as the German and Nordic regulation of unfair contract 

terms can be given as examples of such national experimentation.54 Moreover, a variety of 

                                                 
53 In this respect, it should not be ignored that the Commission designs consumer protection law from the point 
of view of market integration, whereas national laws reflect many other considerations. 
54 T Wilhelmsson, ‘Is There a European Consumer Law and Should There Be One?’, Paper presented at the 
Centro Studi e Ricerche di diritto comparato e straniero, diretto da MJ Bonell, 2000, 
<http://w3.uniroma1.it/idc/centro/publications/41wilhelmsson.pdf>, accessed 15 May 2007, 19-23. 
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legislative solutions provides scope for mutual learning; Member States may simply observe 

each others’ experiences and learn from them. 

In this respect, we should remember that the welfare effects of consumer protection 

measures are still widely debated. Therefore it is unlikely that any policy maker, either at the 

EC or national level, has perfect knowledge about the best methods of achieving the desired 

goal, namely increasing consumer welfare. Moreover, the effects of any consumer protection 

measure depend to a large extent on the economic characteristics of a given market and these 

characteristics may still vary between Member States despite the internal market.55 Two 

implications follow in relation to the level of harmonization in the EC. First, if the conditions 

affecting the final outcome of protective terms vary among Member States, the same 

consumer protection measures might increase consumers’ welfare in some Member States, 

while not in others. Accordingly, uniform European legislation might not affect consumer 

welfare in all Member States in the same way.  In addition, since Member States face lower 

information costs than the EC, they are likely to possess superior knowledge of local market 

characteristics than the EC and be better placed to carry out the analysis of the possible effects 

of the protective measures. On the other hand, however, intervention at the EC level can 

generate considerable economies of scale in this respect. Second, because the real outcomes 

of the pro-consumer intervention are speculative as to their welfare effects, decentralized 

lawmaking enables more experimentation and thus learning about these effects and the 

conditions determining them. At the same time, where only one Member State introduces a 

certain measure, the potential negative effects are not suffered by the consumers in the whole 

EC but in this Member State only. 

Let us now briefly analyze the arguments in favour of full harmonization of the 

consumer acquis. First, intervention at the EC level can generate considerable economies of 

scale. Second, some coordination may be needed since an unregulated market for legal rules 

can generate standards which are socially sub-optimal. Further, in the field of private law in 

Europe, cultural factors are a strong source of opposition to change and there is a strong case 

                                                 
55 As long as parties remain free not to deal at all and/or to deal at any price they choose, the introduction of 
consumer protection measures may in fact not benefit the supposed beneficiary. This is because businesses will 
either increase the price, thus pass on their increased costs, or leave the market, which will lead to the further 
increase in prices due to the lower supply. As a result consumers will have to pay higher prices, which implies 
that some of them will not be willing to do so and thus remain without the product or service they would have 
acquired if not for the protective regulation. Yet this is not necessarily so and under certain conditions 
(competitive market; high elasticity of demand and low elasticity of supply) businesses may not be able to pass 
on the whole cost of the protective term on to consumers and the distributive aim may indeed be achieved, i.e. 
consumers will be enriched at the expense of businesses. Cf, for example, D Kennedy, ‘Distributive and 
Paternalist Motives in Contract and Tort Law, with Special Reference to Compulsory Terms and Unequal 
Bargaining Power’ (1982) 41 Maryland Law Review 563,  
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for path dependency.56 From this perspective, the European legislator might be a better 

innovator than the Member States.  

It follows from the above that both legal diversity and harmonization have their costs 

and benefits. On the one hand, diversity is welfare reducing because it creates search costs 

related to the variety of offers. On the other hand, however, diversity is welfare enhancing 

because it extends the menu of offers from which consumers may choose in order to satisfy 

their preferences. Additional benefits derived from a variety of legal orders include lower 

information costs on the legislator side, experimentation and mutual learning. The optimal 

design of the regulatory response should take into account all these factors and suppress 

diversity only if its costs exceed its benefits. The necessary analysis should not be limited to 

transaction costs only. This point underlines the importance of a better understanding of the 

role of diversity, which becomes crucial for policy choice. From the above analysis it follows, 

that extending consumer choice enhances the level of consumer protection whereas limiting 

consumer choice reduces it. Thus, in our opinion the goal of consumer protection should be 

consumer choice meaning the availability of different legal systems of consumer protection. 

In this perspective, our claim is that we do not have to choose between the two 

extremes: either legal fragmentation or full harmonization. Rather, efforts should be 

concentrated on designing a governance structure maximizing benefits from both diversity 

and uniformity.57 Minimum harmonization has already partly performed this role. The Green 

Paper claims that it is not enough: legal fragmentation is still too large and therefore welfare 

reducing rather than enhancing. The conclusion that the current level of legal fragmentation is 

sub-optimal may be right. However neither is full harmonization the appropriate means to 

achieve an internal market. 

Instead, the governance structure should improve cooperation between the Community 

institutions and the national institutions responsible for consumer protection. The new modes 

of governance applied in other policy areas such as comitology, the Lamfalussy architecture 

or OMC could possibly be implemented also in the field of consumer protection. Next, 

judicial cooperation in consumer matters should be promoted by the EC and a network of 

various national consumer protection bodies could be established. Finally, a framework 

enabling flexible updates of any European measures should be established, including the 

                                                 
56 H Muir Watt, ‘Experiences from Europe: Legal Diversity and the Internal Market’ (2004) 39 Texas 
International Law Journal 429, 459.  
57 See F Cafaggi, Quale armonizzazione del diritto dei contratti (CEDAM, Padova 2003), and Cafaggi (ed),  
Institutional Framework, (n 41). 
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possibility for flexible withdrawal of measures which are no longer necessary or not 

working.58 

The resulting system would be complex, but the benefits of diversity often offset the 

costs of complexity. As mentioned above, this approach allows experimentation and variety at 

the national level and, at the same time, it ensures a capacity for a central action when needed. 

Instead, an approach concentrated on transfer of legal power to the centre and establishment 

of a unified legal order at the EC level encourages neither creativity nor realistic solutions. 

In consideration of the above analysis, we suggest that the desirability of full 

harmonization should be considered on a case by case basis and only when there is clear 

evidence that the internal market will not function properly under the minimum 

harmonization regime.59  

 

3.2. The principle of mutual recognition and of country of origin 

The second option provided by the Green Paper in reference to the level of harmonization is 

to combine minimum harmonization either with the mutual recognition clause or with the 

country of origin principle.  

The principle of mutual recognition has been developed in the realm of freedom of 

services and free movement of goods. The rationale behind the application of the mutual 

recognition (or country of origin) principle is that it will lead to removal of barriers to cross-

border trade without the need for full harmonization measures. In the realm of contract law, 

the mutual recognition/country of origin principle would imply that in relation to cross-border 

transactions, the contract law of the country of the supplier of goods or services would be 

applicable. The difference between the mutual recognition and the country of origin principle 

is that whereas in the former case exceptions to the general principle of mutual recognition are 

                                                 
58 In its Green Paper on Retail Financial Services in the Single Market (n 51), the Commission clearly states that 
it will not hesitate to propose withdrawal of existing measures which prove to be not working; 6.  
59 This is particularly so given the fact that full harmonisation demands recourse to Article 95 EC (Article 153 
EC stipulates minimum harmonization), so the internal market rationale must be clear. We are grateful to Prof 
Marise Cremona for this point.  
In this respect, the Tobacco Advertising Judgment (Case C-376/98, Federal Republic of Germany v European 
Parliament and Council of the European Union [2000] ECR I-08419) should be seriously considered. The ECJ 
pointed out there that an act of legislative harmonization must factually contribute to eliminating obstacles to the 
free movement of goods or to the freedom to provide services or to removing appreciable distortion of 
competition in order to be validly based on article 95 EC and that not every instance of disparity between 
national laws would be sufficient to disturb the internal market. It also should be remembered that by eliminating 
all differences in laws, we will eliminate many of the competitive advantages which motivate cross-border trade.  
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be allowed, in the latter not. In the former the host state laws apply, subject to mutual 

recognition, in the latter, the home state laws apply. The result might be very similar, though. 

It follows that under the country of origin principle, mandatory rules of the country of 

destination lose their mandatory character in relation to consumers since consumers may 

choose to buy from the seller established in a Member State where given provisions are not 

mandatory. In this manner, the rationale for rendering certain consumer protection provisions 

mandatory is lost. 

As an example, a common consumer protection measure is the mandatory right of 

withdrawal. The mandatory character of this rule is justified by the information asymmetry 

related to the nature either of the good (experience goods) or transaction (distance selling). 

Likewise, the prohibition of certain clauses in standard consumer contracts is justified by 

information asymmetry – consumers are either not likely to realize the existence of such a 

clause or are not able to correctly assess its value. As a consequence, consumers are not in a 

position to price correctly the goods or services which they acquire. At the same time, the 

mandatory nature of the rule imposes some cost, in terms of legal uncertainty, necessity of 

legal advice, liability, sanction of nullity etc., on the supplier. The introduction of the country 

of origin principle implies that consumers may buy either from a domestic supplier who must 

respect the mandatory right of withdrawal and/or prohibition of certain contract clauses and 

(probably) passes on the related cost by means of a higher price, or from a foreign supplier 

established in a country where the right of withdrawal is not mandatory and/or all contract 

clauses are permitted, who offers a lower price. Because the consumer is not able to evaluate 

the relative value of the contracts offered by the competing suppliers, s/he will decide to buy 

from the foreign supplier at a lower price. In addition, in cases where mandatory provisions 

are not introduced due to information asymmetry or other market failures, but are rather 

justified solely on paternalistic grounds such as the mandatory guarantee, the country of 

destination would be deprived of a possibility to effectively enforce any such measures. As a 

consequence, the country of destination would be deprived of the ability of effectively 

enforcing consumer protection measures beyond the fully harmonized fields. In other words, 

minimum harmonization, which leaves regulatory options for the Member States to provide 

more protective measures for consumers, loses its rationale because the Member States are 

not able to effectively enforce these more protective measures. 

At the same time, however, mandatory provisions would remain mandatory for 

suppliers established in the country of destination. Accordingly, if the suppliers were not free 

to choose law applicable to their transactions, there would emerge a risk of reverse 



   

 29 

discrimination.60 Whereas the suppliers established in the country of destination must bear the 

costs related to the mandatory guarantee, suppliers established in countries where a guarantee 

is not mandatory could offer their products without a guarantee and at lower price (or with 

higher profit). Accordingly, suppliers in the country of destination would be in a competitive 

disadvantage in relation to the suppliers from other countries. Because it is likely that states 

would like to increase the competitiveness of their businesses, a race to the bottom concerning 

consumer protection can be expected. Whereas in cases such as guarantees, where from the 

economic perspective mandatory provisions are not justified and they are justified solely on 

paternalistic grounds, the effect of such a race to the bottom would be to deprive Member 

States of the possibility to enforce independent consumer policy measures, but, in general, 

such deregulation would be welfare enhancing; in cases where introduction of mandatory 

provisions is justified by market failure, such a race to the bottom would be welfare reducing. 

If instead suppliers were free to choose the law applicable to their transactions, reverse 

discrimination would not take place; however, all mandatory rules would lose their mandatory 

character as suppliers could freely choose legislation without mandatory provisions. The risk 

of a race to the bottom would still be present; however, it might be less intense since 

jurisdictions could compete with each other as “brands” guaranteeing a certain level of 

consumer protection.61 Also in this case, however, the rationale of consumer protection 

measures stricter than provided by the European minimum harmonization legislation would 

be undermined.  

In contrast to the country of origin principle, under the mutual recognition principle 

Member States would be allowed to adopt certain mandatory requirements beyond the level 

provided by minimum harmonization justified by a public interest rationale provided that this 

does not create unjustified restrictions to the fundamental freedoms. This solution could serve 

as a security against the risk of a race to the bottom since Member States would retain power 

to render certain provisions mandatory. The requirement of justification and proportionality of 

any mandatory requirement, in turn, would serve as security against introducing superfluous 

duties through the ‘back door’. At the same time, the fact that it would be for the Court to 

assess the permissibility of given mandatory requirements would allow for the necessary 

flexibility of any such assessment. On the other hand, however, the effect of boosting cross-

border trade would be impeded due to legal uncertainty. 

                                                 
60 W Kerber and R Van den Bergh, ‘The Country of Origin Principle: Has It Still a Future?’ paper given at 
Second Annual Conference of the Italian Society of Law and Economics Rome, 20-21October 2006. 
61 ibid. See also W Kerber, ‘Interjurisdictional Competition within the European Union’ (2000) 23 Fordham 
International Law Journal 217,  
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In conclusion, neither the country of origin principle nor the mutual recognition clause 

is a proper instrument for consumer contracts regulation within the EC. Thus, we recommend 

that the country of destination remains the principle governing European contract law. 
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V. ANSWERS TO QUESTIONS B1 – N  

Question B1: How should the notions of consumer and professional be defined? 

 

Option 2: The notions of consumer and professional would be widened to include natural 

persons acting for purposes falling primarily outside (consumer) or primarily within 

(professional) their trade, business and profession. 

 

 

Question B2: Should contracts between private persons be considered as consumer 

contracts when one of the parties acts through a professional 

 

Option 2: The notion of consumer contracts would include situations where one party acts 

through a professional intermediary. 

 

 

Question C: Should a horizontal instrument include an overarching duty for 

professionals to act in accordance with the principles of good faith and fair dealing? 

 

Option 3: A general clause would be added which would apply both to professionals and 

consumers. 

 

 

Question D1: To what extent should the discipline of unfair contract terms also cover 

individually negotiated terms? 

 

Option 3: Status quo – Community rules would continue to apply exclusively to non-

negotiated or pre-formulated terms. 

 

 

Question D2: What should be the status of any list of unfair contract terms to be 

included in a horizontal instrument? 
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Option 2: A rebuttable presumption of unfairness (grey list) would be established for some 

contractual terms. This option would combine guidance with flexibility as to the assessment 

of fairness. 

 

 

Question D3: Should the scope of the unfairness test of the directive on unfair terms be 

extended? 

 

Option 2: Status quo - the test of unfairness would be kept in its present form. 

 

 

Question E: What contractual effects should be given to the failure to comply with 

information requirements in the consumer acquis? 

 

Option 2: There would be different remedies for breaching different groups of information 

obligations: some breaches at the pre-contractual and contractual level would give rise to 

remedies (e.g. incorrect information on the price of a product could entitle the consumer to 

avoid the contract), whilst other failures to inform would be treated differently (e.g. through 

an extension of the cooling-off period or with no contractual sanction at all). 

 

 

Question F1: Should the length of the cooling-off periods be harmonized across the 

consumer acquis? 

 

Option 1: There would be one cooling-off period for all cases when the consumer directives 

grant consumers a right to withdraw from the contract, e.g. 14 calendar days. 

 

 

Question F2: How should the right of withdrawal be exercised? 

 

Option 2: One uniform procedure for the notice of withdrawal across the consumer acquis 

would be established. 
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Question F3: Which costs should be imposed on consumers in the event of withdrawal? 

 

Option 2: The existing options would be generalised: consumers would then face the same 

costs when exercising the right to withdrawal irrespective of the type of contract. 

 

 

Question G1: Should the horizontal instrument provide for general contractual 

remedies available to consumers? 

 

Option 2: A set of general contractual remedies available to consumers in the case of a breach 

of any consumer contract would be provided. These remedies would include: the right of a 

consumer to terminate the contract, to ask for a reduction of the price and to withhold 

performance. 

 

 

Question G2: Should the horizontal instrument grant consumers a general right to 

damages for breach of contract? 

 

Option 4: A general right to damages for consumers would be introduced and it would be 

provided that these damages should cover both the purely economic (material) damage and 

moral losses. 

 

However, we think that damages for moral loss should be available only for certain types of 

contract, which consumers enter into in order to enjoy a non-material asset, e.g. package 

travel. 

 

 

Question H1: Should the rules on consumer sales cover additional types of contracts 

under which goods are supplied or digital content services are provided to consumers? 

 

Option 4: Combination of Option 2 and 3 

 

Question H2: Should the rules on consumer sales apply to second-hand goods sold at 

public auctions? 



   

 34 

 

Option 1: Yes. 

However, we think that in this case guarantee should be a default provision. 

 

 

Question I1: How should delivery be defined? 

 

Option 3: Delivery would mean, by default, that the consumer takes physical possession of 

the goods, but the parties can agree otherwise. 

 

 

Question I2: How should the passing of the risk in consumer sales be regulated? 

 

Option 1: The passing of the risk would be regulated at Community level and be linked to the 

moment of delivery. 

 

 

Question J1: Should the horizontal instrument extend the time limits applying to lack of 

conformity for the period during which remedies were performed? 

 

Option 2: Yes. The horizontal instrument would provide that the duration of the legal 

guarantee is extended for a period during which the consumer was not able to use the goods 

due to remedies being performed. 

 

 

Question J2: Should the guarantee be automatically extended in case of repair of the 

goods to cover recurring defects? 

 

Option 2: The duration of the legal guarantee would be extended for a period to be specified 

after the repair to cover the future re-emergence of the same defect. 

 

Question J3: Should specific rules exist for second hand-goods? 
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Option 2: A horizontal instrument would contain specific rules for second hand goods: the 

seller and the consumer may agree on a shorter period of liability for defects in second hand 

goods (but not less than one year). 

 

 

Question J4: Who should bear the burden to prove that the defects existed already at the 

time of delivery? 

 

Option 2: It would be up to the professional to prove that the defect did not exist at the time of 

delivery for the entire duration of the legal guarantee, as long as this would be compatible 

with the nature of the goods and the defects. 

 

 

Question K1: Should the consumer be free to choose any of the available remedies? 

 

Option 2: Consumers would be able to choose any of the available remedies from the start. 

However, termination of the contract would only be possible under specific conditions. 

 

or 

 

Option 3: Consumers would be obliged to request repair, replacement or reduction of price 

first, and would be able to ask for termination of contract only if these remedies are 

unavailable. 

 

Question K2: Should consumers have to notify the seller of the lack of conformity? 

 

Option 1: A duty to notify the seller of any defect would be introduced. 

Comment: A duty to notify in certain circumstances would be waived e.g. in cases of bad 

faith or gross negligence (so the other way round than the example given in Option 2)   

 

 

Question L: Should the horizontal instrument introduce direct liability of producers for 

non-conformity? 
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Option 2: A direct liability for producers would be introduced under the conditions described 

above. 

 

Question M1: Should a horizontal instrument provide for a default content of a 

commercial guarantee? 

 

Option 2: Default rules for commercial guarantees would be introduced. 

 

 

Question M2: Should a horizontal instrument regulate the transferability of the 

commercial guarantee? 

 

Option 3: The horizontal instrument would provide for the transferability as a default rule, i.e. 

a guarantor would be able to exclude or limit the possibility to transfer a commercial 

guarantee. 

 

Question M3: Should the horizontal instrument regulate commercial guarantees limited 

to a specific part? 

 

Option 3: The horizontal instrument would include an information obligation and would 

provide that, by default, a guarantee covers the entire contract goods. 

 

 

Question N: Is/are there any other issue(s) or area(s) that requires to be explored 

further or addressed at EU level in the context of consumer protection? 

 

N/A 

 

 

 

 

 


