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Response to the 2007 Green Paper on the Consumer Acquis 
 

Bettina Heiderhoff* & Mel Kenny** 
 

 

I. Introduction: Response to the 2007 Green Paper 

1. Formal limits 
 

The 2007 Green Paper presents a catalogue of 31 questions for stakeholders to answer. These 

questions may be distinguished into three groups of which only one group can be dealt with in 

this response. We begin with the classification of questions and chart a formal limit to our 

response: 

 

• The first group of the questions presented are simply non-questions. Among the three 

options set to such questions there can only be one ‘correct’ answer and a clearly 

‘wrong’ answer is available to expedite policy formulation. For example, who could 

object to the harmonisation of cooling-off periods?1 Similarly, the question of whether 

the horizontal instrument should address only cross-border transactions is answered by 

the Commission’s analysis: a horizontal approach restricted to cross-border 

transactions would clearly not solve any of the issues arising from Acquis revision but 

would increase the fragmentation between the legal orders (29th Regime) and the 

fragmentation between the approaches taken by different EC directives.  

• A second group of questions is highly specialised. For example, the question on the 

sales of second hand goods at public auctions2 or the question of whether a horizontal 

instrument should regulate the transferability of the commercial guarantee.3  

• This paper concentrates, instead, on the remaining group of questions. These are the 

more ‘open’ questions, of a fundamental nature.  

 

                                                 
* Professor, Law Department, Hamburg University. ** Lecturer, Law Department, Durham University. The 

usual disclaimer applies. 
 
1  2007 Green Paper on the Consumer Acquis, COM (2006) 744 final. of 08.02.2007 available at: 

http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/green-paper_cons_acquis_en.pdf. Section 4.8.1. 
Harmonisation of the length of the cooling-off periods, Question F1, pages 20-21. 

2  ibid., Section 5.2. Second Hand Goods sold at public auctions, Question H2, at pp.24-25. 
3  ibid., Section 5.10.2. The transferability of the commercial guarantee, Question M2, at p.31. 
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2. Substantive limits 
 

In initiating this discussion, the Commission appears to have two central aims: 

 

• A framework directive on EC consumer contract law (horizontal instrument); 

• Revision and improvement of the existing EC consumer directives (vertical action). 

 

The Commission recognises the legal fragmentation caused by the current system of vertical 

regulation through sector-specific EC directives as the main reason for change. In line with 

the Commission’s goal of enhancing the coherence and horizontality of EC private law, we 

attempt in this response to take a systematic and horizontal approach, rather than a pointillistic 

approach, to these questions. Our aim is twofold: (1) to support the Commission in seeking to 

attain greater coherence in European private law in a new framework directive; (2) to revise 

the existing directives as far as necessary. In order to attain greater coherence there is one step 

that must not be left out yet which seems to have been neglected: the basic aims of European 

consumer contract law must be made absolutely clear and they must be well understood by all 

participants. In the following three sections, the focus of this response is therefore fixed on the 

four essential aspects of the 2007 Green Paper:  

 

(1) the function and focus of EC consumer law (Section II); 

(2) the lack of precision in the consumer definition (Section III);  

(3) the role of freedom of contract in EC private law (Section IV); 

(4) the case made for an asymmetric norm on good faith and fairness (Section V). 

 

II. The Function and Focus of EC Consumer Law 
 
The framework supplied by the Treaty only allows the adoption of specific measures of EC 

private law. Logically, the concept of EC consumer law and the definition of the EC 

consumer are therefore different to national models. This divergence has implications for the 

level of EC harmonisation and, where this dissimilarity is ignored, creates potential for legal 

fragmentation. The Commission, despite calling for a more systematic approach, does not 

always take sufficient account of this basic systematic divergence.  

1. Market orientated approach of EC consumer law 
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EC consumer law is based on a different understanding of the consumer and the role of 

consumer policy than national consumer law. EC consumer law sees the importance of the 

consumer in terms of promoting the integrity of the market: a market which depends on 

consumer confidence in the cross-border transactions.4 This rationale is convincing because 

the Internal Market - unlike a purely national market - needs special measures to facilitate its 

operation. A cross-border consumer market does not function automatically. National 

consumer law is based on other, more social, policy imperatives. National law-makers have 

attempted to achieve different goals in their domestic laws: whether redistributive, social 

justice or contract freedom-based.5 National consumer law has thus tried to distinguish 

between the weak and the strong, demarcating between contracting parties on the basis of this 

distinction. In national law a special focus has always been placed on particularly weak, 

helpless and uninformed persons entering into contracts. EC consumer policy is, meanwhile, 

quite different, with the result that demarcation is different. For EC purposes the crucial 

aspect is the confidence of the sovereign consumer. This implies and requires a much 

narrower definition of the consumer than in national law. The consumer of interest here is an 

active, open minded, financially strong market participant.  

 

Social justice-based arguments are and have to remain, therefore, foreign to EC consumer 

law; proponents of such an approach should be met with scepticism.6 While one may argue 

for a more ‘social justice’ orientation to EC policy, and for the integration of broader 

redistributive goals into EC law, this is an option which is not available under the terms of 

                                                 
4  Communication from the Commission to the parliament, the Council, the European economic and social 

Committee and the Committee of the regions: Healthier, safer, more confident citizens: a Health and 
Consumer protection Strategy COM 2005 (115); consumer sales directive, recital 4 and 5. 

5  T. Wilhelmsson, Private Law in the EU: Harmonised or Fragmented Europeanisation? (2002) 10 ERPL 77, 
at p.90: ‘Does European identity really require unified systems of law – or unified social and cultural 
structures in general? Is not the prevailing European identity the opposite one?’; T. Wilhelmsson, Varieties 
of Welfarism in European Contract law, (2004) 10 ELJ 712. 

6  H-W. Micklitz et al. (eds.), Law and Diffuse Interests in the European Legal Order, Liber amicorum Norbert 
Reich, (Baden-Baden: Nomos, 1997) at 245; H-W. Micklitz in E. Grabitz & M. Hilf (eds.), Das Recht der 
Europäischen Union, (Munich: C.H. Beck Verlag, 2007) Vol. III, Vor A2 para. 20. Social justice in 
extremis: The Study Group on Social Justice in European Private Law, Social Justice in European Contract 
law: a manifesto, (2004) 10 ELJ 653. Sceptically of codification and social justice: M. Hesselink, The 
Politics of a European Civil Code (2004) 10 ELJ 675. S. Weatherill, Why object to the Harmonisation of 
Private law by the EC, (2004) 12 ERPL 633 observes at p.660: ‘In taking seriously the vigour of 
constitutional, cultural and economic objections to harmonisation it is possible for all affected jurists to 
collaborate in identifying the way forward for a sharing of responsibility in the evolution of a European 
private law which must be based on perceptions more sophisticated than a mere glorification of 
harmonisation, just as it must not exaggerate the inviolability of national legal culture and thinking.’ 
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Article 95 EC.7 The Commission has to postpone more ambitious initiatives until a 

comprehensive Treaty revision expands the Commission’s legislative competence. 

2.  Implications for the level of harmonisation 
 

As consumer definitions differ between national and EC models, this means that a horizontal 

EC consumer protection instrument cannot adopt maximum harmonisation measures; the 

national law-maker must have the option of shaping national consumer policy and the 

responsibility for setting the standard of social protection.8 The weakest, ‘non-active’ 

consumer remains the concern of national and not of EC policy. National consumer law must 

not be deprived of the option of maintaining or introducing stricter or more protective rules 

than EC consumer law, where the national legislator determines that this is necessary. 

 

III. Lack of Precision in the Consumer Definition 

1.  The Commission’s approach 
 

The lack of clarity in the definition of the European consumer has often been criticised and 

even ridiculed.9 The 2007 Green Paper is, therefore, to be welcomed for drawing attention to 

definitional problems and raising several questions on the nature of the consumer and the 

consumer contract. Yet, laudable though these attempts are, the 2007 Green Paper does not 

fully take into consideration the precise demarcation of EC and national policy competence, 

as well as the difference in the variable operation and goals of EC and national consumer 

law. In section 4.1., in particular, a number of inconsistent propositions are mixed together:  

 

(1) The Commission assumes that contracts concluded by a business person remain 

business contracts, even if the field of the contract does not lie within the typical 

business activities of the person concerned. Therefore, the doctor buying a car for 

                                                 
7  S. Weatherill, The constitutional competence of the EU to deliver social justice, (2006) ERCL 2, 136-158. S. 

Weatherill & S. Vogenauer, The European Community’s Competence for a comprehensive harmonisation of 
Contract law – An empirical analysis (2005) 30 ELRev 821 at 826: ‘The Commission is provoking a deeply 
significant debate ranging over culture, economics and constitutional legitimacy.’ 

8  T. Wilhelmsson, cited above note 5 at p.90. 
9  M. Dreher, Der Verbraucher – Das Phantom in den opera des europäischen und deutschen Rechts, JZ 1997, 

167-178. 
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his practice is a professional rather than a consumer. However, some national legal 

systems would reject this proposition.10  

(2) The Commission, however, moves on, by proposing special emphasis on a different 

category of problematic contracts: mixed contracts; contracts in which the 

individual can never be exhaustively defined as either professional or consumer 

because the contract is concluded for partly professional and partly private aims. 

(3) The Commission then reflects on whether the small business might not similarly be 

defined as, in certain circumstances, a consumer.11  

2.  The professional/small business as consumer? 
 

The basic issue here is the question of whether the status of being a consumer must always be 

restricted to persons acting outside a professional context or whether other persons, especially 

where they find themselves in weaker negotiating positions, may be considered as consumers 

in certain contexts. The differences alluded to above between socially motivated national 

consumer protection and market-driven EC consumer contract law give a clear answer: 

National law treats consumers in a protective way, because it regards them as the weaker 

party. The consumer cannot avail of freedom of contract or even justice without this 

protection. Selectively, such national standards of socially-conceived protection can be 

extended to the small, inexperienced professional or business. In contrast, the EC consumer is, 

above all, a dynamic or active consumer engaging in cross-border trade, and the primary 

addressee of the internal market programme. The reason for supporting the consumer is not 

the consumer’s weakness and the delivery of social justice – but the consumer’s instrumental 

role as economic catalyst in cross-border trade. EC consumer protection is, therefore, strictly 

restricted to real, narrowly defined consumers. As confirmed in the Court of Justice, the small 

business, the entrepreneur or the professional simply cannot be defined as a consumer.12 Were 

this demarcation line to be blurred, for whatever reasons, this would increase legal insecurity: 

the small business is clearly not the weaker party in all contractual contexts.  

3.  Mixed contracts 
 
                                                 
10  2006, EC Consumer Law Compendium - Comparative Analysis (ed. H. Schulte-Noelke) available at: 

http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf. at p. 677 (contrast e.g. 
between UK and Poland). 

11  Many member states provide protection for certain legal persons (e.g. charities); EC Consumer Law 
Compendium, id. at p. 678 et seq.  

12  Emblematic: Case C-361/89, Criminal Proceedings against Patrice di Pinto [1991] ECR I-1189; Case C-
269/95 Francesco Benincasa v Dentalkit Srl [1997] ECR I-3767. 
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‘Mixed contracts’ are contracts entered into – in distinction to the standard B2C contract – by 

a business with a contracting party who wants to use the contract goods in ‘mixed’, private 

and professional, contexts. The Commission cites the doctor who buys a car to be used both 

privately and in the course of his/her profession. The Commission indicates that the 

professional/consumer may be brought within the terms of an expanded EC consumer 

definition. Again the Commission seems bent on watering down the central aims of EC 

Consumer law. In this context the way consumer law operates must be taken into account. EC 

consumer law has intervened to give the active consumer privileged treatment at every stage 

of the formation and performance of the cross-border contract, enabling the active consumer 

to enter into transactions with complete confidence. 13 For EC consumers, contract terms are 

only valid when they are fair, and, in the final analysis, EC consumers need not bother with 

reading their contracts too closely, as they are equipped with extensive withdrawal rights 

irrespective of the fundamental idea of a contract as a binding agreement (pacta sunt 

servanda). EC consumers live in a legal world in which their mandatory rights are clear and 

extensive. Their legal position is set by a matrix constructed out of their legitimate 

expectations. The EC consumer is the beneficiary of extensive duties to inform imposed upon 

business. This special regime of EC consumer law, set apart from the general law of contract, 

is only available to the real consumer. This excludes small businesses, but it also excludes the 

business person, who is partly a consumer because of the intention to use the contract goods 

in part privately. Yet the limit of this special treatment is that it is only extended to the truly 

private consumer. Under EC law, at least until now, the entrepreneur, small business or 

professional must exercise due attention in their contract practice: they have to think before 

and while they conclude a contract and not after the event – no matter whether the contract 

has some private element.14 Finally, it may be added that there is another, far more practical 

danger in viewing mixed contracts as consumer contracts. It lies in the sphere of evidence: the 

entrepreneur would, by such a generous rule, be allowed to opportunistically change between 

the roles of consumer and business as legal circumstances demanded.  

4.  The intermediary 
 

                                                 
13  A. Teichmann, Aufklärungs- und Schutzpflichten gegenüber Verbrauchern in G.Hönn et al (eds.) Festschrift 

Kraft, (Neuwied: Luchterhand, 1998) 629 at 634 using the picture of a car driver (professional) as opposed 
to a pedestrian (consumer); R. Gärtner, Zum Standort des Verbraucherrechts (1992) 47 JZ 73 at 75; A. 
Kappus, Verbraucherschutz am Nadeloehr? (1997) 40 NJW 2653; G. Howells & T. Wilhelmsson, EC 
Consumer law (Aldershot: Ashgate, 1992) at 102. 

14  Case C-464/01 Johann Gruber v Bay Wa AG [2005] ECR I-439. 
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In Section 4.2 of the 2007 Green Paper the Commission deals with consumers acting through 

intermediaries. This is a different type of problem outside the sphere of small businesses and 

the mixed contracts. Additionally, intermediaries can exist in a number of constellations: they 

may be present in C2C and in B2C transactions; they may be engaged by a consumer or, more 

likely, by a business. Sometimes it may be difficult to determine to which side of a transaction 

an intermediary should be attributed.15  

 

The particular situation the Commission has in mind is the second-hand consumer car sale 

(C2C transaction) through a car dealer. These cases are of interest because the buyer, in this 

case also a consumer, is in danger of losing the protection of the Directive on the Sale of 

Consumer Goods.16 This could well destroy the buyer/consumer’s confidence in the 

transaction. The Commission acknowledges that in such cases imposing consumer law 

obligations on the seller/consumer can be problematic. As the Commission correctly observes, 

the seller/consumer ‘will not realise that contracting a professional as her or his intermediary 

will put her or him in a position equivalent to a professional.’17 The Commission argues, 

nevertheless, that imposing such obligations may be justified by the need to protect the 

buyer/consumer.  

 

While one may understand the Commission’s position in the abstract, it is very difficult to see 

how, given the reality of used-car sales, the seller/consumer could ever be justifiably 

burdened with the full range of duties imposed on the professional seller by the EC directives, 

especially the extensive information requirements involved in consumer sales. It is almost 

impossible, to see the Commission’s case for protecting the buyer/consumer through the 

imposition of asymmetrical obligations on the seller/consumer. This is arguably all the more 

the case where a consumer has chosen to trade through a car dealer; where seller/consumers 

perceive themselves to be in a particularly weak position having no confidence in their ability 

to sell the car. Should such a seller/consumer be forced to meet the full list of requirements 

EC consumer protection places on business? A seller/consumer is surely not able to fulfil such 

duties as formulating a proper withdrawal clause, or repairing or replacing the goods as EC 
                                                 
15  This was the case in the German Junk real estate cases in which self employed commercial agents were 

involved, the Court of Justice attributed their behaviour to the banks involved in the transactions. Case C-
229/04 Crailsheimer Volksbank eG v Klaus Conrads et al. [2005] ECR I-9273. P. Rott, Risikohaftung der 
Banken fuer Schrottimmobilien (2006) 3 GPR 25. Associated junk real estate case-law: Case C-481/99 
Heininger v Bayerische Hypo und Vereinsbank [2001] ECR I-9945; Case C-350/03 Schulte v Deutsche 
Bausparkasse Badenia AG. [2006] ECR I-XXX n.y.r., ((2006) OJ C86/2, judgment of 08.04.2006).  

16  Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of 
the sale of consumer goods and associated guarantees, (1999) OJ L171/12. 

17  2007 Green Paper, cited above note 1, page 16.  
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law requires. At the same time, we have in the car dealer precisely the 

professional/entrepreneur/small business who is able to fulfil at least part of these obligations 

and who should not be allowed to offload all the contractual obligations on the unsuspecting 

and uninformed seller/consumer. However, the car dealer is only the intermediary and not the 

seller, and therefore has no direct contractual obligations. Yet a special responsibility can 

nonetheless be constructed: the car dealer should be responsible for informing the 

consumer/buyer in clear words, that he/she are entering into a C2C contract and that neither 

the seller nor the dealer will bear liability under the sale of consumer goods’ directive. Where 

the car dealer has not fulfilled this duty, he or she has to assume the liability for the 

transaction. The car dealer has the professional experience, and it would meet the 

consumer/buyer’s legitimate expectations to impose obligations on them. The car dealer’s 

obligation, however, only extends to this basic duty. Once the duty to inform as to the C2C 

character of the transaction has been satisfied, then the consumer/buyer has to accept that he 

or she can no longer assert any of the rights arising under the directive vis-à-vis either car 

dealer or the consumer/seller.  

5.  Provisional conclusions  
 

Legal certainty and consistency should be the prime goal in any acquis review. We have 

drawn attention to the background ideas of EC consumer law. Additionally, there is the 

potential for confusion in expanding the definition of a European consumer by including the 

small business and entrepreneur. One has to be aware of the fragmentary effects of the 

practice of treating the same transaction at the same time as potentially both a consumer/non-

professional and professional/business activity.18  

 

IV. The Role of Freedom of Contract 

1. Freedom of contract in EC private law 
 

The 2007 Green Paper does not contain any general commitment to or any basic observations 

on the place and importance of freedom of contract in EC private law. It does, however, 

interfere with freedom of contract in a number of ways. In dealing with these issues, it is 

helpful to initially gather some insights on the importance of freedom of contract in EC 

private law. Here it is important to recall that freedom of contract is the foundation of EC 

                                                 
18  For example the differing national interfaces of personal insolvency, consumer contract and tax law.  
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private law.19 As observed above, EC private law is primarily concerned with creating the 

internal market; a market, in which, according to Article 4(1) EC, commitment to ‘the 

principle of an open market economy with free competition’ is pre-eminent. Such a market 

cannot exist without contract law based on freedom of contract. Despite these foundations, 

EC private law directives consist mainly of mandatory provisions. This underscores one of 

the basic characteristics of EC private law: emphasis is selectively placed on particular areas 

of freedom of contract. EC private law has always addressed the more practical aspects of 

contracting: many consumers were and continue to be dissuaded from entering into cross-

border transactions. It was only through the agency of EC private law that the active EC 

consumer gained the confidence to exercise freedom of contract.20 This non-legal, 

‘psychological’ confidence, was achieved through harmonisation. However, the 2007 Green 

Paper does not show enough sensitivity to the fragility of contractual freedom. The high 

standard of protection in EC consumer law can also constrict the contracting parties’ options. 

The freedom to design and formulate a contract tailored to individual needs has not been 

formally assigned any particular importance in EC law.  

2.  Period of liability 
 

An unfortunate tendency of the 2007 Green Paper is precisely the constriction of freedom of 

contract, a tendency which is a byproduct of the Commission’s goal of improving legal 

certainty. This tendency is seen at a number of points in the 2007 Green Paper. For example, 

in the context of the sale of consumer goods, the 2007 Green Paper proposes abolishing the 

contracting parties’ option of restricting liability for used goods to one year. The conflict 

between contractual freedom and legal certainty is clear; in the real world, consumers are 

often keen to reduce or even waive liability, in particular when goods thereby become much 

cheaper. The best examples are found in internet auctions, where products are cheap and are 

normally sold excluding contractual liability. That attempts at excluding liability in B2C sales 

are not possible and have no validity is not known to most consumers. On the contrary, many 

such ‘internet-auction’ consumers assume that they will take the risk associated with the 
                                                 
19  In the context of the CFR and in the light of the first annual report:  2005, Commission’s 1st Annual 

Progress Report on Contract Law and Acquis Review, COM (2005) 456 final. Available at:  
http://europa.eu.int/comm/consumers/cons_int/safe_shop/fair_bus_pract/cont_law/progress05_en.pdf. See: 
B. Lurger, The Future of European Contract Law between Freedom of Contract, Social Justice, and Market 
Rationality (2005) ERCL 442; P-C Müller-Graff, Gemeinsames Privatrecht in der Europäischen Gemeinschaft - 
Ansatzpunkte, Ausgangsfragen, Ausfaltungen -, in: Peter-Christian Müller-Graff (ed.), Gemeinsames Privatrecht 
in der Europäischen Gemeinschaft, (2. Ed., Baden-Baden: Nomos, 1999) 9 at p. 14. 

20  H. Rösler, Die Anwendung von Prinzipien des europäischen Verbraucherprivatrechts in der jüngeren EuGH-
Rechtsprechung (2006) 9 ZEuS 341 at p.345 referring to the opinion of Advocate General Tizzano in Case 
C-302/04 Knos kft v Janos Varga [2006] ECR-I 371. 
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transaction regardless. They willingly agree to this risk in return for the bargain on offer. 

While the exclusion of liability always represents a risk for the consumer, the Commission 

should exercise great circumspection before robbing the consumer of the right to freely 

assume such risks. Such fundamental freedoms cannot be simply discounted by the 

Commission. Though the consumer’s freedom in internet auctions is a slender option, the 

Commission does not address why the contracting parties should be denied this choice. It 

should go without saying, that the whole basis of private law would be undermined if freedom 

of contract could be restricted without adequate justification. 

3.  Standard contract terms 

a) Basis for interpreting contract terms 
Yet even more important for contractual freedom are the parameters set by standard contract 

terms. In this respect the 2007 Green Paper implies that the parameters of control should be 

extended. During the drafting stage of the 1993 Unfair Terms in Consumer Contracts 

Directive a controversial debate arose on whether the directive should cover the contracting 

parties’ individually negotiated terms, in particular on price.21 The Commission returns to this 

controversy in the 2007 Green Paper. Here, again, we have to go back to basics: what is the 

object of intervention in the consumer contract? There are a number of reasons for 

intervention as far as individual contract terms are concerned. The most convincing basis for 

intervention is provided by competition law. Classically, a ‘just’ contract is arrived at where 

both parties are aware of their interests and see these interests reflected in the contract. This 

mechanism normally operates even where one party is a business and the other is a consumer. 

This is a direct result of competition: where the goods or price are not satisfactory, the 

consumer will buy the goods from another supplier. Yet in the case of unfair contract terms 

this mechanism does not work: the consumer cannot compare standard contract terms, 

because they are too complex. Therefore, to facilitate fair (just) contracts, the law needs to 

intervene by forbidding unfair clauses.  

b) Individually negotiated or specified terms 
Clearly, these considerations apply only to contract terms set by business. Where the 

consumer has negotiated the contract terms, or where the consumer has insisted on the 

inclusion of a particular term, the need for intervention disappears.22 Nonetheless, it may be 

                                                 
21  Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, (1993) OJ L95/29 of 

21.04.1993. 
22  The term ‘individually negotiated’ in Article 3 of the standard contract terms directive must be understood 

in very narrow sense: comprising all terms other than those that have been indidually thrashed out between 
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questioned whether it would make sense to expose all consumer contracts to judicial control 

within the framework of EC law, to increase consumer confidence. Is there or should be an 

outer limit to flanking measures aimed at promoting consumer confidence? Here it is 

important to underscore that the consumer in EC law is of full age and capacity, can be 

informed and understands the contract. So long as EC consumers are passive consumers, they 

may approach the cross-border contract with complete confidence, yet once the consumer 

actively decides to negotiate or specify individual contract terms, they assume additional 

responsibilities. Any attempt at constricting this freedom, undermines responsible and ‘active’ 

consumer behaviour. 

c) Price 
The Commission suggests that the contract price should also be subject to judicial review. As 

regards terms relating to price a second consideration comes into play: such intervention is, at 

least in some Member States, a complete tabu.23 Yet while price controls smack of old-school 

socialism and ‘directed’ economic policies, this argument may be exaggerated. National 

private law applies, after all, to these contracts and ensures intervention where contracts are 

usurious, immoral, or contravene good faith; such contracts may be ineffective or 

unenforceable.24 The case for or against such price controls is entirely dependent on the 

degree of intervention. While the purchaser of a camera in a hotel boutique must not be 

allowed to escape the contract on finding out that the camera costs half the amount at a local 

discount store, a truly usurious price – especially in complex contracts – must be ruled 

unenforceable. In the extreme cases, there must be, as is generally recognised in all member 

states, a validity test. 

d) Standards in determining the validity of contract terms 
Similar considerations arise when adjudicating good faith: where should the demarcation in 

good faith cases be drawn? To what extent does EC demarcation differ from the general 

standard of good faith, operable in the majority of Member States, and applicable to all 

contracts, including B2B contracts? The extent of the EC secondary law-based standards 

which have been elaborated in determining contract terms’ validity are quite limited. Indeed, 

                                                                                                                                                         
the consumer and the entrepreneur. As Twigg-Flessner observes the English case law is quite different, see 
Bryen & Langely Ltd v Martin Boston [2005] EWCA Civ 973, Court of Appeal (Pill and Clarke L.JJ. and 
Rimer J); see C. Twigg-Flesner, Constructing a way around unfair terms legislation? (2006) GPR 20.   

23  See the overview: 2006 EC Consumer Law Compendium - Comparative Analysis – cited above note 10, at 
p. 376; in Germany, BGB § 307 III 1 forbids any price control for the sake of the freedom of contract of the 
parties. H. Heinrichs, in: Palandt, Kommentar zum Bürgerlichen Gesetzbuch (Commentary on German Civil 
Code), (Munich: C.H. Beck Verlag, 2007), § 307 at para. 54.  

24  § 138 German BGB; § 879 Austrian ABGB (Austrian Civil Code); Art. 1133 French Code Civil. 
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one could question whether or not greater stringency in testing the validity of contract terms is 

called for. Yet any attempt at such a move cuts across another issue: so long as the legal 

orders in the Member States differ substantively, a uniform test of contract terms’ validity on 

the basis of EC norms will be impossible. The specific contract term is invalid where it 

departs, offending good faith, from provisions of national law. At first sight a specific 

contract term could, therefore, in theory also escape harmonised EC Consumer law, for 

example, from EC provisions on the sale of consumer goods. But this impression is 

misleading: EC Consumer law is mandatory law, and cannot be derogated from by a 

contracting party through standard contract terms. 

 

V. Introducing a General clause on Good Faith and Fairness? 
An area of the Commission’s initiative which is arguably less controversial, and more 

amenable to integration within the existing acquis, is the idea of a general clause on good faith 

and fairness. This is, however, by no means an easy question.  

1.  The Commission’s goal 
 

The considerations on unfair terms link into the question of whether the idea of good faith and 

fairness should be extended? Here the Commission avers that it is possible to introduce a 

general measure to ensure fairness towards the consumer, applicable to all B2C transactions. 

Such a move would go beyond the traditional definition of good faith as found at present in 

the Member States’ legal traditions. The Commission aims at constructing a code of conduct 

for business, parallel to that which exists in competition law. The construction of such a code 

of conduct has to confront two main hazards: (1) the feasibility of an EC standard of good 

faith and (2) the symmetrical or asymmetrical nature of such a norm. These points are 

amplified below. 

2.  Feasibilty 

a) Link to national law 
The first question relates to the feasibility of an EC good faith norm. In contrast to 

competition law, the idea of fairness in contract law always relies on the broader, yet 

specifically national, general law of obligations. Moreover, restricting one’s perspective to 

provisions of contract law is insufficient: other tools of private law - security interests, unjust 

enrichment, tort law - can influence the result and fairness of either the contract term or the 

contract itself in decisive ways. In Freiburger Kommunalbauten the Court rightly observed 
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that it was for the national court to decide whether a contract term offends written national 

law.25 The Court of Justice will thus be in a position to determine unfairness only in extreme 

cases because the measure for adjudicating on such contract terms is provided by national 

law. There is no independent definition of good faith standing outside these provisions; and 

all depends on whether the contract term departs in bad faith from national law.26 Yet this 

does not mean that we have to go without any EC standard of good faith. Indeed, as the Court 

of Justice has decided, exceptions must be made in extreme cases. It can and will happen that 

a contract is drawn up such that, from all national standpoints, it would be found to 

contravene good faith. Yet limiting EC intervention to these extreme cases does not mean that 

an EC standard of contractual fairness is denuded of importance: National legal orders 

disclose gaps in protection, in particular as regards procedural time limits, which the Court of 

Justice has overruled.27  

b) (Lack of) legal certainty 
The second consideration, compromising the feasibility of an EC instrument on good faith, is 

alluded to in the 2007 Green Paper. The object of closing gaps in consumer protection, and 

improving legal certainty, cannot be achieved simply by a general clause in an EC directive. 

On the contrary, such a clause would produce greater uncertainty, because it would be 

differently interpreted in the national courts. Even if the Court of Justice were to recognise a 

broad jurisdiction on such questions, it would be unable to secure uniform outcomes; it would 

simply be confronted with too many individual questions.28 Moreover, legal disputes in this 

area normally involve small claims’ cases, such that building in a procedural diversion by way 

of the Court of Justice would be inefficient and unreasonable. 

                                                 
25  Case C-237/02 Freiburger Kommunalbauten v. Hofstetter, [2004] ECR I-3403 at para. 23: ‘It is true that in 

Joined Cases C-240/98 to C-244/98 Océano Grupo Editorial and Salvat Editores [2000] ECR I-4941, 
paragraphs 21 to 24, the Court held that a term, drafted in advance by the seller, the purpose of which is to 
confer jurisdiction in respect of all disputes arising under the contract on the court in the territorial 
jurisdiction of which the seller has his principal place of business, satisfies all the criteria necessary for it to 
be judged unfair for the purposes of the Directive. Nevertheless, that assessment was reached in relation to a 
term which was solely to the benefit of the seller and contained no benefit in return for the consumer. 
Whatever the nature of the contract, it thereby undermined the effectiveness of the legal protection of the 
rights which the Directive affords to the consumer. It was thus possible to hold that the term was unfair 
without having to consider all the circumstances in which the contract was concluded and without having to 
assess the advantages and disadvantages that that term would have under the national law applicable to the 
contract.’ 

26  M. Coester, in: J. von Staudingers Kommentar zum BGB (Commentary on the German Civil Code), Buch 2, 
§§ 305-310, (Munich: Verlag Sellier-de Gruyter, 2006). In particular BGB, § 307 para. 119. 

27  Joined Cases C-240/98 to 244/98 Océano Grupo Editorial, cited above note 25 paras 21-24; Case C-168/05 
Elisa María Mostaza Claro v Centro Móvil Milenium SL [2006] ECR I-XXX n.y.r., ((2006) OJ C326/9 of 
30.12.2006). 

28  G. Teubner, Legal Irritants: Good Faith in British Law or How Unifying Law Ends Up in New Divergencies 
(1998) 61 MLR 11. 
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3.  Imposing unilateral contractual duties on business  
 

The second problem is of a quite different nature, and relates to the Commission’s plan for a 

unilateral duty to good faith on the part of business in B2C contracts.29 We argue that such a 

plan cannot be introduced into private contract law, because contract law provisions are not 

the appropriate forum for shaping commercial behaviour. Again, it is important to recall that 

the field of competition law is not analogous to that of contract law. By extension, the 

occasionally referred to idea – an idea sporadically taken up even by the Court of Justice – of 

‘commercial solidarity’ between business and consumer should be held outside private law.30 

The whole basis of private law is to facilitate the representation of the quite different and 

independent interests of different and independent parties; it is not to construct of some 

imagined solidarity on the part of the business for the consumer’s interests. Thus, and as 

Option 3 in the 2007 Green Paper intimates, should one wish to create a European norm of 

good faith, one has to think of a symmetrical norm, and not the one-sided asymmetric 

imposition of duties. That such a symmetrical norm would be more frequently broken by 

business than by the consumer is in the nature of real-world contracting. 

4.  Provisional conclusions: from coherence to good faith 
 

Should a European good faith and fairness norm be introduced into a new framework 

directive? Despite the concerns mentioned above, the case for a general norm is reinforced by 

the fact that such a norm already exists. This can be seen both in the case-law31 and in the 

                                                 
29  2007 Green Paper, cited above note 1, Section 4.3 The Concepts of good faith and fair dealing in the 

Consumer Acquis, Question C. at p.17-18.   
30  Case C-350/03 Schulte, cited above note 15, at para 99; B. Lurger, Vertragliche Solidarität, (Baden-Baden: 

Nomos, 1998) at p.128 et seq.; B. Lurger, The “Social” Side of Contract Law and the New Principle of 
Regard and Fairness’, in A. Hartkamp et al. (eds.), Towards a European Civil Code, (3rd Ed., Kluwer Law 
International, 2004); C. Thibierge-Guelfucci, rev. trimestrielle de Droit Civil 1997, at p. 357, 377 et seq.; H. 
Collins, European Private Law and the Cultural Identity of States (1995) 3 ERPL 353 at p.364; U. Reifner, 
The Lost Penny - Social Contract Law and Market Economy, in: T. Wilhemsson & S. Hurri, From 
Dissonance to Sense: welfare state expectations, privatisation and private law, (Aldershot: Ashgate, 1999) 
117, at 120 et seq., and at 170. Recalling H. Collins, Good Faith in European Contract law, (1994) 14 OJLS 
229 on the balance struck between consumer and business in the approximation process, at p.254: 
‘Approximation of laws entails both homogeneity of legal forms and eventually assimilation of social 
values… this requires an abandonment of the common law’s style of analogical and pragmatic reasoning… 
(T)he assimilation of social values… suggests that the common law of contract… once described aptly as 
‘designed for a nation of shopkeepers’ will eventually have to succumb to a more communitarian ideal 
which balances the interests of consumers against those of shopkeepers.’   

31  Member states must cooperate in good faith under Art. 10 EC Treaty: Case C-159/02 Gregory Paul Turner v 
Felix Fareed Ismail Grovit, Harada Ltd, Changepoint SA [2004] ECR I-3565; Case C-473/00 Cofidis SA v 
Jean-Louis Fredout [2002] ECR I-10875. 
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Member States’ legal traditions, which all tend to the concept of good faith,32 and which 

constitute a basic element of EC private law.33 Yet the precise definition and standard of such 

a good faith norm would be more difficult to pin down. In the absence of a uniform code of 

EC private law it will be impossible to lend any such norm legally certain parameters. What is 

clear is that any norm would need to be shaped by the basic ‘consumer confidence’ (internal 

market) paradigm of EC private law directives; a paradigm in which information, 

transparency and legal certainty are the important elements. In the final analysis, one has to be 

aware that such a ‘good faith’ framework directive, as could emerge would have few practical 

consequences for contract practice. An explicit legal norm will simply replace what was 

always a shared presumption of contract practice: there is no radical departure, simply a 

modest example of pragmatism.  

 

VI. Conclusions 
 

The framework directive is the most obvious and appropriate measure for achieving the 

Commission’s goals. That the emergent framework directive pursues a clear, comprehensive 

and consistent approach – a truly systematic approach – rather than repeating the mistakes of 

the past, is of central importance. Above all EC private law should not be confused with 

provisions and goals randomly taken from other fields of law, freedom of contract should not 

be undermined, while the framework directive should not define so many duties on the parties 

that contractual transparency is ruined as a result. The framework directive will only advance 

the cause of EC consumer law if it meets these requirements. However, it must be 

underscored that a constraint on the framework directive emerges from the European standard 

of consumer protection. Here the charge is twofold:  

 

(1) That the broader adoption of ‘Europeanised’ standards of maximum harmonisation 

would in fact weaken protection, by dispensing with Member State powers to insist on 

measures of upward derogation.34  

                                                 
32  See generally: R. Zimmermann, S. Whittaker, Good faith in European contract law, surveying the legal 

landscape, in: R. Zimmermann & S. Whittaker (eds.) Good faith in European Contract Law (Cambridge: 
Cambridge University Press, 2000), 7-62 on the position in England at 39 at seq. 

33  Differentiated analysis on the effects of harmonisation on the common law: H. Collins cited above note 30, 
at p.250: ‘Another approach towards interpretation of the (Unfair Contract Terms) Directive could draw 
upon the traditional conceptions of good faith in contract law in civil law systems… ultimately from the 
Roman law roots. A better translation of this idea into English law would be to discard the terminology of 
good faith and to refer instead to the equitable idea of acting in good conscience or not unconscionably…’ 

34  T. Wilhelmsson, Private Law in the EU: Harmonised or Fragmented Europeanisation? (2002) 10 ERPL 77, 
at p.84. 
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(2) That an expansion of the definition of an ‘EC consumer’ is simply not possible, and 

certainly impossible without a Treaty revision. EC consumer contract law is aimed 

exclusively at ‘real’ consumers located at the end of the chain of cross-border 

consumption. The EC consumer is certainly not located at any arbitrary point deemed 

appropriate in the chain of production.   


