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Name of the ECC: Europees Consumenten Centrum  Country:  The Netherlands Name of the person:  Mrs. N.R. van der Vorst 

Annex A: Nature of problems arising from the Consumer Acquis in its present form 

 As highlighted in the Green Paper (http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/index_en.htm), the consumer acquis in its current form has a number of 
weaknesses such as fragmentation of rules, inconsistencies and overlaps. The following questions relate to the problems identified in the Green Paper. Your responses 
will assist us in identifying which specific aspects and particular legal provisions are causing problems for consumers when shopping cross-border. We realise that you 
may not have data / information relating to all questions –please respond only to the questions where you have information. 

 

The presence of specific types of problems caused by the eight directives in their current form 

Types of problem Explanation Problems for 
cross-border 
shopping 

Additional questions on the problem 

A. Conceptual/definitional issues and coverage 

 If yes: 
a) Which share of complaints concern these definitional issues?  

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) If the number / share of definitional issues are not recorded (e.g. they fall under a more general 
heading such as “contractual issues”), please indicate which definitional issue, in your view, generates 
most complaints? 

      
 

1. Definitional issues The definitions of 
“consumer”, “professional” 
(e.g. trader, seller, etc) are 
not consistent in the eight 
Directives neither are they 
consistent between the 
Member States. This means 
that potential conflicts could 
arrive when a transaction 
falls under more than one 
Directive (e.g. Distance 
selling and Unfair contract) 
and/or at cross-border level. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

  

If no: 
c) The problem does not occur because: 

 Member States’ definitions of “consumer” and “professional” do not vary substantially 

 Despite the differences in these definitions between Member States’ legislation, these do not pose a 
problem 
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The presence of specific types of problems caused by the eight directives in their current form 

Types of problem Explanation Problems for 
cross-border 
shopping 

Additional questions on the problem 

If yes 

a) Which share of complaints concern transactions between consumers acting through an 
intermediary? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) If consumer to consumer issues (involving an intermediary) are not recorded, please indicate, which, 
in your view, are the most common problems in these transactions (e.g. no re-fund, delivery issues, 
etc)? 

      
 

2. Consumers acting 
through an intermediary  

Consumers acting through 
an intermediary are not 
protected by ‘ordinary’ 
business-to-consumer law. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

 

If no: 
c) The problem does not occur because: 

 Most Member States have chosen to extend consumer protection to these situations and therefore 
not a lot of problems are encountered 

 There are  few or no complaints relating to this lower level of protection of this type of contract  

3. Introduction of a 
general clause of good 
faith and fair dealing 

The EU consumer acquis 
does not include the 
concepts of good faith and 
fair dealing. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If yes 

a) Which share of complaints could be related to professionals not acting in good faith? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

b) If a lack of good faith / unfair dealing is not recorded as such (e.g. they fall under other more specific 
topics such as delivery, etc), please indicate, which, in your view are the most common problems in 
these transactions (e.g. no re-fund, delivery issues, etc)? 
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The presence of specific types of problems caused by the eight directives in their current form 

Types of problem Explanation Problems for 
cross-border 
shopping 

Additional questions on the problem 

If no: 
c) The problem does not occur because: 

 Member States’ interpretation of the concepts of good faith and fair dealing do not vary substantially 

 The fact that these concepts do not exist does not pose a problem 

B. Unfair contract terms 

If yes 

a) Which share of complaints concern unfair terms? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) If complaints related to the issue of unfair terms are not recorded, please indicate, what, in your 
view, causes the problem (too strict application of the list, considering every term listed automatically 
unfair / too flexible interpretation, etc)? 

      
 

Unfair Terms Directive 
4. The legal effects of the 
list of unfair terms 

The current list of unfair 
terms is only indicative and 
leads to divergent 
applications in Member 
States. It does not make a 
distinction between terms 
which are unfair by default 
and terms which under 
certain circumstances 
become unfair. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
c) The problem does not occur because: 

 Member States’ application of the list does not vary substantially 

 There are little or no complaints on unfair contractual terms. 
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C. Lack of or incorrect information 

If yes: 
a) Which share of complaints concern the failure of sellers to comply with the information 
requirements? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) In your experience with complaints handling, are the differences between remedies available further 
complicated by inconsistencies between the Directives? If yes, can you please shortly elaborate 

      
 

5. Providing for 
contractual effects of the 
failure to provide 
information 
 

Several Directives impose 
obligations on professionals 
to provide consumers with 
information before, during or 
after the conclusion of a 
contract but the failure to 
comply with these 
obligations is regulated in an 
incomplete and inconsistent 
way. Sometimes no 
remedies are available, 
sometimes an extension of 
the cooling-off periods is 
offered (e.g. Distance selling 
Directive). Moreover, these 
obligations are regulated 
differently between the 
Member States 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
c) The problem does not occur because: 

 Member States’ application of the contractual effects of the failure to provide information does not 
vary substantially 

 Despite the differences in Member States’ contractual effects of failure to provide information does 
not pose a problem.  
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D. Withdrawal rights 

If yes: 
a) Which share of complaints relate to divergent cooling-off periods? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) Which directives or combination of directives create, in your view, most confusion? 

      
 

6. Harmonisation of the 
length of the cooling off 
periods 

The Directives on 
Timeshare, Doorstep and 
Distance Selling include 
divergent cooling-off 
periods. Such differences 
may be confusing and 
overlaps may occur (e.g. a 
timeshare purchased 
through distance selling 
method). Moreover, the 
concept of working days is 
differently interpreted by the 
Member States and varying 
national holidays may cause 
uncertainties for consumers 
and businesses. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
c) The problem does not occur because: 

 Member States’ application of the length of the cooling-off periods does not vary substantially 

 Despite the differences between Member States’ applications of the length of the cooling off periods, 
these do not pose a problem. 

7. Harmonisation of the 
modalities of exercising 
the right of withdrawal 

Existing modalities for 
withdrawal are regulated 
differently in the Consumer 
acquis, thus relating to 
specific types of contracts 
only. In addition, Member 
States have transposed the 
directives differently. This is 
confusing for consumers 
when shopping cross border 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If yes: 
a) Which share of complaints relate to divergent modalities of exercising the right of withdrawal? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) If issues with regard to divergent modalities of exercising the right of withdrawal are not recorded 
please indicate, in your view, with which types of modalities for withdrawal (e.g. notification procedure) 
most of the problems are encountered? 
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If no: 

c) The problem does not occur because: 

 Member States’ application of the modalities of exercising the right of withdrawal on different types 
of contract does not vary substantially 

 Despite the differences between Member States’ application of the modalities of exercising the right 
of withdrawal on different types of contract, this does not pose a problem 

 

If yes: 
a) Which share of complaints relate to problems in contract withdrawal? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) Which share of complaints relate to the divergent legal effects in certain types of contracts? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

8. Harmonisation of cost 
imposed on consumers in 
the event of withdrawal 

The legal effects of a 
consumer withdrawing from 
a contract are regulated 
differently in the Directives. 
For example, the Doorstep 
Selling Directive releases 
the consumers from any 
obligations while the 
Distance Selling Directive 
enables the seller to charge 
the direct cost of returning 
the goods. It also includes a 
time limit for 
reimbursements, which 
other Directives do not. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
c) The problem does not occur / is not detected because: 

 Problems due to differences between costs imposed on consumers in the event of withdrawal are 
not recorded 

 Member States’ application of contractual effects in case of withdrawal does not vary substantially 
(e.g. in terms of costs imposed or time limits set)  

 Despite the differences between Member States’ application of  the costs imposed on consumers in 
the event of withdrawal this does not pose a problem  
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E. Remedies and contractual damages 

If yes: 
a) Which share of complaints relate to the lack of general remedies at EU level? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) If complaints related to the issue of the absence of general remedies are not recorded, please 
indicate, in your view, in which instances this creates particularly a problem? 

      
 

9. Introduction of the 
general contractual 
remedies 

Existing remedies in the 
consumer acquis are related 
to certain types of contracts 
only. The absence of 
general remedies creates a 
deficit in consumer 
protection and confusion for 
those shopping cross 
border. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
c) The problem does not occur because: 

 Member States have created general contractual remedies which do not vary substantially 

 Despite the lack of general contractual remedies this does not pose a problem 

 

10. Introduction of the 
right to damages 

Except for the Package 
travel Directive, the issue of 
contractual damages is 
governed by national law. 
This leads to uneven 
situations in the Member 
States and confusion for 
those shopping cross 
border. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If yes: 
a) Which share of complaints relate to differences in the issue of contractual damages? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) If problems due to the issues of contractual damages are not recorded, please indicate in your view, 
in which instances the issue of contractual damages causes a problem? 
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If no: 
c) The problem does not occur because: 

 Member States’ application of the issue of contractual damages does not vary substantially 

 Despite the differences in the issue of contractual damages these do not pose a problem 

 

If yes: 
a) Which share of complaints relate to consumers experiencing problems with: 

1.Obtaining remedies for breaches not related to non-conformity 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

2. Claims by sellers that the consumer’s request for a particular remedy is impossible or 
disproportionate. 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

11. Modification of the 
order in which remedies 
may be invoked 

The Consumer Sales 
Directive only provides for 
remedies in the case of non-
conformity and not for other 
kinds of breaches such as 
non-delivery. 

In addition, the Directive 
provides for a particular 
order in which remedies may 
be invoked in case of non-
conformity. Consumers first 
have to request repair or 
replacement. A reduction of 
price or termination of 
contract can only be invoked 
if repair and replacement are 
impossible or 
disproportionate.  

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
b) The problem does not occur because: 

 Member States’ application of obtaining remedies/ order in which remedies may be invoked does 
not vary substantially 

 Despite the differences in  obtaining remedies/ order in which remedies may be invoked these do 
not pose a problem 
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F. Delivery 

If yes: 
a) Which share of complaints relate to problems in relation to the delivery of a goods? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) Which share concerned issues with regard to the interpretation of the concept of delivery? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

c) Which share concerned issues with regard to lack of delivery, later or partial delivery? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

12. Definition of delivery The Consumer Sales 
Directive does not include a 
definition of the notion of 
delivery. Delivery can, for 
example, mean that the 
consumer has acquired 
physical possession of the 
goods or be informed that 
the goods are at his / her 
disposal. In addition, the 
Directive does not provide 
for remedies against lack of 
delivery, late or partial 
delivery.  

 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
d) The problem does not occur because: 

 Member States’ application of the definition of delivery does not vary substantially / most Member 
States also provide for remedies against lack of, late or partial delivery. 

 Despite the differences in the definitional use of delivery these do not pose a problem 
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G. Conformity of the product/service 

If yes: 
a) Which share of complaints relate to problems in relation to passing of risk? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) Do the majority of the Member States link the passing of the risk to the moment of delivery or to the 
time of conclusion of the contract? 

      
 

13. Passing of risk in 
consumer sales 

At present, the passing of 
the risk from the seller to the 
consumer is regulated 
differently in the Member 
States (e.g. in some 
Member States the risk 
passes to the buyer at the 
time of conclusion of the 
contract while in others 
property does not pass with 
the conclusion of the sales 
contract but with delivery). 
This leads to confusion for 
consumers when shopping 
cross-border 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If no: 
c) The problem does not occur because: 

 Problems in relation to passing of the risk are not separately recorded. 

 Member States’ application of passing of the risk does not vary substantially 

 Despite the differences in passing of the risk these do not pose a problem 

 

Consumer Sales Directive 
14. Time limits for lack of 
conformity 

The suspension or 
interruption of the legal 
guarantee of two years as 
included in the Directive on 
Consumer Sales is not 
regulated. Some Member 
States have introduced 
specific rules on the 
extension of this period, e.g. 
to cover the period during 
which the consumer was not 
able to use the good in the 
event of repair, replacement 
or negotiations between 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 

If yes: 
a) Which share of complaints relate to problems in relation to the time limits for lack of conformity? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

b) Have the majority of the Member States introduced specific rules on the extension of the guarantee 
period? 

Don't know 
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seller and consumer. This 
leads to confusion for 
consumers when shopping 
cross-border.  

If no: 
c) The problem does not occur because: 

 Member States’ application of time limits for lack of conformity does not vary substantially 

 Despite the differences in the time limits for lack of conformity these do not pose a problem 

 

If yes: 
a) Which share of complaints relate to problems in relation to specific rules on recurring defects? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

Consumer Sales Directive 
15. Specific rule on 
recurring defects 
 

This Directive does not 
include cases where defects 
which became apparent 
during the two years 
guarantee reappear after 
this period. Some Member 
States have introduced 
specific rules to deal with 
recurring effects. This leads 
to uneven situations and 
confusion for consumers 
when shopping cross-border 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 
If no: 
b) The problem does not occur because: 

 Member States’ application of specific rules on recurring defects does not vary substantially 

 Despite the differences in specific rules on recurring defects these do not pose a problem 

 

If yes: 
a) Which share of complaints relate to problems in relation to specific rules (i.e. on time periods for the 
liability of the seller) on second-hand goods? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

Consumer Sales Directive 
16. Specific rule on 
second-hand goods 

This Directive leaves it up to 
the Member States to decide 
whether a shorter time 
period for the liability of the 
seller (not less than one 
year) would be possible in 
the case of second-hand 
goods (to be agreed 
between the seller and 
consumer). Varying 
conditions in different 
Member States cause legal 
uncertainty and confusion 
for consumers when 
shopping cross-border.  

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No If no: 
b) The problem does not occur because: 

 Problems in relation to specific rules on second-hand goods are not separately recorded. 

 Member States’ application of specific rules on second-hand goods does not vary substantially 

 Despite the differences in specific rules on second-hand goods these do not pose a problem 
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If yes: 
a) Which share of complaints relate to consumers experiencing problems with divergences in the 
notification of the lack of conformity? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

Consumer Sales Directive 
17. Notification of the lack 
of conformity 

This Directive leaves it up to 
the Member States to 
determine whether a 
consumer must inform the 
seller of the lack of 
conformity within a period of 
no less than two months 
from the moment of 
discovery. Most Member 
States have made use of 
this option, some have 
included exceptions to this 
rule under certain 
circumstances. This had led 
to divergences which causes 
confusion for consumers 
and businesses. 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No If no: 
b) The problem does not occur because: 

 Member States’ application of the notification of the lack of conformity does not vary substantially 

 Despite the differences in  the notification of the lack of conformity these do not pose a problem 

If yes: 
a) Which share of complaints relate to direct producers’ liability? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

18. Direct producers’ 
liability for non-conformity 

Member States have 
introduced various (different) 
forms of direct liability of 
producers in case of non-
conformity of the good with 
the consumer contract. This 
creates internal market 
barriers and is especially 
disadvantageous for 
consumers shopping cross-
border 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No 
If no: 
b) The problem does not occur because: 

 Member States’ application of direct producers’ liability does not vary substantially 

 Despite the differences in direct producers’ liability these do not pose a problem 
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I. Commercial Guarantees 

If yes: 
a) Which share of complaints relate to consumers experiencing problems in relation to the 
transferability of commercial guarantees? 

 A high proportion of the complaints 

 A medium proportion of the complaints 

 A low proportion of the complaints 

 

19. The transferability of 
the commercial guarantee 

The Consumer Sales 
Directive does not regulate 
the transferability of the 
commercial guarantees to 
subsequent buyers. This is 
important for consumers 
who intend to re-sell a 
product as well as for 
subsequent buyers who 
would like the products still 
to be covered by the 
commercial guarantee 
especially in the context of a 
cross-border transaction.  

 

Is this a 
problem 
consumers in 
your country 
encounter 
when shopping 
in another EU 
country? 

 Yes 

 No If no: 
b) The problem does not occur because: 

 Member States’ rules on the transferability of commercial guarantees do not vary substantially 

 Despite the differences in rules on the transferability of commercial guarantees these do not pose a 
problem 
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20. Of the different types of problems cited, which ones are, in your view, most important (i.e. causing most problems)? Please rank in terms of importance with 1=the most 
important problem and 8=the least important problem. 

8   A. Conceptual / definitional issues and coverage 

2   B. Unfair contract terms 

1   C. Lack of or incorrect information 

3   D. Withdrawal rights 

5   E. Remedies and contractual damages 

7   F. Delivery 

4   G. Conformity and performance of the product/service 

6   H. Commercial guarantees 

 

 

In the light of your responses to the main questionnaire and Annex A, would you like to discuss, in terms of the potential review 
of the Consumer Acquis, any of the proposed changes in the Green paper?  

 

 

      

 

 


