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RESPONSE TO THE GREEN PAPER ON THE REVIEW OF CONSUMER ACQUIS 
 
Submission of the European Consumer Centre Dublin to the Directorate-General 
Health and Consumer Protection 

 
INTRODUCTION 
 

The European Consumer Centre in Dublin (ECC Dublin) offers free information on both 
domestic and European consumer legislation to the public and assistance in the 
resolution of cross-border consumer complaints. 
 

In this context ECC Dublin welcomes the opportunity to make submissions to this Green 
Paper as we favour the revision of the consumer acquis to boost consumer confidence 
in the internal market by removing existing gaps and inconsistencies in the current 
legislation, particularly noticeable at cross-border level. 
 

ECC Dublin believes that EU consumer policy is as important as competition policy as 
adequately informed and protected consumers results in empowered consumers who 
would lead the drive to make markets more efficient, effective and innovative. 
 

The revision of the consumer acquis should therefore ensure the right balance between 
a high level of consumer protection, effectively implemented and properly enforced, and 
the standard set for businesses, in a more predictable regulatory environment. 
 
1. GENERAL LEGISLATIVE APPROACH                                                               (Option 2) 
 

In order to avoid regulatory fragmentation, which often carries unawareness in terms of 
consumer rights and professionals’ obligations, a horizontal instrument containing 
common and easy to understand consumer rights would contribute to increase the level 
of awareness among citizens and businesses across the Community. 
 

Therefore, ECC Dublin favours a mixed approach combining a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts with 
revisions of existing sectoral directives whenever necessary. 
 
2. SCOPE OF A HORIZONTAL INSTRUMENT                                                           (Option 1) 
 

If the aim of the review is to achieve a real consumer internal market (“wherever you are 
in the EU or wherever you buy from it makes no difference: your essential rights are the 
same”), the suggested instrument, given its horizontal nature, should apply to all 
consumer contracts, whether they concern domestic or cross-border transactions. 
 

Otherwise, undesirable distortions to competition would continuously occur as the 
obligations imposed to a trader operating within a Member State would differ from those 
levied on traders operating across the borders. 
 
3. DEGREE OF HARMONISATION                                                                          (Option 1) 
 

Full or minimum harmonisation must be answered with regard to specific content. 
 

Having analysed the transposition of a number of directives using the minimum 
harmonisation approach, it seems that legislative disparities between Member States are 
drastically reduced where the directive provides a higher level of consumer protection. 
 

From that point of view, it could be understood that minimum harmonisation is adequate 
if the level of protection set by the proposed instrument is fairly high. On the other hand, 
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it could be argued that maximum harmonisation is not the most desirable approach 
when it comes to consumers, given their vulnerability and the constant challenges and 
changes of the market. 
 

However, we believe that maximum harmonisation is desirable in specific cases to 
define and rationalise the regulatory environment and to remove the existing market 
distortions and uncertainty. In any case, its use should be restricted to those specific 
situations, providing solid rules applicable to both consumers and professionals. 
 
The use of maximum or minimum harmonisation should not prevent consumers from 
being protected or to expect enforcement of their rights as close to their domicile as 
possible. In other words, ECC Dublin considers that the country of destination principle 
established by the Rome Convention 1980 for consumer contracts should prevail over 
the country of origin principle.  
 
4. HORIZONTAL ISSUES 
 

4.1 Definition of "consumer" and "professional"                                                 (Option 1) 
ECC Dublin supports the introduction of an alignment of the existing definitions in the 
acquis, without changing their scope. Consumers would be defined as natural persons 
acting for purposes which are outside their trade, business or professions. 
Professionals would be defined as persons (legal or natural) acting for purposes relating 
to their trade, business and profession. 
 

Without prejudice to the aforesaid, we understand that some of the protection conferred 
to consumers could be also extended to other persons (legal or natural), e.g. SMEs, in 
certain cases, but these other persons should not be included in the definition of 
consumer. 
 
4.2 Consumers acting through an intermediary                                                   (Option 2) 

Although we understand that consumers are not protected when their contractual 
counterpart is another private person, ECC Dublin welcomes the notion that consumer 
contracts should include situations where one party acts through a professional 
intermediary if this intermediary is a professional of the sector linked to the product sold 
and makes a representation or warranty on behalf of the product’s owner. 
 

In our opinion, this extension may lead professional intermediaries (e.g. car dealers) to 
ensure that the products they sell are as described. Likewise, consumers would enjoy a 
higher level of protection when buying through a professional intermediary under the 
impression that he/she was the actual seller, based on his/her statements and situation. 
 

In any case, a definition of intermediary falling under this heading should be introduced 
to avoid further confusion. 
 
4.3 The concepts of good faith and fair dealing in the Consumer Acquis         (Option 3) 

ECC Dublin also welcomes the introduction of a general clause of good faith in 
consumer contracts which would apply both to professionals and consumers. 
 

This general principle should apply from the negotiation phase to the execution of the 
contract, including remedies and could help to fill gaps in legislation as it involves due 
regard to the interest of the other party, considering the specific situation of certain 
consumers. 
 
4.4 The scope of application of the EU rules on unfair terms                             (Option 1) 
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Although the freedom of contract should not be drastically affected, ECC Dublin 
understands that the scope of application of the Directive on Unfair Terms can be 
expanded to individually negotiated terms. 
 
4.5 List of unfair terms                                                                                            (Option 4) 

In our opinion, some terms could be banned completely (black list), while a rebuttable 
presumption of unfairness would be also established for some other contractual terms 
(grey list). 
 
4.6 Scope of the unfairness test                                                                                (Option 2) 
Without prejudice to the above, we understand that the test of unfairness shall be kept in 
its present form, including the minimum harmonization approach. 
 
4.7 Information requirements                                                                                     (Option 1) 
ECC Dublin considers that an extended cooling-off period could be use as a uniform 
remedy for failure to comply with information requirements. 
 
4.8 Right of withdrawal 
4.8.1 The cooling-off periods                                                                                         (Option 1) 

ECC Dublin strongly believes that the length of the cooling-off periods should be 
harmonized across the consumer acquis (e.g. 14 calendar days), without prejudice to 
the above mentioned extension where appropriate. 
 

4.8.2 The modalities of exercising the right of withdrawal                                             (Option 2) 

As regards the exercise of the right of withdrawal, one uniform procedure for the notice 
of the cancellation should be also desirable, evidence-based but avoiding formalities.  

 

4.8.3 The contractual effects of withdrawal                                                                    (Option 2) 
In line with the full harmonisation sought, consumers exercising their right to cancel 
would face the same costs irrespective of the type of contract. 

 
4.9 General contractual remedies                                                                              (Option 2) 
ECC Dublin would also welcome a set of general contractual remedies available to 
consumers in the case of a breach of any consumer contract. These remedies would 
include the right of a consumer to terminate the contract, to ask for a reduction of the 
price and to withhold performance. 
 
4.10 General right to damages                                                                                   (Option 1) 

We consider that compensation for damages should be governed by national laws given 
the existing differences between Member States which cannot be realistically removed in 
a short term. In any case, it could be desirable to introduce some sectoral provisions 
contemplating contractual damages, e.g. existing rules for package travel. 
 
5. SPECIFIC RULES APPLICABLE TO CONSUMER SALES 
 

5.1 Types of contracts to be covered                                                                        (Option 3) 
In our opinion, the scope of the rules on consumer sales should be extended to 
additional types of contracts under which digital content services are provided to 
consumers (e.g. on-line music). 
 
5.2. Second-hand goods sold at public auctions                                                 (Option 2) 
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Second-hand goods sold at public auctions are excluded from the scope of Community 
rules. Whilst ECC Dublin shares this approach, a definition of public auction is needed. 
Likewise, we understand that Internet auctions should be promptly regulated at EU level. 
 
5.3 General obligations of a seller – delivery and conformity of goods        (Options 1 & 3) 
A definition of delivery is also needed. In our opinion, delivery should mean, by default, 
that the consumer takes physical possession of the goods, even though, in accordance 
with the principle of freedom of contract, the parties can agree otherwise. 
 

We have learnt that many companies transfer the risks to the delivery company, which 
compromises consumer protection vis-à-vis the seller, not only in the event of non-
delivery but also in cases of partial delivery or the product being damaged on arrival. We 
believe that companies operating under organised distance sales/service-provision 
schemes should be compelled to bear the risk until the product is handed over to the 
consumer.  
 
5.4 The passing of risk in consumer sales                                                           (Option 1) 
The passing of the risk would be regulated at Community level and be linked to the 
moment of delivery. 
 
5.5 Conformity of goods 
5.5.1 Introduction 
5.5.2 Extension of time limits                                                                                     (Option 2) 
In our opinion, the horizontal instrument should provide that the duration of the legal 
guarantee is extended for a period during which the consumer was not able to use the 
goods due to remedies being performed. 
 

5.5.3 Recurring defects                                                                                             (Option 2) 
Likewise, the duration of the legal guarantee should be extended for a period to be 
specified after the repair to cover the future re-emergence of the same defect. 
 

5.5.4 Second-hand goods                                                                                         (Option 2) 
The horizontal instrument should contain specific rules for second hand goods, e.g. the 
seller and the consumer may agree on a shorter period of liability for defects in second 
hand goods (but not less than one year). 
 
5.6 Burden of proof                                                                                                 (Option 2) 
It would be up to the professional to prove that the defect did not exist at the time of 
delivery for the entire duration of the legal guarantee, as long as this would be 
compatible with the nature of the goods and the defects. 
 

Note 1: 
If the consumer does not to notify the lack of conformity within the 2 year period, we 
understand that it is then up to the consumer to proof that the lack of conformity existed 
at the time of the delivery in order to claim remedies in accordance with Member States’ 
statute of limitations’ rules (e.g. 6 years in Ireland). 
 
5.7 Remedies 
5.7.1 Introduction 
5.7.2 The order in which remedies may be invoked                                                  (Option 3) 
In order to furbish the consumer with more options in case of lack of conformity, we 
propose that consumers would be obliged to request repair, replacement or reduction of 
price first, and would be able to ask for termination of contract only if these remedies are 
unavailable. 
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Note 2: In the event of lack of conformity, it is unclear if consumers can choose between 
repairs and replacement or if it is up to the seller to decide what of these remedies is 
available, since the proportionality test applies, e.g. comparison with the alternative 
remedy taking into account the value of the item and the significance of the lack of 
conformity. However, it is also stated that the remedy chosen must be completed without 
significant inconvenience to the consumer, which is also difficult to determine but it 
should definitely contemplate the length of time employed to complete one remedy 
ahead of the other. 
 

The controversy could be sorted by setting a specific time limit for the seller to complete 
the remedy chosen (e.g. 14 days). Failure to do so would avail the consumer to request 
the other remedy. 
 

The establishment of a timeframe would also help to define “reasonable time”, i.e. failure 
to compete one of the aforesaid remedies within 28 days would entitle consumers to 
request a reduction of the price or have the contract rescinded, as set by Article 3(5). 
 

If the seller has failed to complete all these remedies it could be also introduced the 
possibility of availing consumers to rectify non-conformity by themselves and to claim the 
refund of the expenses incurred as a result of the lack of both conformity and assistance. 
 
Note 3: According to Article 3(4) of Directive 1999/44/EC, any repair or replacement has 
to be provided free of charge, having the seller to bear the costs of postage, labour and 
materials. However, we have learnt that consumers often have to pay for the return of 
items that are not in conformity. 
 

Whilst it is understandable that the seller may require the consumer to send the product 
back to ascertain whether or not the product is not in conformity with the contract, 
according to our experience, there are many traders that do not refund the postage 
expenses incurred, even when the lack of conformity has been accredited. 
 

This is clearly a matter of concern for consumers who have to face significantly higher 
prices for postage than the amount that a company who regularly deals with a courier 
would pay. 
 

We have even heard that some companies also return items to consumers after having 
repaired them arguing that they were in conformity, asking consumers to pay postage 
expenses. 
 

Without prejudice to the comments made in paragraphs 5.6 and 5.7.2, we would like to 
suggest a course of action that could contribute to improve the current situation when it 
comes to distance selling and lack of conformity. 
 

We believe that professionals operating distance sales/service-provision schemes 
should be obliged to organise directly the return of a product at their expense if the lack 
of conformity becomes apparent within the first 6 months (without prejudice to facilitate 
this service during the 2 year period, keeping the right to claim/charge the expenses 
incurred for delivery when appropriate). 
 
5.8 Notification of the lack of conformity                                                              (Option 3) 
The duty to notify within a certain period would be eliminated. 
 
5.9 Direct producers’ liability for non-conformity                                            (Option 1 & 2) 
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ECC Dublin considers that it is preferable to rely on contractual claims along the supply 
chain but rules on direct liability of producers would be also welcomed. In any case, 
product liability legislation provides additional protection. 
 
5.10 Consumer Goods Guarantees (Commercial guarantees) 
5.10.1 Content of the commercial guarantee                                                            (Option 2) 
Whilst the freedom of contract should not be drastically affected, default rules for 
commercial guarantees can be introduced to ensure that the statements given are not 
misleading. 
 
5.10.2 The transferability of the commercial guarantee                                            (Option 3) 
In our opinion, the horizontal instrument would provide for the transferability as a default 
rule, i.e. a guarantor would be able to exclude or limit the possibility to transfer a 
commercial guarantee. 
 

5.10.3 Commercial guarantees for specific parts                                                      (Option 3) 
The horizontal instrument would include an information obligation and would provide 
that, unless otherwise is established, a guarantee covers the entire contract goods. 
 
6. Other issues 
 
In order to tackle rogue traders operating across the border, particularly through means 
of distance communication, the new horizontal instrument should be in coherence with 
Regulation (EC) No 2006/2004 on Consumer Protection Cooperation. 
 
We also believe that Article 8 of Directive 1997/7/EC in respect of distance contracts 
should provide better regulation regarding payment by credit card as there is debatable 
as to whether or not this provision has been given effect through national legislations. 
 
Finally, we would also welcome a revision of article 3.2 of the mentioned Directive as in 
our opinion contracts for the provision of accommodation and transport should be also 
covered by the cooling off period if the booking/reservation has been made at least e.g. 
60 days before the date/s arranged. 
 
This measure would also allow consumers to correct mistakes made when entering the 
relevant details during the booking/reservation process. 
 
It would likewise be desirable to clarify whether the cooling off period stated by article 5 
of Directive 85/577/ECC to protect the consumer in respect of contracts negotiated away 
from business premises, applies to trade fairs, shows and exhibitions as the surprise 
element generally exists not only in contracts made at the doorstep but also in other 
forms of contract concluded by the trader away from his business premises. Trade fairs, 
commercial shows and exhibitions are now more sophisticated than ever and therefore, 
even if consumers voluntary attend the event concerned, we feel that they should be 
protected by the mentioned cooling off period when the product is not delivered at the 
time of purchase.  
 


