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Response to the Green Paper on the Review of the Consumer Acquis by the Polish Civil 

Law Codification Commission 

 

 

Question A1: In your opinion, which is the best approach to review consumer 

legislation?  

Option 1: A vertical approach consisting of the revision of the individual directives.  

Option 2: A mixed approach combining the adoption of a framework instrument addressing 

horizontal issues that are of relevance for all consumer contracts with revisions to existing 

sectoral directives whenever necessary.   

Option 3: Status quo: no revision. 

 

 

The Codification Commission believes that option 2 would be the best choice. The 

Commission welcomes a solution that, in principle, reflects the structure of the civil code, 

constructed on the basis of a general part followed by specific solutions. In the view of the 

Commission, option 2 would lead to a greater coherence of legal solutions, while allowing the 

introduction of particular rules relating only to specific contracts in the areas where needed. 

The harmonisation of general institutions, such as the right of withdrawal, the notion of the 

consumer and professional or informational duties, for example, is particularly necessary as 

the patchwork of rules that exist at the moment at the European level constitutes an obstacle 

to the smooth functioning of the national legal systems. Moreover, the general institutions, 

which are to be found in various directives, are fit for a common regulation through a 

horizontal instrument. 

 

Here, the Codification Commission would like to make some more general remarks. To begin 

with, although at first sight the structure of a horizontal instrument seems to favour the civil 

code’s traditional structure, it carries a danger of being impossible to transpose into the civil 

code. This danger will be particularly serious if the horizontal instrument is to be adopted on 

the basis of full harmonisation. The Codification Commission welcomes any solution 

allowing transposition within the framework of the civil code in the national legal system. The 

Codification Commission is strongly in favour of keeping the unity of the civil law and 

consumer law safeguarded through a common regulation in the civil code. Next, the review of 
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the acquis deals only with 8 selected directives, which means that most of the EU consumer 

related regulations are left outside its scope. The Codification Commission believes that the 

horizontal instrument should apply not only to the 8 directives, but also to the remaining 

consumer legislation, and it should definitely be taken into account during future work in the 

area of consumer legislation. Otherwise, the process of harmonisation will be superficial and 

the fragmentation of legal solutions will de facto continue to intensify.  

 

 

Question A2: What should be the scope of a possible horizontal instrument?  

Option 1: It would apply to all consumer contracts whether they concern domestic or cross-

border transactions.  

Option 2: It would apply to cross-border contracts only.  

Option 3: It would apply to distance contracts only, whether they are concluded cross-border 

or domestically.  

 

 

None of the suggested options may be accepted without hesitation, though the Codification 

Commission would indicate option 1. It is the most convincing for it offers more coherence 

and does not bring in a differentiation of legal regimes. 

 

Consumers are in need of protection regardless of whether the contract is concluded in a 

cross-border situation. Divergences between national legal rules governing consumer 

contracts are one of the factors capable of impeding cross-border transactions. Since it is then 

more difficult to establish the exact contents of rights guaranteed under various divergent 

legal systems, a consumer might be discouraged from entering into a contract with a 

professional established in another Member State. Furthermore, even if diverging national 

legal rules cover only domestic contracts, their negative effect on cross-border trade may also 

result from additional costs, for example the costs relating to the need to adapt provisions of 

services and sale of goods to specific national requirements. 

 

The fact that, as a result, specific requirements for cross-border transactions might be lost and 

that the instrument might lower the level of protection already afforded by domestic rules may 

be seen as disadvantages. Also, it would be possible to dispute the competence of the EC 
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Commission to take action relating to purely domestic transactions, although, as mentioned 

above, different national rules on domestic trade may also impede cross-border trade.  

 

Option 2 would require a definition of a cross-border transaction, which might appear 

somewhat problematic taking into account transactions carried out with the use of means of 

electronic communication. It seems that this is the way the Commission is moving when 

creating the choice-of-law rules in consumer directives, which are in fact orientated on 

creating a common standard of protection for all EU transactions, notwithstanding whether 

they are internal or external in nature.  

 

Option 3 is definitely too narrow, because legal problems for consumers arise regardless of 

how the contract was concluded. 

 

 

Question A3: What should be the level of harmonisation of the revised directives/the 

new instrument?  

Option 1: The revised legislation would be based on full harmonisation complemented on 

issues, not fully harmonised with a mutual recognition clause.  

Option 2: The revised legislation would be based on minimum harmonisation combined with 

a mutual recognition clause or with the country of origin principle. 

 

 

In the opinion of the Codification Commission, neither of the alternatives should be followed.  

 

Against full harmonisation it could be argued that, taking into account its total character, it 

leads to inflexible solutions. As a result it is virtually impossible to smoothly absorb the 

harmonised issues into the structure of the national legal system, not only at the level of 

transposition, but also at the level of its practical functioning within the national legal system. 

When full harmonisation is additionally combined with general clauses or imprecise terms, 

like in the case of the 2005/29 Directive, it creates immense problems for the transposition, as 

well as for the implementation. A national legislator is bound by the structure of the European 

instrument, but at the same time it has neither clarity nor certainty regarding the actual content 

of the transposed regulation. The effectiveness of such a solution may be severely criticised. 

Additionally, full harmonisation may more often, as compared with the minimum 
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harmonisation, lead to lowering the protection level already granted to consumers in the 

national legal systems. Moreover, a mutual recognition clause is not adequate for private legal 

relations, since the parties to a private contract are free to choose the law of the contract 

(though this possibility may be reduced by virtue of the solution proposed in the Rome I 

Regulation, which does not allow choice of law in consumer contracts). Also, a contract can 

be performed in a country other than the country of the professional’s residence. 

 

Minimum harmonisation, though free from most of disadvantages that may be associated with 

full harmonisation, often does not result in a true approximation of national rules, which 

impedes the attainment of the goals of the internal market. 

 

In the opinion of the Codification Commission, the best choice would be to combine full 

and minimum harmonisation. Full harmonisation could be used in areas where it is possible, 

i.e. such areas where the national laws are already approximated and the creation of rigid 

European rules will not destroy the internal structure of the national laws. The best example 

would be informational duties, their scope of application, content, sanctions for breach, etc. 

Minimum harmonisation should be applied in areas where the national laws are still 

divergent, and intervention into the national legal system on the basis of full harmonisation, 

with its sometimes very drastic effects, would be too far-reaching. On the one hand that 

applies to the legal institutions not yet harmonised and perceived as belonging to the core of 

the civil law, for example general system of remedies. On the other hand, despite 

harmonisation through Europeanisation, the development of national legal systems is to a 

huge extent set in motion by internal impulses, which means that the national legal systems 

may come up with problems specific exclusively for them. Solutions to these national specific 

problems should be left in the hands of the national legislators, meaning no full harmonisation 

measures should be adopted in such areas (for Poland, the best example would be the abuse of 

the six months of reverse of burden of proof period by professionals in the case of consumer 

sales). 

 

The precise identification of areas currently predestined for full and minimum harmonisation 

can only be done in close co-operation with the Member States. In a longer time perspective, 

after achieving an appropriate level of approximation of the national laws on the basis of 

minimum harmonisation, further steps, based on full harmonisation could eventually be 

considered.  
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Question B1: How should the notions of consumer and professional be defined?  

Option 1: An alignment would be made of the existing definitions in the acquis, without 

changing their scope. Consumers would be defined as natural persons acting for purposes, 

which are outside their trade, business or professions. Professionals would be defined as 

persons (legal or natural) acting for purposes relating to their trade, business and profession.  

Option 2: The notions of consumer and professional would be widened to include natural 

persons acting for purposes falling primarily outside (consumer) or primarily within 

(professional) their trade, business and profession.  

 

According to the opinion of the Codification Commission, for the sake of clarity of consumer 

regulations, option 1 with its clear-cut limits seems to be the most appropriate. The 

Commission would like to avoid, as far as possible, interpretation problems relating to the 

question of whether or not a certain contract belongs to the category of consumer transactions. 

Choosing option 2 with its “primary” denominator would, without any doubt, cause 

interpretation problems and would require excessive assessment by courts, which could 

endanger the desired uniformity of the application of the rules. 

 

At the same time, the Codification Commission recognises the problem of contracts that lack 

the balance between rights and obligation of the parties, caused by differences in the 

bargaining power or by informational asymmetries (this concerns, in particular, natural 

persons who run a small business or private professional practice). In such cases the consumer 

rules that aim to remedy these asymmetries could be applied per analogiam, as ratio legis 

justifying the need for legislative intervention is exactly the same in the case of consumers 

and SMEs. 

 

 

Question B2: Should contracts between private persons be considered as consumer 

contracts when one of the parties acts through a professional intermediary?  

Option 1: Status quo: consumer protection would not apply to consumer-to-consumer 

contracts where one party makes use of a professional intermediary for the conclusion of the 

contract.  

Option 2: The notion of consumer contracts would include situations where one party acts 

through a professional intermediary.  
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To begin with, any consumer is free to act through an intermediary. A professional 

intermediary enhances the informational asymmetry and the negotiating power of one of the 

parties to a generally non-professional contract. At times, a consumer needs intermediary, in 

particular in the real estate business, in order to enhance his/her confidence in the transaction. 

Very often the role of the intermediary is limited to the pre-contractual phase. 

 

In order to give an answer to this question, one must first understand properly what is meant 

by the engagement of an intermediary in a consumer contract. There are two schemes that can 

be distinguished: the models of indirect and direct representation. Under the first one, the 

intermediary represents the consumer in a contract, but acquires rights and obligations in 

his/her own name, and is only obliged to transfer any acquired rights and obligations to the 

consumer he/she represents. In such a case, the other consumers in fact enter into a contract 

with a professional, so the consumer protection rules apply automatically. Under the second 

scheme, the representative acts in the name of and for the consumer, so any rights or 

obligations acquired in the course of the contract pass directly to the consumer. 

 

According to the understanding of the Codification Commission, the question applies only to 

the latter scheme. Based on this assumption, the Commission is inclined to accept option 1, 

whereby the consumer protection rules would not apply to consumer–to–consumer contracts 

where one party makes use of a professional intermediary for the conclusion of the contract. 

Two major arguments support this choice. First, an intermediary is not a party to a contract, 

and it would be hardly justified to burden the actual contractual party – a consumer – with 

greater duties or stricter liability (e.g. for non-conformity of goods with a contract) just 

because s/he acted through an intermediary. Secondly, consumers should not be answerable 

for the improper, unprofessional conduct of its intermediary as if the consumer himself/herself 

were a professional.  

 

 

Question C: Should a horizontal instrument include an overarching duty for 

professionals to act in accordance with the principles of good faith and fair dealing?   

Option 1: The horizontal instrument would provide that, under EU consumer contract law, 

professionals are expected to act in good faith.   
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Option 2: The status quo would be maintained: There would be no general clause.   

Option 3: A general clause would be added which would apply both to professionals and 

consumers. 

 

 

The answer to this question depends partly on the choice of the harmonisation model. If full 

harmonisation were accepted, then only the introduction of a general clause of good faith and 

fair dealing, which would apply both to professionals and consumers (option 3) would make 

the system operational. 

 

If the minimum harmonisation model would prevail, the Codification Commission, respecting 

the legal traditions of other Member States, is inclined to choose either option 2 or option 3. 

In Poland, the general good faith clause would apply regardless of whether such a concept is 

included in the horizontal instrument at the EU level. 

 

At the same time, it must be observed that introducing the good faith and fair dealing clause 

would require the determination of sanctions for its breach (whether domestic or European). 

 

 

Question D1: To what extent should the discipline of unfair contract terms also cover 

individually negotiated terms?   

Option 1: The scope of application of the Directive on Unfair Terms would be expanded to 

individually negotiated terms.   

Option 2: Only the list of terms annexed to the Directive would be made applicable to 

individually negotiated terms.   

Option 3: Status quo – Community rules would continue to apply exclusively to non-

negotiated or pre-formulated terms.   

 

 

The paradigm of consumer protection through information, which shaped important elements 

of the system adopted in Directive 93/13, should be maintained and further strengthened. The 

preference should be given to procedural solutions, i.e. referring to the circumstances in 

which the consumer decides to be bound by the terms and neutral with regard to the contents 

of the terms. Substantive solutions, i.e. deciding on the binding force of a contract term 
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through the assessment of its contents, with reference to the criteria of fairness, balanced 

character, suitability etc., should be applied whenever procedural solutions are ineffective. 

The effectiveness of the procedural solutions should be measured through the assessment of 

the market practice, taking into account such things as the frequency, the seriousness and the 

scope of use of particularly burdensome standard terms, and their impact on the situation of 

consumers. Such an approach is aimed at promoting informed consumer choice, while 

respecting as far as possible the individual autonomy of the parties and their contractual 

freedom. A preference for informational tools of consumer protection is in line with the 

requirement of proportionality of the EC legislative interfering with the rights of individuals 

(in this case – producers) guaranteed in particular under Article 1 of Protocol 1 to the ECHR. 

 

Having said that, the Codification Commission opts for option 3, according to which 

Community rules would continue to apply exclusively to non-negotiated or pre-formulated 

terms. The scope of application of Directive 93/13 should not be extended to individually 

negotiated terms. The current instruments of consumer protection enshrined in the Directive, 

although already transposed into national legal systems, are not yet fully implemented in the 

judicial practice of ordinary courts. Since the intrusion of these instruments into the national 

legal system is considerable, their effective operation requires the courts to become 

accustomed with the new rules. It would be inappropriate to change the system until the 

current instruments become fully operational. 

 

Moreover, such an extension would run counter to the paradigm of consumer protection 

through information, which is an underpinning principle of the acquis communautaire in the 

field of consumer protection. The fact that, in reality, consumers might have only a very 

limited possibility of influencing the content of a clause does not constitute sufficient reason 

for extending the application of the Directive to individually negotiated terms. This is because 

the wording of the Directive seems to guarantee sufficient protection of the consumer’s 

interests in this respect: pursuant to Article 3(2) “a term shall always be regarded as not 

individually negotiated where it has been drafted in advance and the consumer has therefore 

not been able to influence the substance of the term.” Consequently, whenever the consumer 

is “not able to influence the substance of a term”, it falls within the scope of the Directive. 

The assessment of the “ability to influence” should be left to national courts and, at the EC 

level, to the ECJ. 
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An express presumption should be established whereby all standard terms are considered as 

not individually negotiated, unless a person claiming that an individual negotiation took place 

can prove so. 

 

 

Question D2: What should be the status of any list of unfair contract terms to be 

included in a horizontal instrument?   

Option 1: Status quo: To maintain the current indicative list.  

Option 2: A rebuttable presumption of unfairness (grey list) would be established for some 

contractual terms. This option would combine guidance with flexibility as to the assessment 

of fairness.   

Option 3: A list of terms – presumably much shorter than the existing list – which are 

considered to be unfair in all circumstances (black list) would be established.   

Option 4: A combination of options 2 and 3: some terms would be banned completely, while a 

rebuttable presumption of unfairness would apply to the others. 

 

 

In the opinion of the Codification Commission, option 2, which assumes a rebuttable 

presumption of unfairness (grey list) established for some contractual terms should be 

preferred, as this option combines guidance with flexibility as to the assessment of fairness. 

 

Although the Annex to Directive 93/13 contains only an indicative list of terms that may be 

regarded as unfair, it may be argued that these terms are considered by the Community 

legislator as placing such a burden on a consumer that it may doubted whether the consumer’s 

choice is indeed informed and may be considered fair. This is by no means a presumption, 

rather one of the elements to be taken into account when assessing the fairness under Article 

3(1). According to Article 4(1) of the Directive, the unfairness of a contractual term shall be 

assessed in particular “by referring, at the time of concluding the contract, to all the 

circumstances attending the conclusion of the contract.” Creating a black list of terms that 

would be considered as unfair, regardless of the circumstances attending the conclusion of the 

contract, would constitute a far-reaching limitation of the parties’ contractual freedom, even 

in situations when such a brutal legislative measure could be considered as unnecessary in a 

given case. It would shift emphasis from the informational paradigm of the consumer 

protection to paternalistic regulation of the contents of contractual B2C relationship. 
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At the same time, however, it must be stressed that Polish courts de facto tend to presume that 

terms indicated in the grey list, which remained grey following the transposition into Polish 

law, are unfair. In the light of mass deficiencies of transparency and certain shortcomings of 

competition on the Polish market, this court practice may, in certain fields and to a certain 

extent, be considered necessary in order to safeguard consumer rights. Since a rebuttable 

presumption is a less burdensome measure than creating a black list of unfair standard terms, 

it would be rational to create such a mechanism. At the same time, it must be made clear that 

a professional should be able to rebut such a presumption, in particular by showing a high 

degree of transparency of the given term on a standard form. 

 

 

Question D3: Should the scope of the unfairness test of the directive on unfair terms be 

extended?  

Option 1: The unfairness test would be extended to cover the definition of the main subject 

matter of the contract and the adequacy of the price. 

Option 2: Status quo - the test of unfairness would be kept in its present form. 

 

 

In this case, the Codification Commission would opt for option 1 (with a slight modification): 

The unfairness test would be extended to cover the definition of the main subject matter of the 

contract, except for the adequacy of the price. 

 

In principle, the Directive provides for sufficient protection of the consumer’s informed 

choice – the main subject-matter of the contract and the adequacy of the price and 

remuneration fall outside the test of fairness if they are expressed in plain intelligible 

language (Article 4(2)). Nevertheless, in many cases the precise determination of the main 

subject-matter of the contract, in particular with regard to insurance contracts, is very 

problematic. There is a significant risk that the “creeping extension” of the category of the 

main subject-matter of the contract embracing more and more detailed non-price terms would 

result in compromising the control of unfairness by placing a significant part of such terms 

outside the system of control. 
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If the test of fairness were to cover the adequacy of the price, this would lead to the 

replacement of the contractual freedom with a system of judicial control to an extent that is 

irreconcilable with the free market economy. The search for the iustum pretium by replacing 

the will of autonomous parties to the contract with imperative legal measures should not be, 

therefore, allowed. 

 

 

Question E: What contractual effects should be given to the failure to comply with 

information requirements in the consumer acquis?   

Option 1: The cooling-off period, as a uniform remedy for a failure to comply with 

information requirements, would be extended, e.g. up to three months.   

Option 2: There would be different remedies for breaching different groups of information 

obligations: some breaches at the pre-contractual and contractual level would give rise to 

remedies (e.g. incorrect information on the price of a product could entitle the consumer to 

void the contract), whilst other failures to inform would be treated differently (e.g. through an 

extension of the cooling-off period).   

Option 3: Status quo: The contractual effects of failure to provide information would continue 

to be regulated differently for different types of contract.  

 

 

The Commission feels that option 2, which envisages different remedies for breaching 

different groups of information obligations: some breaches at the pre-contractual and 

contractual level would give rise to remedies (e.g. incorrect information on the price of a 

product could entitle the consumer to void the contract), whilst other failures to inform would 

be treated differently (e.g. through an extension of the cooling-off period), is the most 

appropriate. 

 

A lack of coherence of EC consumer protection measures in the field of sanctioning the 

breach of informational duties is particularly detrimental to the effective accomplishment of 

the goals of the whole system of consumer protection. This is particularly important due to the 

fact that EC consumer protection is based principally on the informational paradigm. 

Whenever a consumer directive is adopted, a general requirement to adopt effective, 

proportionate and dissuasive sanctions applies. However, notwithstanding relevant case-law 
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of the ECJ, this requirement, although necessary, is not sufficient to ensure appropriate 

enforcement of rights guaranteed in secondary law. 

 

In principle, the extension of the cooling-off periods is an appropriate sanction for a breach of 

the duty to inform. Therefore, this should be a uniform remedy for a failure to comply with 

information requirements (option 1). At the same time, however, more specific sanctions are 

necessary, and these should be adapted to the nature of the contract and the gravity of the duty 

in breach. The basic sanction would not exclude the application of more specific sanctions 

(cumulative approach). Specific sanctions are necessary in particular when it is crucial to 

assess the quality of a service before the contract is concluded. This is so in the case of 

financial services, when the assessment covers the provisions of the future contract. With 

regard to such services, it would be appropriate to provide for more effective sanctions at an 

EC level, for example an exemption from the obligation to pay for the service actually 

provided whenever any substantive informational duty is breached by the provider. 

 

Due to the large variety of the duties to inform contained in various directives, which concern 

not only the most important information capable of affecting consumer’s choice, but also 

secondary and merely “technical” information, it is necessary to adopt sanctions that would be 

adequate and proportionate to the consequences of the breach. Therefore, it would be 

inappropriate to establish a “credit for free” or “service for free” sanction in the case of a 

violation of less important informational duties (the de minimis rule). At the same time, due 

regard must be paid to the structure of the sanctions, which should be clear and predictable 

enough for the consumer. 

 

 

Question F1: Should the length of the cooling-off periods be harmonised across the 

consumer acquis?  

Option 1: There would be one cooling-off period for all cases when the consumer directives 

grant consumers a right to withdraw from the contract, e.g. 14 calendar days.  

Option 2: Two categories of directives would be identified and to each of them a specific 

cooling-off period would be attached (e.g. 10 calendar days for door-to- door and distance 

contracts as opposed to 14 calendar days for timeshare).   

Option 3: Status quo: cooling-off periods would not be harmonised in the consumer acquis; 

they would be regulated in the sectoral legislation.  
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First of all, the Codification Commission is of the view that cooling-off periods should be 

measured in a uniform way. From this perspective, the most important would be to guarantee 

that in every consumer contract the cooling-off period will be measured according to the same 

scheme, involving the moment when the period commences, which days (working days, 

holidays) should be taken into account when establishing the length of the period, whether the 

period can end on a non-working day, are there any options for the prolongation or suspension 

of the period, etc. 

 

In principle, the Codification Commission would also be in favour of bringing uniformity 

with regards to the length of the periods. 

 

Nevertheless, specific periods would be necessary for certain categories of contracts if this is 

necessary due to their nature (e.g. timesharing), as consumer contracts vary from very simple 

to extremely complicated. The accepted solution must be at the same time as uniform as 

possible and flexible enough to cover a wide range of contracts. One option that could be 

considered is the introduction of different moments for the beginning of the cooling-off 

period. 

 

It is also important to harmonise rules on the prolongation of the period for withdrawal in the 

event of a breach by a professional of his/her duties. A maximum time-threshold for such 

withdrawal should be established in order to prevent an abuse of this right by consumers, 

which would be likely to produce negative global effects such as increasing the costs of goods 

and services covered by an unlimited right of withdrawal. The prolongation of time for 

withdrawal should be proportionate to the duty in breach (e.g. not every informational duty is 

equally important to the consumer).  

 

Consequently, in the opinion of the Codification Commission, a combination of option 1 

and option 2 is desirable, subject to the provisos mentioned above. 

 

 

Question F2: How should the right of withdrawal be exercised?  

Option 1: Status quo: Member States would be free to determine the form of the notice of 
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withdrawal.   

Option 2: One uniform procedure for the notice of withdrawal across the consumer acquis 

would be established.   

Option 3: All formal requirements for the notification of withdrawal would be excluded. A 

consumer would then be able to withdraw from the contract by any means (including by 

returning the goods).  

 

 

The Codification Commission favours option 2.  

 

In the principle, in the opinion of the Commission, there should be material proof of 

exercising the right of withdrawal in every case (e.g. a written statement), as this will 

strengthen the consumer’s position against the professional. Moreover, a catalogue of formal 

requirements (procedures) for exercising the right of withdrawal should be created. At the 

moment, the Commission does not insist on any particular solution, though it seems clear that 

the return of the goods should be equivalent to a written statement. In the opinion of the 

Commission, it is not too burdensome to expect the consumer to provide a specification 

regarding the aim of returning the goods (i.e. that the goods are not returned for repair). 

 

In order to make the system operational, the professional should have a duty to provide the 

consumer with complete information relating to the form of exercising the right of 

withdrawal. Such information would not establish any new formal requirements in addition to 

that set out by the law. In the event of a breach of the informational duty by the professional, 

there should be no formal requirements for exercising the consumer’s right of withdrawal. 

 

 

Question F3: Which costs should be imposed on consumers in the event of withdrawal?  

Option 1: The current regulatory options would be removed - consumers would then not face 

any costs whatsoever when exercising their right of cancellation.  

Option 2: The existing options would be generalised: consumers would then face the same 

costs when exercising the right to withdrawal irrespective of the type of contract.   

Option 3: Status quo: The current regulatory options would be maintained.  
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The Codification Commission is inclined to support option 2. 

 

Generally speaking, the costs imposed on consumers in the event of a withdrawal are under-

regulated at the EU level. It is not clear (in the question) whether the EC Commission asks 

about the cost of returning the goods to the seller (mailing cost, etc), or any costs whatsoever. 

 

The Codification Commission is of the opinion that a consumer should not be released from 

all consequences whatsoever when exercising his/her right of withdrawal. Narrowly construed 

costs of exercising the right of withdrawal should be borne by the consumer. However, the 

consumer should be properly informed by the professional about the costs that s/he is 

supposed to bear.  

 

The Codification Commission suggests taking a wider perspective on regulating the duties of 

the consumer with respect to the acquired goods (e.g. for a negligent deterioration of goods) 

as well as passing of the risk. These matters should either be harmonised at a European level, 

or expressly left to the Member States. 

 

When only 8 consumer directives are taken into account for the horizontal instrument, the 

regulation of costs is relatively simple. However, with regard to financial services directives, 

further harmonisation might turn out to be complicated. This complexity comes from the high 

degree of development of certain banking products, and the need to regulate the issue of 

payment for the service actually provided by the supplier.   

 

The Codification Commission suggests undertaking an economic analysis of particular types 

of contracts, as this could be helpful to decide on the scope of the harmonisation measure. 

 

 

Question G1: Should the horizontal instrument provide for general contractual 

remedies available to consumers?  

Option 1: Status quo: the existing law provides for remedies limited to the particular types of 

contracts (i.e. sales). The general contractual remedies would be regulated by national law.  

Option 2: A set of general contractual remedies available to consumers in the case of a breach 

of any consumer contract would be provided. These remedies would include: the right of a 

consumer to terminate the contract, to ask for a reduction of the price and to withhold 
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performance.   

 

 

The Codification Commission thinks that option 2 would be the best choice. However, some 

observations should be made. 

 

The general remedial system available to consumers for all consumer contracts would of 

course mean a deep intervention into national legal systems, which could endanger their 

coherence. The operation of national private law should not be sacrificed for the sake of the 

effectiveness of the European regulation. In such a sensitive area, an approximation of the 

domestic regimes should be exercised with great caution and prudence, it should not force the 

national legislators to bend its own national system in order to comply, but should allow for 

gentle actions and a gradual approximation. Therefore, the Codification Commission supports 

the idea of the harmonisation of the general system of remedies, provided that it would be 

introduced with a minimum harmonisation clause. 

 

The Codification Commission finds the proposed set of remedies appropriate. 

 

 

Question G2: Should the horizontal instrument grant consumers a general right to 

damages for breach of contract?  

Option 1: Status quo: the issue of contractual damages would be governed by national laws, 

except when provided for in the Community acquis (e.g. package travel). 

Option 2: A general right to damages for consumers would be foreseen - they would be able 

to claim damages for all breaches, irrespective of the type of breach and the nature of the 

contract. It would remain up to the Member States to decide what types of damages could be 

compensated.   

Option 3: A general right to damages for consumers would be foreseen and it would be 

provided that these damages should at least cover purely economic (material) damages that 

the consumer has suffered as a result of the breach. Member States would then be free to 

regulate non-economic loss (e.g. moral damages).   

Option 4: A general right to damages for consumers would be introduced and it would be 

provided that these damages should cover both the purely economic (material) damage and 

moral losses.  
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The Codification Commission is of the opinion that option 3 should be followed. 

 

An approximation of the rules on damages is a consequence of the choice made regarding the 

system of remedies. As a rule, the Codification Commission supports harmonisation also in 

this area, as the Commission is aware that without approximation of these core issues, there 

could be no real harmonisation of the legal systems at a general level. 

 

At the same time, in the eyes of the Commission, the area of non-economic loss is so sensitive 

and so deeply rooted in national social beliefs, that it should be left for the national legislator 

to regulate, apart from the rare occasions of ECJ interventions. 

 

 

Question H1: Should the rules on consumer sales cover additional types of contracts 

under which goods are supplied or digital content services are provided to consumers?   

Option 1: Status quo: i.e. the scope of application would be limited to sales of consumer 

goods, with the only exception of goods that are still to be produced.   

Option 2: The scope would be extended to additional types of contracts under which goods 

are supplied to consumers (e.g. car rental).   

Option 3: The scope would be extended to additional types of contracts under which digital 

content services are provided to consumers (e.g. on-line music)  

Option 4: A combination of options 2 and 3. 

 

 

The Codification Commission is of the opinion that option 3 should definitely be supported. 

Leaving contracts under which digital content services are provided to consumers outside the 

scope of application of the 1999/44 Directive creates a very unfortunate situation, where 

consumers that conclude on-line contracts are not granted protection that would be afforded to 

him/her, if the contract were concluded in a more traditional way. Considering the fast 

development of e-commerce, this situation should be remedied as soon as possible. 

 

Considering the other options, a few remarks should be made. First, this question has a very 

wide scope, which, combined with the other questions posed in the Green Paper, makes it 
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virtually impossible to answer. At this point, it is uncertain whether a general system of 

remedies, as envisaged in question G1, will be created, and if so what the contents and scope 

of the application will be. If it performs the role of the general remedial system, which 

coexists with a specific sales-related system of remedies, then option 2 becomes superfluous, 

as it should be the general remedial system that applies to the contracts under which goods are 

supplied to consumers.  

 

At the same time, it should be observed that, as a general rule, the Codification Commission 

raises no objections against applying certain consumer sales rules to types of contracts other 

than sale (where the property does not pass). However, it should be further specified which 

rules should be applied, and to which contracts. 

 

 

Question H2: Should the rules on consumer sales apply to second-hand goods sold at 

public auctions? 

Option 1: Yes.   

Option 2: No, they would be excluded from the scope of Community rules. 

 

 

The Codification Commission is of the opinion that the procedure that leads to the conclusion 

of the contract should not affect the application of consumer protection rules. The decisive 

element should be the status of the contracting parties, i.e. a consumer on one side and a 

professional on the other.  

 

Therefore, in the principle the Codification Commission supports option 1, under which a 

contract of sale of the second-hand goods concluded at a public auction (however this notion 

is understood) should be included in the scope of the application of the 1999/44 Directive, as 

long as the contract is concluded between a consumer and a professional.  

 

 

Question I1: How should delivery be defined?  

Option 1: Delivery would mean that the consumer materially receives the goods (i.e. the 

goods are handed over to the consumer).   

Option 2: Delivery would mean that goods are placed at the consumer’s disposal at the time 
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and place specified in the contract.   

Option 3: Delivery would mean, by default, that the consumer takes physical possession of 

the goods, though the parties can agree otherwise.  

Option 4: Status quo: the term delivery would not be defined.  

 

 

 

The Codification Commission is of the opinion that, for the sake of clarity and coherence in 

the regulation, the moment of delivery should be defined at the European level. The 

Codification Commission supports option 1 as the most suitable for consumer transactions. 

The moment of physically handing over the goods to the consumer should be defined as the 

moment of delivery. It minimises the uncertainty relating to the moment of delivery, which is 

of the utmost importance for the passing of risk, and therefore structuring the issue of liability 

for non-conformity.  

 

Regarding intangible objects, the rules on delivery should be applied with appropriate 

modifications.  

 

 

Question I2: How should the passing of the risk in consumer sales be regulated?  

Option 1: The passing of the risk would be regulated at Community level and be linked to the 

moment of delivery.  

Option 2: Status quo: the passing of risk would be regulated by the Member States, with the 

consequence of divergent solutions.   

 

 

As a consequence of the choice made in Question I1, the Codification Commission chooses 

option 1, whereby the passing of risk should be regulated at the Community level and should 

be linked with the moment of delivery. 

 

 

Question J1: Should the horizontal instrument extend the time limits applying to lack of 

conformity for the period during which remedies were performed?  

Option 1: Status quo: no changes would be made.  
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Option 2: Yes. The horizontal instrument would provide that the duration of the legal 

guarantee is extended for a period during which the consumer was not able to use the goods 

due to remedies being performed. 

 

 

The Codification Commission supports option 2, according to which the duration of the 

seller’s liability is extended for a period during which the consumer was not able to use to 

goods due to remedies being performed. 

 

The consumer should be able to fully enjoy the two-year conformity period. If the goods turn 

out to be not in conformity with the contract, the consumer is at a disadvantage, since s/he is 

not able to use the goods, but at the same time the period during which the seller bears 

liability is running out. 

 

Prolonging the period of liability for the time during which the goods cannot be used would 

be beneficial for the consumer, which in such a case would be able to benefit from the two-

year period, and at the same time it would constitute an incentive for the seller to perform 

remedies promptly. 

 

To avoid uncertainties, it should be clearly specified what period is covered by the 

prolongation: if it is the period counted from the moment of notification, or just the time 

during which the goods were being remedied. These two periods may differ considerably and, 

from the consumer point of view and in the opinion of the Codification Commission, the best 

option would be to cover the period from the moment of notification, since that could speed 

up the process of remedying the non-conformity. 

 

It should be noted that regulation concerning liability periods and their possible extension 

should be carefully reconsidered, in case a more general system of liability, based on the sales 

remedial system would be created. In such a case, it would be extremely difficult to justify 

any limitation of liability in time with regard to sales contract, whereas the general liability 

regime would be limited only by the general prescription rules. A limitation of liability in the 

case of the sales regime is traditionally based on the fact that, compared to the general rules, 

the liability the seller bears is much more severe that the liability of any contracting party 

where general liability rules apply. In the case of similar or even identical liability basis in the 
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case of the general and sales-specific liability rules, there would be no justification for the 

two-year limitation of liability in sales contracts. 

 

 

Question J2: Should the guarantee be automatically extended in case of repair of the 

goods to cover recurring defects?  

Option 1: Status quo: The guarantee would not be extended.  

Option 2: The duration of the legal guarantee would be extended for a period to be specified 

after the repair to cover the future re-emergence of the same defect. 

 

 

As a result of the answer for the previous question, the Codification Commission is of the 

opinion that the liability period should be extended also if the same defect re-emerges (option 

2). The same reservations apply. 

 

 

Question J3: Should specific rules exist for second-hand goods?  

Option 1: A horizontal instrument would not include any derogation for second-hand goods: 

the seller and consumer would not be able to agree on a shorter period of liability for defects 

in second-hand goods.   

Option 2: A horizontal instrument would contain specific rules for second-hand goods: the 

seller and the consumer may agree on a shorter period of liability for defects in second-hand 

goods (but not less than one year).   

 

 

The Codification Commission agrees with option 2, whereby there should be specific rules 

for second-hand goods, and the consumer and the seller are allowed to agree on a shorter 

period of liability (but not less than one year). In the opinion of the Codification Commission, 

this should be combined with a minimum harmonisation clause allowing for the smooth 

implementation of such a rule into the national legal systems.  

 

Moreover, such a limitation of liability should be clearly brought to the attention of the 

consumer, which means that the informational duties of the seller should be intensified. 
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Question J4: Who should bear the burden to prove that the defects existed already at the 

time of delivery?  

Option 1: Status quo: During the first six months it would be up to the professional to prove 

that the defect did not exist at the time of delivery.  

Option 2: It would be up to the professional to prove that the defect did not exist at the time of 

delivery for the entire duration of the legal guarantee, as long as this would be compatible 

with the nature of the goods and the defects.  

 

 

 At the moment in Poland, the six-month reverse of the burden of proof period is being abused 

by professionals, who require, after the lapse of the period, proof from the consumer 

regarding non-conformity, based on a paid expertise, before admitting a claim.  

 

However, it seems that the Polish situation is quite specific, and therefore the Codification 

Commission would like to opt for option 1 (it is up to the professional to prove that the defect 

did not exist at the time of delivery during the first six months after delivery), with the 

minimum harmonisation clause that would give Poland the possibility to adjust the regulation 

to the specific Polish situation. 

 

 

Question K1: Should the consumer be free to choose any of the available remedies?  

Option 1: Status quo: consumers would be obliged to request repair/replacement first, and ask 

for a price reduction or termination of contract only if the other remedies are unavailable.   

Option 2: Consumers would be able to choose any of the available remedies from the start. 

However, termination of the contract would only be possible under specific conditions.  

Option 3: Consumers would be obliged to request repair, replacement or reduction of price 

first, and would be able to ask for termination of contract only if these remedies are 

unavailable.   

 

 

The Codification Commission agrees with option 2, which enables the consumer to choose 

any of the available remedies, although the termination of the contract is possible only under 

specific conditions. The Codification Commission sees this option as the most suitable one 
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that balances the interests of both parties to the sales contract. It gives a wide spectrum of 

choice to the consumer, and at the same time it secures the position of the seller by limiting 

the right to terminate the contract.  

 

This system is similar to the Polish remedial regime, which in principle gives the buyer 

freedom to choose any remedy, and at the same time protects the seller with a right to cure, in 

case the most extreme remedies are exercised. The introduction of quite a rigid hierarchy of 

remedies for consumer sales through the implementation of the 1999/44 Directive has 

generally been seen in Poland as worsening the position of the consumer against the seller.  

 

 

Question K2: Should consumers have to notify the seller of the lack of conformity?   

Option 1: A duty to notify the seller of any defect would be introduced.   

Option 2: A duty to notify in certain circumstances would be introduced (e.g. when the seller 

acted contrary to the requirement of good faith or was grossly negligent).   

Option 3: The duty to notify within a certain period would be eliminated.   

 

 

The Codification Commission feels that there should be no duty to notify the seller of the lack 

of conformity (option 3). The introduction of such a duty (notification about the defect within 

a specific period) is on the one hand quite fictional (the consumer should declare when s/he 

learnt about the non-conformity), and on the other it may lead to worsening the position of the 

consumer (if the seller is refuses remedies based on the fact that the consumer did not inform 

about the existence of non-conformity in time).  

 

 

Question L: Should the horizontal instrument introduce direct liability of producers for 

non-conformity?  

Option 1: Status quo: no rules on direct liability of producers would be introduced at EU 

level. 

Option 2: A direct liability for producers would be introduced under the conditions described 

above.  
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The regulation of the direct liability of the producer constitutes a very far-reaching 

interference into the internal legal systems, and at the same time it is a massively complex 

issue. It remains unclear how such a liability scheme would be constructed at a European 

level, and therefore for the time being the Codification Commission opts for option 1 – 

leaving the issue of the producer’s direct liability unregulated, subject to further 

developments. 

 

 

Question M1: Should a horizontal instrument provide for a default content of a 

commercial guarantee?  

Option 1: Status quo: the horizontal instrument would contain no default rules.   

Option 2: Default rules for commercial guarantees would be introduced. 

 

 

The Codification Commission is in favour of establishing default contents of the guarantee 

(option 2). The Polish civil code contains such a regulation, which, as a result of the 

implementation of the 1999/44 Directive, no longer applies to consumer sales. In the view of 

the Commission, setting the default content of a guarantee that would apply in case the 

guarantor does not regulate the contents of the guarantee is beneficial for the consumer as 

there is no uncertainty concerning the content of the guarantee. At the same time, it 

constitutes an incentive for the guarantor to set the content if s/he does not want the default 

rules to apply.  

 

 

Question M2: Should a horizontal instrument regulate the transferability of the 

commercial guarantee?   

Option 1: Status quo: the possibility to transfer a commercial guarantee would not be 

regulated by Community rules.  

Option 2: A mandatory rule that the guarantee is automatically transferred to the subsequent 

buyers would be introduced.   

Option 3: The horizontal instrument would provide for the transferability as a default rule, i.e. 

a guarantor would be able to exclude or limit the possibility to transfer a commercial 

guarantee. 
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In principle, the Codification Commission opts for the automatic transfer of the guarantee 

(option 2). It should be an integral characteristic of the guarantee, to follow the goods it 

accompanies. However, in the view of the Commission, the restriction of the transferability to 

subsequent buyers only is undesirable, and every subsequent owner of the goods should be 

allowed to benefit from the guarantee; the legal basis of acquiring the goods should not be 

relevant.  

 

 

Question M3: Should the horizontal instrument regulate commercial guarantees limited 

to a specific part?  

Option 1: Status quo: the possibility to provide commercial guarantee limited to specific part 

would not be regulated by the horizontal instrument.  

Option 2: The horizontal instrument would only provide for an information obligation.  

Option 3: The horizontal instrument would include an information obligation and would 

provide that, by default, a guarantee covers the entire contract goods. 

 

 

The Codification Commission supports option 3, whereby, as a default rule, the guarantee 

should cover the entire goods, subject to information provided to the consumer that the cover 

of the guarantee is limited to certain parts only. Such a scheme answers the needs of the trade, 

where certain parts of the goods are guaranteed in a different manner. The important issue is 

to secure that the consumer is informed about the real coverage of the guarantee. 

 


