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1. General Legislative Approach 

 

The Belgian consumer organizations, member of the board of CRIOC1, welcome the Green Paper of the European 
Commission on the Review of the Consumer Acquis. 

 

Question A1: In your opinion, which is the best approach to the review of the consumer legislation? 

Option 2: A mixed approach combining the adoption of a framework instrument addressing horizontal issues that are of 
relevance for all consumer contracts with revisions of existing sectoral directives whenever necessary. 

The Belgian Consumer Organisations, member of the board of CRIOC are in favour of legislation based on minimum 
harmonisation. Belgium has a high level of consumer protection. However, the Belgian consumer organisations find it 
difficult to accept that a number of rights granted in the past would no longer be valid because they offer a more 
extensive consumer protection than what is prescribed by the consumer acquis. The fact that surveys and several 
studies show that it is not as much the differences between national consumer protection laws, but elements like 
distance, language and culture, quality and practical issues that discourage the consumers to do cross-border 
shopping, adds to this conviction. The Belgian consumer organisations find therefore that it should not be allowed to 
hinder the Member States in their efforts to increase the consumer confidence and to offer a sufficiently high level of 
consumer protection. In their opinion harmonisation cannot be synonym to decrease of the consumer protection nor 
can it serve as a pretext for a decline of rights. 

Moreover, it is difficult to be a defender of full harmonisation given the fact that legislative deeds are the result of an 
ever changing social context. 

If however the choice should fall on full harmonisation, the Belgian consumer organisations want the level to be 
sufficiently high and request that, in case of differences in legislation between Member States, the most protective rule 
from any member state would always be withheld in order to attain this high protection level. 

                                                                 
1 Algemeen Belgisch Vakverbond - A.B.V.V. // Fédération Générale du Travail de Belgique - F.G.T.B. ; Algemeen Christelijk 
Vakverbond - A.C.V. // Confédération des Syndicats Chrétiens de Belgique - C.S.C. ; Centre Coopératif de l'Education 
Permanente ; Algemene Centrale van Liberale Vakbonden van België - A.C.L.V.B. // Centrale Générale des Syndicats 
Libéraux de Belgique - C.G.S.L.B. ; Christelijke Mutualiteit Verbond - CM / Alliance Nationale des Mutualites Chretiennes 
- MC // Federatie der Belgische Coöperaties - Febecoop // Fédération Belge des Coopératives ; Femmes Prévoyantes 
Socialistes - F.P.S. ; Gezinsbond ; Kristelijke Arbeidersvrouwenbeweging - K.A.V. ; Kristelijke Werknemersbeweging - 
K.W.B. ; Ligue des Familles ; Nationaal Verbond van Socialistiche Mutualiteiten // Union Nationale des Mutualites 
Socialistes ; VIVA - Socialistische Vooruitziende Vrouwen ; Verbraucherschutzzentrale ; Verbruikersateljee ; Vie Féminine 
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See also advice C.C. 368 dated 7 September 2006 on a project of law concerning the adaptation of the law of 
14.7.1991 on the commercial practices and the information and protection of the consumer (transposition of the 
Directive on "Unfair Commercial Practices")  

 

 

 

 

2. Scope of a Horizontal Instrument 

 

Question A2: What should be the scope of a possible horizontal instrument? 

Option 1: It would apply to all consumer contracts whether they concern domestic or cross-border transactions. 

The Belgian consumer organisations, member of the board of CRIOC, are in favour of the largest possible field of 
application. 

 

 

 

 

3. Degree of Harmonisation 

 

Question A3: What should be the level of harmonisation of the revised directives/the new instrument? 

Revised Option 2: The revised legislation would be based on minimum harmonisation.. 

The Belgian Consumer Organisations ask for a legislation based on minimum harmonisation but are not in favour of a 
mutual recognition clause or the country of origin principle. Belgium has a high level of consumer protection and wants 
to continue its progressive attitude in that regard. (See question 1) 

The consumer organisations wish to point out that the country of origin principle could offer advantages for consumers 
as well as for businesses. E.g. a consumer may decide to take a better offer coming from a seller who is not Belgian 
knowing for instance that a Belgian seller will not be able to make a similar offer on the grounds of the Belgian 
legislation. On the other hand the possibility certainly exists that a Belgian consumer finds himself less protected by 
the legislation in another member state than by what the Belgian legislation stipulates for his case. 
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That is why the consumer organisations consider that the mutual recognition clause and the country of origin principle 
are only acceptable at one condition. It is pending the fact that an equally high level of legislative consumer protection 
exists in the other member state. This is rarely the case. If consumers should be confronted with different rules that 
apply to a sale of identical products of services in their own country in function of the question whether the supplier is 
foreign or not, this is not detrimental to them if and only if a minimum European protection level is respected that 
cannot be lower than the national protection level. 

(See also advice C.C. 335 dated 2 June 2005 concerning the proposal for a Directive on the Services on the Internal 
Market and its consequences.) 

 

 

 

 

4. Horizontal Issues 

4.1 DEFINITION OF "CONSUMER" AND "PROFESSIONAL" 

 

Question B1: How should the notions of consumer and professional be defined? 

Option 1: An alignment would be made of the existing definitions in the acquis, without changing their scope. 

Consumers would be defined as natural persons acting for purposes which are outside their trade, business or 
professions. 

Professionals would be defined as persons (legal or natural) acting for purposes relating to their trade, business and 
profession. 

The Belgian consumer organisations point out that for as long as they can remember the definition of consumer in 
Belgian law has always been : 'any natural person or corporate body who acquires or uses goods or services put on the 
market for non-professional purposes'.  

The Belgian consumer organisations think that the co-existence of different definitions for the notion of 'consumer' is 
not ideal. Nevertheless they underline that the corporate body cannot be lifted from the definition of 'consumer'. These 
representatives plead for a harmonisation that is conform with the higher protection level in Belgian law, where only 
the destination criterion must be considered to determine whether a person is seen as a consumer. The protection 
applies to every person or body who acts outside the framework of the corporate of professional activity, regardless of 
the question whether the entity is a natural person or a corporate body. When a merchant acquires a product solely for 
a non-professional purpose, he also is a consumer. The situation of a farmer (= a merchant according to Belgian law) 
who buys an apparatus for which he has no expertise is very comparable to that of a consumer who concludes a 
contract that has nothing to do with his or her professional occupation. 
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But a corporate body as well can presently and since several years be considered as a consumer by simply applying the 
destination criterion. 

Therefore, the consumer organisations find that it is not desirable to exclude corporate bodies. It is perfectly possible 
that a corporate body (e.g. non profit organisations under youth movements, local sport clubs or senior associations) 
finds itself in a similar unbalanced situation like a natural person with regard to a sales person or a service supplier. 
For these persons do not necessarily have the required expertise because the product they acquire is totally strange to 
their own activity. 

The protection of the statute of consumer should therefore also apply to corporate bodies that are not acting in the 
framework of their professional occupation, as is currently the case in Belgian law. 

The consumer organisations also plead for a protection for all the consumers, including the most vulnerable ones. They 
think it logical that not only the normally and reasonably informed consumer is protected, but that the protection also 
goes for the weaker and less informed consumers. 

See also advice C.C. 368 dated 7 September 2006 on a project of law concerning the adaptation of the law of 
14.7.1991 on the commercial practices and the information and protection of the consumer (transposition of the 
Directive on "Unfair commercial practices") 

The Belgian consumer organisations fear moreover that withholding the second option will create a situation in which 
the consumer would not be protected in dealings with merchants who conduct their business under the status of a 
secondary profession. This real risk is in their opinion absolutely unacceptable. 

 

 

4.2 CONSUMERS ACTING THROUGH AN INTERMEDIARY 

 

Question B2: Should contracts between private persons be considered as consumer contracts when one of the 
parties acts through a professional intermediary? 

Option 2: The notion of consumer contracts would include situations where one party acts through a professional 
intermediary. 

Yes, a consumer contract is defined as an agreement concluded between a consumer and a professional. The consumer 
organisations find it therefore logical that an agreement in which one party acts through a professional intermediary is 
also considered as a contract between a professional and a consumer, and does not become a contract between two 
consumers. Such a development of the notion of 'consumer contract' holds a better protection of the true consumer who 
does not call on a professional intermediary and his expertise. 

It also seems indispensable to the consumer organisations to give a clear definition of what a 'professional 
intermediary' is and to know whether the professions and regulated occupations are included as well. 
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4.3 THE CONCEPTS OF GOOD FAITH AND FAIR DEALING IN THE CONSUMER ACQUIS 

 

Question C: Should a horizontal instrument include an overarching duty for professionals to act in accordance 
with the principles of good faith and fair dealing? 

Option 3: A general clause would be added which would apply both to professionals and consumers. 

The Belgian consumer organisations are in favour of the basic principle that both judicial subjects (the consumer as 
well as the merchant) must fulfil their obligation(s) and that the contract between these parties is law. Such 
agreements must be carried out in good faith, taking into account the principles of fairness, the custom and the legal 
prescriptions.  

The introduction of this notion may however not increase the burden of proof with regard to the motives. 

 

 

4.4 THE SCOPE OF APPLICATION OF THE EU RULES ON UNFAIR TERMS 

 

4.4.1 Extension of the scope to individually negotiated terms 

Question D1: To what extent should the discipline of unfair contract terms also cover individually negotiated 
terms? 

Option 1: The scope of application of the Directive on Unfair Terms would be expanded to individually negotiated terms. 

Fair is fair and unfair is unfair, be it in a standard agreement or in individually negotiated terms. In an individually 
negotiated contract there can also always be a weaker party (e.g. elderly lady) that does not benefit from a condition 
that is considered unfair in a standard contract but not in a so-called individually negotiated contract. The consumer 
organisations battle for a judicial contractual equality that aims at the equivalence of the contractual position of both 
parties. 

More concretely the contents of an individually negotiated contract can still be out of balance because the underlying 
relation between the concerned parties is unbalanced, e.g. through unequal insight in the market or the unequal 
economic position of the parties. Also in that case, the consumer organisations find that the judge must be allowed to 
take knowledge of the conditions and to qualify them as unfair. It will however always be possible for him to take into 
account the fact that the contract was negotiated and thus to freely deduct from that element whether a condition is 
unfair or not and to examine whether the consumer has taken knowledge of this element. 

 

(See also advice COB 2 dated 19 September 1996 on the transposition of the directive 93/13/EEC dated 5 April 1993 
concerning the unfair conditions in consumer contracts) 
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The Belgian law also applies the concept of 'law abuse', which implies that the judge can milder any manifest 
unbalance between the rights and duties of the parties. Apart from that the Belgian law also has the concept of 
'prejudice' and 'qualified prejudice or abuse of circumstances' whereby the misuse of power by the seller must however 
be proved. 

 

 

4.5 LIST OF UNFAIR TERMS 

 

Question D2: What should be the status of any list of unfair contract terms to be included in a horizontal 
instrument? 

Option 4: A combination of options 2 and 3: some terms would be banned completely, while a rebuttable presumption 
of unfairness would apply to others. 

The Commission of Abusive Clauses, an important Belgian advisory organ that has evaluated the transposition of the 
Directive on Abusive Clauses into Belgian law in the framework of the advice below, found that the Belgian law contains 
a list of 21 clauses which are a priori considered unfair and are therefore forbidden (hence the name "black" list). So 
the judge is obliged to destroy a clause as soon as he establishes that it corresponds with a clause that is in the 
forbidden list, regardless of all the circumstances around it. 
 
On the other hand the directive stipulates that the unfair character of a contract clause is evaluated taking into 
account all those circumstances. Important elements in that context are: the nature of the goods or services subject to 
the contract, the circumstances in which the contract was concluded, the clauses in the contract and other contractual 
clauses that the given contract would be inferior to (article 4.1). 
Contrary to the list of clauses in the Belgian law on commercial practices, the list in the directive actually gives 
direction for the clauses that may - and not must - be marked as unfair. The contents of the European list are not 
identical to that in the Belgian law. The latter contains only 17 clauses and stipulates that some of these clauses are 
not unfair in certain circumstances (see part 2). 
 
The consumer organisations are delighted to learn that the European Community Council recognises the principle that it 
is the task of the Member States to see to it that no unfair clauses are included in contracts with consumers. This 
principle is unfortunately moderated in the text of the directive. 
To their opinion the argument that the Belgian Law on the Commercial Practices goes against the principles of the 
directive is incorrect. As the jurisdiction shows, the free interpretation by the judge is in no way limited. This is also 
confirmed by the working group "Furniture" of the Commission t of Abusive Clauses hat experienced how difficult it is to 
compare a clause with articles 31 and 32 of the Law on the Commercial Practices: a permanent interpretation and 
evaluation was required. 
In view of the legal security the judge must be able to decide on the basis of clear-cut legal criteria. The parties must 
also know clearly what the consequences of a clause may be. This is not guaranteed in the case of an indicative list. 
The consumer organisations wish above all that the current black list in the Belgian Law on the Commercial Practices 
be preserved and developed, because it contains clauses that the legislator himself marks as gravely unfair. The clear 
unbalance between the rights and duties of the involved parties does not even have to be proven because of its 
particular nature. 
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(See also advice COB 2 dated 19 September 1996 on the transposition of the Directive 93/13/EEC dated 5 April 1993 
concerning the unfair conditions in consumer contracts) 

 

 

4.6 SCOPE OF THE UNFAIRNESS TEST 

 

Question D3: Should the scope of the unfairness test of the directive on unfair terms be extended? 

Option 1: The unfairness test would be extended to cover the definition of the main subject matter of the contract and 
the adequacy of the price 

The fact that the consumer pays too high a price for a product or service is currently not sanctioned in the general 
Belgian law of 14 July 1991 on the information and the protection of the consumer (or Law on Commercial Practices). 
The consumer organisations want however that there is an equivalence of the performances. 

As an example they put forward the sales outside the establishment of the seller or hawking. There we find sales 
persons who charge very high prices that are very disadvantageous for certain buyers (e.g. persons with a handicap), 
who have need for these goods, but at a fair price. 

(See also advice 345 C.C. dated 30 November 2005 on the project of Royal Decree concerning the practice and the 
organisation of ambulant activities.) 

 

 

4.7 INFORMATION REQUIREMENTS 

 

Question E: What contractual effects should be given to the failure to comply with information requirements 
in the consumer acquis? 

Option 4: Combination of Option 1 and 2 

The consumer organisations also plead for the sanctioning of the forced sale, which concretely implies that the 
consumer can keep the good without paying for it or without returning it. 
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4.8 RIGHT OF WITHDRAWAL 

 

4.8.1 The cooling-off periods 

Question F1: Should the length of the cooling-off periods be harmonised across the consumer acquis? 

Option 1: There would be one cooling-off period for all cases when the consumer directives grant consumers a right to 
withdraw from the contract, e.g. 14 calendar days. 

The consumer organisations want one cooling-off period of 14 days at the least. 

 

4.8.2 The modalities of exercising the right of withdrawal 

Question F2: How should the right of withdrawal be exercised? 

Option 2: One uniform procedure for the notice of withdrawal across the consumer acquis would be established. 

The consumer organisations plead for the establishment of a uniform procedure that would eventually result in the 
simplification of the procedure of withdrawal for all the consumers. The modalities for the exercise of the right of 
withdrawal would consist in a simple sending - within a fortnight (the post date counting as proof) - of a postal letter or 
e-mail in the case of a contract concluded at a distance in which the consumer explicitly confirms the withdrawal to 
the seller. 

 

4.8.3 The contractual effects of withdrawal 

Question F3: Which costs should be imposed on consumers in the event of withdrawal? 

Option 1: The current regulatory options would be removed - consumers would then not face any costs whatsoever when 
exercising their right of cancellation. 

The consumer organisations indicate the very efficient sanctioning of the forced sale, which concretely comes down to 
the consumer being allowed to keep the product without any payment or without returning it and this without any costs 
whatsoever. 
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4.9 GENERAL CONTRACTUAL REMEDIES 

 

Question G1: Should the horizontal instrument provide for general contractual remedies available to 
consumers? 

Option 2: A set of general contractual remedies available to consumers in the case of a breach of any consumer 
contract would be provided. These remedies would include: the right of a consumer to terminate the contract, to ask for 
a reduction of the price and to withhold performance. 

The consumer organisations find that the access to the courts is very difficult for the consumer and in that context they 
plead for a class action and for the development of an Alternative Dispute Resolution (ADR) making it possible to have a 
rapid, efficient and low-cost settlement for all consumer disputes.  

(See: advice 308 C.C., Advice on the Communication of the Commission to the European Parliament and Council dated 
12 February 2003, entitled “A more coherent European contract law - Action plan”, 27 January 2004.) 

 

 

4.10 GENERAL RIGHT TO DAMAGES 

 

Question G2: Should the horizontal instrument grant consumers a general right to damages for breach of 
contract? 

Option 4: A general right to damages for consumers would be introduced and it would be provided that these damages 
should cover both the purely economic (material) damage and moral losses. 

The consumer organisations are in favour of the creation of this general right to damages but they insist that the 
establishment of this right be accompanied by the development of the ADR in order to allow the consumers to easily 
obtain this compensation. 
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5. Specific rules applicable to Consumer Sales 

 

5.1 TYPES OF CONTRACTS TO BE COVERED 

 

Question H1: Should the rules on consumer sales cover additional types of contracts under which goods are 
supplied or digital content services are provided to consumers? 

Option 4: Combination of Option 2 and 3 

The consumer organisations are in favour of the largest possible field of application. 

 

 

5.2. SECOND-HAND GOODS SOLD AT PUBLIC AUCTIONS 

 

Question H2: Should the rules on consumer sales apply to second-hand goods sold at public auctions? 

Option 2: No, they would be excluded from the scope of Community rules. 

Any other arrangement would be found very morbid by the consumer organisations as this could lead to serious 
problems with regard to the capacity of the bailiff. Should he then be considered as a sales person?  

Moreover the consumer organisations established a growing number of malpractices with some bailiffs. These involve 
debt collection methods (by sending warning notices) as well malpractices in the confiscation of goods.  

The complaints must be seen in the light of two evolutions: 

- Whereas bailiffs are mainly known for their traditional, legal competence to confiscate goods, more and more 
bailiffs perform debt collection actions without any judgemental decision to back-up this procedure. We then 
speak of an amicable collection of debt whereby certain bailiffs act like they were debt-recovery agencies. 

- The confiscation of a person's goods, which is part of the sole mission of the bailiffs, is experienced as more 
and more archaic. Many people find therefore that the confiscation procedure is such a humiliating affair 
that it should be avoided as much as possible. The consumer organisations are of the opinion that the 
current practice of confiscations that yield no gain whatsoever and whereby bailiffs are called in to collect a 
rather minor debt must be limited. To that is added the fact that a public sale generally yields little profit. 

A solution would be to put the risk of a useless confiscation procedure with the creditor. In that case the person who 
requests the confiscation remains in charge of the costs. Another option might be to give bailiffs the possibility to 
refuse a mission in such cases. 
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5.3 GENERAL OBLIGATIONS OF A SELLER – DELIVERY AND CONFORMITY OF GOODS 

 

Question I1: How should delivery be defined? 

Option 1: Delivery would mean that the consumer materially receives the goods (i.e. the goods are handed over to the 
consumer). 

The notion of 'delivery' is very important because it represents the starting point of e.g. the guarantee period of two 
years. 

In Belgian law 'delivery' is defined as 'the transfer of the sold good into the power and the possession of the buyer' 
(article 1604 Civil Code). So the delivery is the transfer of the property of the sold good. Delivery means: the material 
transfer of the good in the power of the other party.  

The facts of the delivery obligation do however imply that the seller commits himself to delivering a good that is 
conform to the sold good. He must see to it that the good is preserved until the delivery and possibly take charge of the 
costs of the delivery. 

 

 

5.4 THE PASSING OF RISK IN CONSUMER SALES 

 

Question I2: How should the passing of the risk in consumer sales be regulated? 

Option 1: The passing of the risk would be regulated at Community level and be linked to the moment of delivery. 

According to Belgian law the delivery is not an essential element in the buying contract, whereas the transfer of 
property is. So the transfer of property is apart from the delivery. Transfer of property and delivery may coincide, but 
they can also take place separately. 

So the moment in which the property transfer takes place can be different from the time of delivery. That is why 
problems may arise when a good that is sold becomes the property of the buyer, but then perishes through 'force 
majeure' before it could be delivered to the latter. According to the general rules on 'force majeure' the seller who finds 
himself in the impossibility to deliver the good should be liberated of that duty: in view of the correlation between the 
engagements in a mutual contract, it could be expected that the buyer be discharged of his duty to pay for the good as 
well. This rule does however not apply to contracts according to which a certain good must be given. 

According to article 1138 Civil Code the risk with individualised goods is passed on with the property. The loss that 
results from the destruction of the good after the sale but before the delivery thus is at the charge of the buyer, for he 
had turned into the owner. So it is his property that perished. Thus the buyer is held to fulfil his engagement and to pay 
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the price, even though he will never receive the good because it has been destroyed. This rule does however only go for 
individualised goods and parties can deviate from it on mutual agreement, but this does require a considerable 
expertise from the consumer, who is not always aware of this possibility. 

For this reason the consumer organisations think it is a good idea to link the passing of the risk to the delivery and not 
to the property transfer, as is the case in the current Belgian law.  

 

 

5.5 CONFORMITY OF GOODS 

 

5.5.2 Extension of time limits 

Question J1: Should the horizontal instrument extend the time limits applying to lack of conformity for the 
period during which remedies were performed? 

Option 2: Yes. The horizontal instrument would provide that the duration of the legal guarantee is extended for a period 
during which the consumer was not able to use the goods due to remedies being performed. 

Yes because this is already the case in Belgian law. 

 

5.5.3 Recurring defects 

Question J2: Should the guarantee be automatically extended in case of repair of the goods to cover recurring 
defects? 

Option 2: The duration of the legal guarantee would be extended for a period to be specified after the repair to cover the 
future re-emergence of the same defect. 

Yes, this is in conformity with the spirit of the law. 

 

 

5.5.4 Second-hand goods 

Question J3: Should specific rules exist for second hand-goods? 

Option 2: A horizontal instrument would contain specific rules for second hand goods: the seller and the consumer may 
agree on a shorter period of liability for defects in second hand goods (but not less than one year). 

Yes because this is already foreseen by the Belgian law. 
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5.6 BURDEN OF PROOF 

 

Question J4: Who should bear the burden to prove that the defects existed already at the time of delivery? 

Option 2: It would be up to the professional to prove that the defect did not exist at the time of delivery for the entire 
duration of the legal guarantee, as long as this would be compatible with the nature of the goods and the defects. 

It is very difficult for the consumer who is not a professional to prove this. Mostly the seller knows better that anyone 
what he is selling and he could in case of any non conformity address the manufacturer, who is held to guarantee that 
the product will normally hold for two years. 

 

 

5.7 REMEDIES 

 

5.7.2 The order in which remedies may be invoked 

Question K1: Should the consumer be free to choose any of the available remedies? 

Option 2: Consumers would be able to choose any of the available remedies from the start. However, termination of the 
contract would only be possible under specific conditions. 

Yes. The consumer organisations receive for instance certain complaints that can corroborate this. E.g.: a woman in a 
situation where the washing machine she bought already brook down after only one week. The seller offered to repair 
the washing machine, but the woman who wanted to buy a new machine with a refund of the total price did not find 
this a good solution. In such a case the consumer should have the option to obtain a brand new machine and hence the 
consumer in our example must have the possibility to choose for a replacement of the good. 
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5.8 NOTIFICATION OF THE LACK OF CONFORMITY 

 

Question K2: Should consumers have to notify the seller of the lack of conformity? 

Option 1: A duty to notify the seller of any defect would be introduced. 

The consumer organisations do not deny that the consumer as well is held to act in a responsible manner. 

 

 

5.9 DIRECT PRODUCERS’ LIABILITY FOR NON-CONFORMITY 

 

Question L: Should the horizontal instrument introduce direct liability of producers for non-conformity? 

Option 2: A direct liability for producers would be introduced under the conditions described above. 

The consumer organisations are in favour of the direct liability for producers, but underline that it should suffice if the 
consumer ONLY contacts the seller in case of non conformity of the delivery with the bought good. It is the seller who 
must resolve the problem further. Let's keep things simple for the consumer! 

 

 

5.10 CONSUMER GOODS GUARANTEES (COMMERCIAL GUARANTEES) 

 

5.10.1 Content of the commercial guarantee 

Question M1: Should a horizontal instrument provide for a default content of a commercial guarantee? 

Option 2: Default rules for commercial guarantees would be introduced. 

Yes, regarding the nature of the good and the duration of the various guarantees (the legal as well as the commercial 
ones). 

 

 

5.10.2 The transferability of the commercial guarantee 
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Question M2: Should a horizontal instrument regulate the transferability of the commercial guarantee? 

Option 2: A mandatory rule that the guarantee is automatically transferred to the subsequent buyers would be 
introduced. 

This corresponds with the intention of the guarantee law. The guarantee goes for the product, not for the buyer. 

 

5.10.3 Commercial guarantees for specific parts 

Question M3: Should the horizontal instrument regulate commercial guarantees limited to a specific part? 

Option 3: The horizontal instrument would include an information obligation and would provide that, by default, a 
guarantee covers the entire contract goods. 

Yes, the consumer organisations consider that it must be sufficiently clear that the guarantee law also covers the 
accessories. More transparency on this matter is most certainly one of their demands. They refer in this context to 
software for computers. A lot of sellers of mobile phones also say that the battery chargers have a guarantee period of 
only 6 months. The consumer organisations emphasize that the legal guarantee also covers all the parts and 
accessories. 
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6. Other issues 

 

Question N: Is/are there any other issue(s) or area(s) that requires to be explored further or addressed at EU 
level in the context of consumer protection? 

The consumer organisations repeat that they plead for a protection of all the consumers, including the most vulnerable 
groups. Not only the normally and reasonably well informed consumers need protection, but the weaker and less good 
informed consumers as well. The latter group certainly includes the minors of age. 

The consumer organisations plead for a European ban on publicity aimed at children under the age of 12. They fear that 
the criterion of the medium consumer, as withheld by the European directive on Unfair Commercial Practices, will not 
sufficiently meet this requirement. 

In this context the consumer organisations refer to a decree called 'Saint-Brice' that was passed by the highest Belgian 
judicial power, i.e. the Court of Cassation. This decree dates back to 12 October 2000 (Cass., 12 October 2000, case 
C990158F, St Brice/Belgian State) and stipulates that it is evident that the consumer who needs protection against 
unfair practices is 'the consumer who accepts without criticism everything that is cleverly presented to him and who is 
incapable of detecting the lures, exaggerations or misleading omissions in the publicity.'  

They point out that the directive nuances the notion of 'medium consumer' when the seller knowingly addresses such a 
group of consumers. Publicity aimed at children for instance is very recognisable as such. They repeat that they are in 
favour of a total ban on publicity aimed at children under the age of twelve.  

Furthermore they indicate the problem that there are certain commercial practices that are not aimed exclusively at a 
vulnerable group or that reach this group. 
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