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RESPONSE TO THE GREEN PAPER ON THE REVIEW OF THE CONSUMER ACQUIS 
Statement by the Finnish Consumer Ombudsman/Consumer Agency 
 
     The Commission has issued a Green Paper on 
the revision process of the Community Acquis on consumer protection. The 
review process has the aim of creating an actual internal market for 
consumers by striking a balance between a high standard of consumer 
protection and corporate competitiveness while also ensuring respect for 
the principle of subsidiarity.  
 
     According to the Green Paper, the principal 
problems of the status quo are especially evident in the lack of regulation 
associated with new goods that have emerged as a result of technological 
developments as well as in the incoherence of regulation. The incoherence 
is caused by the possibility of prescribing, on the national level, a 
higher standard of consumer protection than the minimum level required and 
the inconsistency of regulations contained in different directives as well 
as gaps in legislation. At present, a substantial number of consumers in 
the internal market lack confidence in overseas companies when shopping 
over the Internet.  
 
     The Green Paper deals with different 
alternatives for altering the status quo.  
 
     Minimum harmonisation and a mixed approach  
       
     In our view, the best alternative is to 
retain minimum harmonisation in combination with a mixed approach so that a 
broad-reaching framework regulation would be drafted with regard to 
consumer contracts while concurrently reviewing sectoral directives when 
necessary. The framework regulation must be of a sufficiently comprehensive 
nature and contain definitions of key notions as well as standardised 
withdrawal periods, etc. The framework regulation would be applied to all 
consumer contracts, irrespective of whether they pertain to cross-border 
transactions or ones occurring within a Member State. Detailed Community-
level contract law regulations should be avoided because reconciling 
regulations with national legislation can cause difficult legal problems.  
 
     Replacing existing minimum directives with 
broad-reaching full harmonisation in the field of consumer protection would 
represent a substantial change to the status quo. The Green Paper does not 
analyse sufficiently how this transition would affect consumer confidence 
and the functioning of the market. The danger is that the standard of 
consumer protection would fall in some Member States and that the 
revision's negative market effects would outweigh its positive impact. It 
is therefore not advisable to pursue full harmonisation before a thorough 
investigation into the effects of full harmonisation or other available 
measures has been carried out.  
 
     National regulations that are based on 
minimum directives do not constitute a barrier to cross-border trade. In 
Finland, the authorities provide advice on the content of legislation and 



possible intervention in collectively overseen activities that are 
considered illegal is oriented towards the future. This means that the 
primary aim is to prevent future breaches of legislation through 
negotiations.  
 
     From the perspective of consumers, minimum 
harmonisation as practiced at present works well. In Finland, the national 
standard of consumer protection in many respects exceeds the requirements 
of minimum directives. Full harmonisation could lead to a lowering of 
standards that would lower consumer confidence in the functionality of the 
market. Additionally, full harmonisation might prevent quick and flexible 
national legislative intervention in consumer protection shortcomings which 
affect only one or a few Member States; these may emerge in the market 
quite rapidly following the introduction of new goods. The ongoing 
negotiations on the revision of the Consumer Credit Directive demonstrate 
how difficult it can be to find a shared solution to problems. Neither can 
full harmonisation be justified with a need to amend the incoherence of 
legislation or fill gaps in it. These aims can be realised without 
resorting to full harmonisation through a framework regulation coupled with 
a re-evaluation of sectoral directives.  
 
     It is possible to increase consumer 
confidence from present levels by, inter alia, filling gaps in regulation, 
looking after the operation of free-of-charge dispute-resolving bodies in 
the Member States as well as by safeguarding effective and trustworthy 
collective consumer protection oversight activities. In addition, it should 
be noted that it is often appropriate to take a critical attitude towards, 
for example, web-based merchants. Problems in distance-selling are 
associated with the lack of secure payment methods as well as advance 
payments risks with regard to the delivery and possible non-conformity of 
products. Additionally, cross-border commerce is naturally hindered by 
language issues and consumers' desire to examine products tangibly, and not 
just through a picture. Increasing the volume of cross-border web-sales is 
not a sufficient reason for full harmonisation.  
 
     The country of origin principle and the 
principle of mutual recognition  
 
     Proposals to link the country of origin 
principle or the principle of mutual recognition to the contractual 
regulation of consumer protection are contrary to the aims of the review. 
Application of the abovementioned principles would lead to a situation 
where the legislation of the respective home country of the consumer and 
the business would apply in part. It would be difficult to ascertain the 
legal framework beforehand for both the consumer and the professional, in 
addition to which the parallel application of two legal systems would cause 
difficult juridical problems. The current main principle of Rome I, under 
which the legislation of the consumer's home country is applied if the good 
has been marketed in there, is clear and takes account of the fact that it 
is more difficult for an individual consumer to investigate the contents of 
legislation in other Member States than it is for professionals. Adoption 
of the country of origin principle would make cross-country commerce easier 
for professionals, but concurrently lead to deterioration in the status of 
consumers. Application of the principle of mutual recognition would cause a 
laborious clarification of which regulations should apply.  
 
     Scope of application of the Price Indication 
Directive 98/6/EC  
 
     According to the Green Paper, the revision 
process will also include the Price Indication Directive. The Green Paper 



does not, however, describe how this Directive would be revised. Widening 
the Price Indication Directive's scope of application to include also 
services offered to consumers is very important. Based on the existing 
minimum directive, the Finnish requirement to indicate selling prices in 
marketing also applies to services. The price indication requirement only 
applies to a service that is individualised in marketing. It is not 
necessary to include a comprehensive price list in advertisements; 
indicating the price of a specified service is sufficient. If the price of 
the service in question will change as a result of different factors, 
marketing shall indicate the price of an example of typical use.  
 
     Indicating the price of services, such as 
telephone subscriptions or insurance, in their marketing is very important 
to consumers. When quickly glancing at advertisements, consumers can form 
an impression of the price level of services which are of interest to them 
and afterwards find out more about the content of the service in question 
from different sources. If price information were not indicated, the 
everyday lives of consumers would become more difficult and the market less 
transparent. This might even lead to increased prices because it would be 
extremely difficult for consumers to form an impression of the price level 
of products available on the market.   
 
     Question B1. Defining the notions of consumer 
and professional 
 
     The definitions should be broadened so that 
persons who are primarily acting with intentions which are not business-
related would be considered consumers. Finnish legislation defines 
consumers as follows: "consumer is defined as a natural person who acquires 
consumer goods and services primarily for a use other than business or 
trade." This definition has worked well and unnecessary disputes concerning 
the matter have not arisen.  
 
     The definition of the notion of professional 
should also include mention of primary activity. Consumers should not be 
denied the protection they need because the professional doing the selling 
also practices other activities in addition to business or trade. 
 
 
     Question B2: Defining consumer contracts  
 
     Consumer protection should not apply to 
consumer-to-consumer contracts, even if one party makes use of a 
professional intermediary for the conclusion of the contract. Availing of 
the services of an intermediary does not usually mean that the level of 
expertise and skills of a consumer, as a party to a contract, could be 
equated to those of a professional. A professional's contractual liability 
for a defect in the object of the sale and its functioning is more 
extensive than that of a consumer because professionals are experts in 
their fields.   
 
     Question C: Professional duty to act in 
accordance with the principles of good faith and fair dealing 
 
 
     Would such a general clause mean that 
professionals are subject to additional duties compared to the status quo? 
The Finnish legal system takes into consideration the idea of protecting a 
contract party who acts in good faith. What would a positive duty to act in 
good faith mean? Misleading and untruthful marketing is already prohibited. 
Fraudulent actions are criminal. Fair dealing is a concept very much open 



to interpretation and would accordingly need to be defined. To what extent 
would the existing ban on unfair contract terms be included in the duty to 
act fairly?  
 
     Question D: Individually negotiated contract 
terms  
 
     The scope of application of the Directive on 
Unfair Terms in Consumer Contracts should be expanded to include 
individually negotiated terms. Also when individually negotiating contract 
terms, consumers are the weaker party with respect to their level of 
expertise and skill.  
 
     Question D2: Status of a list of unfair 
contract terms    
 
     Option 4, in which some terms are banned 
completely and a rebuttable presumption of unfairness applies to the 
others. The current indicative list does not act as sufficient proof of the 
unfairness of a term. In addition to the list, a general clause that 
prohibits other unfair terms is also needed.  
 
     Question E: Consequences of failing to comply 
with information requirements   
 
     Failure to comply with information 
requirements causes many problems. In practice, consumers are aggrieved 
when, for example, a product being sold on sale runs out immediately after 
the sale commences, unless marketing had indicated to consumers that it is 
possible the store will run out of the goods being sold on sale. A general 
"as long as goods last" proviso does not provide consumers with sufficient 
information on which to base an evaluation of their chances to obtain the 
good in question. In a situation resembling the above, consumers should 
have the right to obtain the product being sold on sale for the same price 
at a later date. Therefore, in addition to the consumer's right to rescind 
or withdraw from a contract, attention should also be paid to the 
consumer's right in certain circumstances to demand that a contract be 
concluded and fulfilled.     
 
     Question F1: Length of cooling-off periods  
 
     Cooling-off periods should be long enough to 
be of practical significance to consumers. In Finland, the cooling-off 
period is, as a rule, 14 days and this has been considered sufficient.  
 
     Question F2: Exercising the right of 
withdrawal    
 
     The situation should not be revised. Member 
States should be free to decide in which form the notice of withdrawal is 
delivered. From the point of view of the consumer, it is important that the 
method of withdrawal is not excessively formal and that also free-form 
notices of withdrawal are valid.   
 
     Question F3: Costs imposed on consumers in 
the event of a withdrawal  
 
     Exercising the right of withdrawal in 
distance selling should not result in any costs to the consumer. In 
Finland, consumers can exercise their right of withdrawal in door-to-door 
selling without incurring any expenses. In distance selling, consumers are 



not required to pay for the cost of returning the good if it can be 
delivered back to the seller via the normal postal route.  
 
     This system has functioned extremely well. 
Consumers can confidently order products from a distance seller because the 
goods can be returned free of charge if they do not match the impression 
conveyed in the sales catalogue. There is no need to quarrel about a 
possible defect in the product because consumers are always entitled to 
return the good free of charge. The possibility of returning the product 
free of charge also acts as an efficient obstacle to distance selling 
practiced with fraudulent intentions.  
 
     Question G1: General contractual remedies 
 
     It is necessary to provide for general 
contractual remedies that would be available to consumers irrespective of 
the make or type of good in question. This would fill gaps in legislation 
in a way that would benefit consumers also in practice. Professionals often 
claim that applicable legislation does not exit in cases where consumers 
demand compensation for a defective good or late delivery, especially when 
the newest electronic services are involved.  
 
     Question H1: Applying the rules on consumer 
sales to additional types of contracts under which goods are supplied or 
digital content services are provided to consumers 
                
     A need to fill gaps in legislation exists, 
especially with respect to new electronic and digital services. Applying 
the rules on consumer sales more widely is not necessarily a workable or 
the best solution. The legal protection of consumers can also be improved 
with the aid of general contractual framework regulation and general 
contractual remedies.  
 
     Question I1: Definition of delivery  
 
     Delivery should mean that the consumer take 
physical possession of the good, unless an alternative arrangement has been 
made at the consumer's specific request. The moment of delivery should not 
be defined as occurring prior to the moment of transfer because such a 
delivery would not be of any practical utility to consumers. Additionally, 
the status of consumers would weaken because they would not be able to 
invoke their rights in the event of a delayed delivery as often as they now 
can. There is no need to define delivery as occurring after the physical 
transfer of goods because, in distance selling, the status of consumers can 
be safeguarded through the right of withdrawal and, in other forms of 
selling, through providing for general contractual remedies with respect to 
defective consumer goods and delayed deliveries.  
 
     Question I2: The passing of risk in consumer 
sales     
 
     In business-to-consumer sales the risk should 
pass at the moment of delivery. Consumers do not have the same economic 
resources as professionals or the necessary skills to ensure the 
conservation of goods before they have been physically handed over.  
 
     Questions J1 and J2: Extending statutory 
guarantee periods for the period during which remedies were performed and 
extending the guarantee to cover recurring defects 
       
 



     The duration of liability for defects has has 
been defined in Finnish legislation as follows: " as to durability and 
otherwise, correspond to what a consumer ordinarily may expect in the 
purchase of such goods". This affords consumers better rights than the two-
year rule because the liability period for defects with respect to several 
durable goods exceeds two years according to case law. In our view, the 
best solution for consumers would be to retain our national model. However, 
if a common framework directive or some other regulation prescribes a 
maximum duration for liability for defects, the statutory liability period 
for defects must extend to cover the period in which remedies are performed 
or the consumer must be supplied with a replacement product for the period 
during which remedies are performed or some other compensation, such as a 
payment of money, must be made.  
 
     Question J4: Burden to prove that the defect 
existed at the time of delivery   
 
     During the first six months, it is up to the 
professional to prove that the defect did not exist at the time of 
delivery. This rule has worked well for consumers because it makes their 
legal standing clear, should a defect occur. The six-month rule also has a 
preventative effect because it makes it unprofitable to bring poor-quality 
products that have a very short useful life to the market.  
 
     Question K1: Remedies available to the 
consumer    
 
     Consumers should also be entitled to choose a 
price reduction instead of repairing the defect if the good in question 
cannot immediately be replaced with a faultless product. If the consumer 
selects to have the defect repaired, he or she should be supplied with 
either a corresponding good for use during the time in which the defect is 
fixed or be paid compensation for lost practical value more often than is 
currently the case. This would be of particular importance in relation to 
such necessary goods as telephone sets, for example. The existing grounds 
for termination of a contract need not be revised because this might have 
many unpredictable market effects which may be detrimental to consumers.  
 
     Question K2: Notifying the seller of a lack 
of conformity  
 
     A duty to notify the seller of any defect 
within a reasonable time after the consumer notices the defect or after he 
or she should have noticed the defect should be introduced. This rule has 
been in force in Finland for a long time and it has brought clarity to the 
resolution of situations in which defects are detected. It is in the 
consumers' interest to notify the seller of non-conformity as this makes it 
impossible for the seller to claim that the defect appeared after the 
notification was made. On the other hand, notification also makes it easier 
for professionals to prepare measures to remedy defective products.  
 
     Question L: Direct liability of producers for 
non-conformity    
 
     Direct liability of producers for non-
conformity should be introduced. This would strengthen the position of 
consumers also in situations where sellers do not take care of their 
statutory obligations or where the seller is, for example, bankrupt. If 
non-conformity is not attributable to the producer, the producer could 
demand compensation from its contracting party.  
 



     Question M2: Transferability of the 
commercial guarantee  
 
     It would be appropriate to introduce a 
provision under which guarantees are automatically transferred to the 
subsequent owner. A guarantee is associated with a specific product, 
irrespective of the buyer. The granting of a guarantee does not involve a 
process in which it is considered whether or not to grant a guarantee to an 
individual buyer. Therefore it is not appropriate to limit the 
transferability of guarantees to subsequent owners.  
 
 
 
 
     Deputy Consumer Ombusman  Anja Peltonen 
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