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Introduction 
 
The Citizens Advice Bureaux (CAB) network is the largest independent network 
of free advice centres in Europe, providing advice from over 3,200 outlets, 
including GPs’ surgeries, hospitals, community centres, county courts and 
magistrates courts, and mobile services both in rural areas and to serve 
particular dispersed groups. Citizens Advice also acted as the UK European 
Consumer Centre (ECC) providing advice and information helping consumers to 
resolve disputes within the European Union until April 2007. 
 
The service has two equal aims:  
 
• to ensure that individuals do not suffer through lack of knowledge of their 

rights and responsibilities or of the services available to them, or through an 
inability to express their needs effectively;  

 
• and equally, to exercise a responsible influence on the development of social 

policies and services, both locally and nationally. 
 
In 2005/6 the CAB service in England, Wales and Northern Ireland dealt with 5.2 
million new enquiries, of which a third were relevant to consumer protection 
issues. They included, 157,069 consumer enquiries across a range of goods and 
services, a further 1,436,780 concerning debts, 57,308 on utilities and 57,308 
about travel, transport or holiday issues. 
 
 
Recommendations 
 
Access to redress across the whole range of common purchases needs to be 
made more comprehensively available to EU consumers at the earliest 
opportunity. Citizens Advice strongly believes that the absence of general 
remedies for consumers at an EU level creates a significant deficit in consumer 
protection and must be addressed by the proposed new horizontal instrument. 
 
The proposed horizontal, principle based instrument should link up EU consumer 
protection.  It should combine common definitions and rules where this is 
sensible; fill gaps in consumer protection provision such as in the scope for 
redress; and use a set of annexes or similar direct links to detail additional sector 
specific rules where necessary, for example those detailed in existing consumer 
protection Directives that form part of the acquis review.  
 
Where consumer protection Directives are revised and updated, to supplement 
the horizontal instrument, they should use studies of how the law was transposed 
in Member States to incorporate the most successful consumer protection, as 
well as addressing gaps. 
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General comments 
 
The Green Paper provides the opportunity for achieving a more comprehensive 
level of consumer protection across the EU. We agree that there are areas that 
can be bought together under a horizontal instrument that will help achieve better 
regulation objectives.  This horizontal Directive needs to ensure EU consumers 
and business can be confident about a set of rights and obligations that provide 
for an acceptable standard of customer service and that fit together, in order to 
provide a joined up regime. It must also be able to: 

 
• work with and compliment the Unfair Commercial Practices Directive 

(UCPD); the EU Regulation on Consumer Protection Co-operation (CPC); 
and Rome 1 in respect of applicable law; as well as new Directives 
currently being updated, such as those for consumer credit and timeshare; 

• fill gaps in existing EU legislation in respect of redress for consumers; 
• take account of all products that form the subject of everyday business to 

consumer interaction, including goods, services and digital content;  
• take account of the whole consumer acquis rather than just the eight 

Directives in the Green Paper; and 
• be drafted in language and to a level that creates a broad and future proof 

regime.  
 
We agree that a horizontal Directive can do much to update legislation conceived 
over a period of some twenty years which, understandably, uses language and 
definitions that differ between Directives or are no longer appropriate, such as 
what is meant by a day, a consumer or a business.    
 
We believe, however, that there currently remains a need for some vertical 
Directives or specific appendices to the proposed horizontal instrument, to 
accommodate where certain rules or information provisions are essential but are 
only applicable to certain complex markets. This follows the lead from UCPD that 
applies with deference to vertical Directives and provides an umbrella or safety 
net function with clear objectives for those standards expected across the EU.   
 
Whilst the UCPD may well resolve many of the problems currently addressed by 
vertical Directives it is not yet tested.  It is vital to see how UCPD works first.  
And, in addition, any new horizontal Directive needs to reflect the concept of a 
duty to trade fairly within its wording, so as to build on and complement UCPD. 
 
A primary objective for the proposed horizontal directive will need to be the issue 
of individual consumer redress provision, so that consumers can expect not only 
that rogue practices are stopped for the future but that they can be properly 
compensated where traders have failed to observe the rules laid down in EU 
consumer protection legislation.   This goes beyond seeking common ground for 
cancellation rights.  Further, this right to redress will need to be in place if the 
concept of consumer group actions taken through consumer bodies, propose at 
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both EU and UK level, is to go ahead.  If there is no right to redress there would 
seem to be no right to joint action either. 
 
Our key delivery requirements for the potential updating of the consumer 
acquis are: 
• access to consumer redress for breaches in EU consumer protection law; 
• increased future-proofing, including allowing horizontal directives to test the 

need for vertical directives, before revising the existing consumer protection 
laws; 

• clear links between packaged elements of a purchase, for example provisions 
to ensure that one cancellation cancels all elements of a bundled purchase;  

• better compatibility between directives with respect to gaps and overlap; so 
they make sense together and the rules are easier for consumers, business 
and enforcers to follow.  For example, where Directives potentially interact 
each one could simply say that Directive applies unless the other named 
Directive(s) apply, as in the draft Consumer Credit Directive.  This would be 
preferable to trying to define scope in a way that allows rogues to think up 
how to avoid the rules; 

• greater clarity on how legislation works together so that inconsistencies are 
avoided and one set of rules can be applied to achieve consumer protection 
objectives, for example in timeshare where timeshare, doorstep or credit rules 
may apply;  

• recognition of the potential for greater levels of detriment in the case of 
vulnerable consumers; and 

• recognition that Member States have different local marketplaces; customs 
and practices and that seeking maximum harmonisation over up to 30 
countries will be VERY difficult and take too long.  This should ensure that 
essential and principle based rights are provided for across the EU but in a 
setting that allows for minimum harmonisation where this serves consumers’ 
best interests in relation to specific markets, which are developing at different 
rates in each State, such as in the field of credit. 

 
 
Response to specific questions 
 
1. General Legislative Approach 
 
Question A1: In your opinion, which is the best approach to the review of 
the consumer legislation? 
 
Option 1: A vertical approach consisting of the revision of the individual 
directives. 
 
Option 2: A mixed approach combining the adoption of a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts with 
revisions of existing sectoral directives whenever necessary. 
 
Option 3: Status quo: no revision. 
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Citizens Advice supports option 2.   
 
We are aware that some Directives in the consumer protection field have been 
overtaken by market developments, such as distance sales through mobile 
phones, where information requirements are not conducive to the new setting.  
Thus option three, to do nothing, would not seem to meet current consumer 
protection needs.   
 
In terms of minimum and maximum harmonisation, we understand that the 
Member States are currently expected to have only a time limited right to retain 
consumer protection requirements where these are reliant upon minimum 
harmonisation clauses in the existing Directives.  A six year limit, from the date 
for transposition of the UCPD, was placed on these minimum harmonisation 
requirements so that they are due to end in 2013. 
 
Our evidence indicates that some specific rules are currently still required in 
certain sectors, including those for specific information for example in timeshare 
and distance selling.  We are not convinced that the EU is ready for principle 
based rules alone at this stage.  We need first to establish how well the Unfair 
Commercial Practices Directive (UCPD) works in using broad scope 
requirements in practice before those sector specific Directives it works with can 
be considered redundant.  We are therefore concerned that UCPD is given a 
chance to work before each existing consumer protection Directive is revised, so 
that we gain knowledge about principle based legislation to illustrate the extent 
and scope of gaps.  These lessons will then inform the horizontal Directive 
proposed in the Green Paper. 
 
There are gaps in current provision where redress is not adequately catered for 
and there are some anomalies in current consumer protection Directives that 
stops them being comprehensive in scope.  In some purchases several 
Directives might apply, such as buying a timeshare and doing so off trade 
premises so that doorstep selling rules apply, whilst in other purchases there is 
no specific EU protection, such as in car hire. 
 
We believe that a level of consistency and better interaction between Directives 
can be achieved through a principles based horizontal Directive that can share 
definitions that have no relationship to a specific market, such as what 
constitutes a day, a consumer and a trader.  Also, we agree that some of the 
Directives in the acquis have a wider application across markets than others. The 
Unfair Terms in Consumer Contracts and Sale of Goods and Associated 
Guarantees (Consumer Sales Directive) requirements have the potential to work 
across the consumer and professional interface.  To achieve this it would be vital 
that the Consumer Sales Directive could be applied to services, to supply of 
goods and services and to transactions such as music downloads that currently 
have the potential to slip outside the legal regime as defined.  However, some 
specific rules are currently still necessary for certain markets that continue to 
cause consumer detriment and may need more prescriptive rules, such as 
timeshare or distance selling.  
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To achieve the mixed approach we suggest that those parts of the market or 
sector specific rules that are currently catered for in their own Directive and which 
are outside the proposed horizontal principle based Directive could be linked to 
the new Directive using annexes. 
 
2. Scope of a Horizontal Instrument 
 
Question A2: What should be the scope of a possible horizontal 
instrument? 
 
Option 1: It would apply to all consumer contracts whether they concern domestic 
or cross-border transactions. 
 
Option 2: It would apply to cross-border contracts only. 
 
Option 3: It would apply to distance contracts only whether they are concluded 
cross-border or domestically. 
 
Citizens Advice supports option 1. 
 
In terms of scope for a principles based horizontal Directive, the most important 
issues are the requirements for: 
• access to redress, so that all EU consumer protection law provides a route 

to redress where that law is breached, in addition to providing for cessation 
of the offending practice; and 

• the potential to address all business to consumer purchases, whether these 
are for goods, services or other products such as digital downloads or hired 
cars. 

In addition there is potential for principle based, cross-cutting matters to be better 
aligned and easier to use.  But access to redress across the whole range of 
common purchases needs to be addressed quickly and should, we believe, have 
been dealt with in the UCPD. 
 
We favour option 1.   Separating domestic and cross-border purchases or limiting 
a framework Directive to distance sales does not seem to us to follow the rational 
of the review, to simplify and align common issues across Directives. 
 
An objective of the review is to ensure that common issues and definitions are 
set so as to work well across different markets, to provide clarity for business and 
consumers; and also to facilitate consumer protection law objectives through 
common principles which can be more readily understood by consumers and by 
business.  A separation between those rights applicable in cross border 
transactions and those available to purchases made within a Member State or 
only to distance sales would not seem to meet the Commission’s objective for 
more user friendly consumer protection law.  
 
We think option 2 would cause further confusion for those European consumers 
who regularly buy cross border, perhaps due to their own geographical location. 



 

 6

It may also act against fair competition if a consumer in a Member State near a 
national border can access different better rights from those available to the 
consumers living in a trader’s home state, just because the purchase was made 
cross-border. Nor would it resolve the issue posed by business of needing to 
adhere to different rules when dealing with differently located consumers.  We 
fear that option 2 might also result in rogue businesses seeking to mislead 
consumers about where they are based, by using an address in each member 
state where they trade, in order to avoid a cross-border only law.  Further, we do 
not think that a purely cross-border focussed Directive fits with the objectives of 
the Services Directive, to allow businesses to set up and function easily in 
another Member State. 
 
It would also seem strange to set a framework Directive that only applied to 
distance contracts, as suggested in option 3.  Surely this would be a revised 
Distance Selling Directive. 
 
3. Degree of Harmonisation 
 
Question A3: What should be the level of harmonisation of the revised 
directives / the new instrument? 
 
Option 1: The revised legislation would be based on full harmonisation 
complemented on issues not fully harmonised with a mutual recognition clause. 
 
Option 2: The revised legislation would be based on minimum harmonisation 
combined with a mutual recognition clause or with the country of origin principle. 
 
Citizens Advice supports neither option.  Further account will need to be 
taken of the proposed ending of minimum harmonisation clauses in 2013, 
following the UCPD.. 
 
We believe that there is scope for some harmonisation between certain of the 
Directives that are currently within the scope of the review of the consumer 
acquis.  The objective of harmonisation should be to promote better 
understanding of the law by consumers and business through common 
definitions that can be applied across consumer protection.  However, we are not 
convinced that the benefits of harmonisation through principles necessarily 
applies to all aspects of these Directives and would be very concerned if the level 
of consumer protection failed to address known consumer detriment.    
 
The options as proposed would, we believe, be confusing for consumers and for 
business.  Further, we are not sure how these options might work in practice or 
how they take account of the ending of minimum harmonisation clauses in 2013, 
six years after the transposition of the UCPD. 
 
CAB frequently report that traders fail to deliver consumer rights and seek to 
convince consumers that their own trader policies define what is available, rather 
than the law.  We believe that better understanding of consumer rights will only 
come with better adherence to those rights from business. 
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Despite making several phone calls and sending three recorded delivery 
letters a retired CAB client from Wiltshire found the 28 day returns policy 
operated by a well known high street shop prevented her obtaining a 
refund for faulty goods. 
 
A disabled CAB client from West Yorkshire sought advice when she was 
refused a refund on a faulty mobility scooter on the ground that refunds 
were only possible within seven days of the initial purchase.  The scooter 
had failed within a month of purchase and despite two attempts to repair it 
the fault had recurred immediately. 

 
If a decision is made to seek full harmonisation across the EU for consumer 
protection Directives we would expect the Commission to look first at how 
existing Directives have been transposed and then to see which Member State 
has best achieved reductions in consumer detriment and achieved the best 
levels of business practice.  Revised Directives in this field should provide the 
best possible consumer protection, using all the best elements from each 
Member State’s transposition.  This would result in the high level of consumer 
protection the Commission seeks.  It has been shown to work where Member 
States have been able to learn from what has gone wrong for others, for example 
holiday clubs are included already in Timeshare law in Portugal.   
 
Further, we cannot see how the proposals at 4.5 of the consultation take account 
of the proposals for Rome 1, which appears to provide for the rules of the 
consumers’ home Member State to be available for transactions carried out cross 
border, such as distance selling. 
 
The option suggested at the eighth paragraph of 4.5, to reduce the problems of 
multiple sets of differing rules for business would act to shift the problem from 
business to consumers.  It allows Member States to have stricter or enhanced 
consumer protection under transposed Dirrecdtives but then let business rely on 
their home state’s lesser rules when they sell cross border.  Thus consumers 
would have to get used to all the Member States’ rules.   We agree this would fail 
to meet the Treaty requirement for a high common level of consumer protection.  
We also think that there would be very few consumers who might feel sufficiently 
competent to take a case against a trader in an environment where the court 
would be faced with comparing Member States’ laws and seeing which should be 
applied.  Better answers might, we suggest, be available through smoother 
provision of cross border small claims procedures. 
 
In terms of harmonising parts of the consumer acquis that might facilitate better 
interaction between the Directives we suggest the following: 
 
• redress provision generally as we believe that redress rights should be 

available whenever consumer protection legislation has been breaches; 
• linkage between enforcement and redress so that injunctive action provided 

for those harmed to be compensated; 
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• clarity as to which Directive takes precedence where several could be 
applied to that transaction; 

• common definitions where they are found in several Directives; and 
• better alignment for common rights such as in terms of cancellation rights 

the definition for a day and a common time for the cancellation clock to start 
ticking; common and less dated means for consumers to exercise 
cancellation rights, including the same method used for making the 
purchase; a common minimum cancellation period of 14 days so that there 
is a minimum certainty on cooling off periods but scope for longer time 
periods where these are relevant to the purchase type. 

 
4. Horizontal Issues 
 
We agree that a general principle of good faith and fair dealing would be a vital 
element of any horizontal Directive and strongly agree that there is a consumer 
protection deficit resulting from the current absence of general contractual and 
damages remedies.  This is an issue that needs prompt action if consumer 
confidence is to be achieved. 
 
Definition of ‘consumer’ and ‘professional’. 
 
In our response to the Commission’s consultation on Distance Selling in 2006, on 
the subject of that Directive’s definitions for ‘consumer’ and ‘supplier’ we made 
the following comment: 
 
We are not aware of problems that have arisen in relation to the definition of 
‘consumer’.  In terms of the definition for ‘suppliers’, we note that suppliers are 
defined as those acting in their commercial or professional capacity. It is not clear 
to us whether the definition would cover a situation where the sale is not of the 
type normally undertaken by that business, for example where cars that have 
been used by a sales force are sold but vehicles are not usually sold by that 
business.  We also note that the UCPD includes within the definition of ‘trader’, 
anyone acting in the name of or on behalf of a trader.  Adopting this wider 
definition would make it clear that in all cases where a consumer is likely to think 
they are dealing with that business they can expect the consumer protection 
available in Directive 97/7/EC.  There will also be no avoidance of these rules 
where, for example, a sales agent or other intermediary was used 
 
This we believe is relevant to the next two questions in this consultation.  Our 
view remains that linkage with the UCPD must be clear and that the issue of 
consumers’ expectation of whether or not they are transacting with a business 
must be of prime importance. 
 
Question B1: How should the notions of consumer and professional be 
defined? 
 
Option 1: An alignment would be made of the existing definitions in the acquis, 
without changing their scope. Consumers would be defined as natural persons 
acting for purposes which are outside their trade, business or professions. 
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Professionals would be defined as persons (legal or natural) acting for purposes 
relating to their trade, business and profession. 
 
Option 2: The notions of consumer and professional would be widened to include 
natural persons acting for purposes falling primarily outside (consumer) or 
primarily within (professional) their trade, business and profession. 
 
Citizens Advice suggests options also take account of the definitions 
recently agreed between then Member States for the UCPD.  
 
We agree that there is merit in clearly defining what is meant by a consumer and 
what is meant by a business (or professional) across EU consumer protection 
legislation.  It will be particularly important that this is tested against a wide range 
of markets covered by EU Directives and works with the UCPD since UCPD will 
cover issues not previously covered by specific Directives. 
 
We are not convinced, however, that either of the above options tackles the 
problems that arise for small businesses whose capacity to make a legal 
challenge is no greater than that of a consumer or where purchases are made for 
use in both consumer and business scenarios, such as the example of the doctor 
using his car to visit patients, at 4.1 of the consultation. 
 
Option 1 appears to define on the basis of whether the purchase is bought for 
business or private use.  Option 2 appears to define on the basis of whether the 
major usage of the purchase relates to business or private use and it may be 
difficult to assess what constitutes ‘primarily’.  Neither option would provide a 
simple answer where, for example, a computer is bought and used at home both 
for recreational/ private family purposes such as a child’s homework but also for 
keeping the accounts for a small business where all or most of the office work is 
done at the owner’s home.  The Internet might be accessed for both roles.  In the 
UK this would not be uncommon but there may be no greater skill used in this 
purchase than in a purely consumer purchase and the balance of power between 
buyer and seller would be no greater than that of a consumer.  We would like to 
see the strength of bargaining power considered in the definitions since the 
objective is to provide legal protection for the weaker party.  This is an element 
used in UK financial services rules (regulated by the Financial Services Authority) 
through levels of turnover and results in small businesses being able to access 
Alternative Dispute Resolution (ADR) mechanisms open to consumers. 
 
Consumers acting through an intermediary 
 
Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
 
Option 1: Status quo: consumer protection would not apply to consumer-to 
consumer contracts where one party makes use of a professional intermediary 
for the conclusion of the contract. 
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Option 2: The notion of consumer contracts would include situations where one 
party acts through a professional intermediary. 
 
Citizens Advice supports option 1 
 
The most important element in considering the legal effect of a consumer using a 
business intermediary when transacting with another consumer would seem to 
us to be that the parties understand clearly whether this is a consumer to 
consumer or a business to consumer purchase.  We agree that a business 
should have consumer protection obligations and that these should not be 
shared by consumers who sell as a consumer, for example using an internet 
platform such as EBay.  We also expect that professionals used by consumers 
when they sell should be expected to trade fairly and that the consumer 
employing them should have contractual rights.  We do not see justification in the 
consultation that a consumer using an intermediary should necessarily take on 
the obligations of a trader and in the absence of this support retention of the 
status quo in option 1.   
 
Use of a professional intermediary is not the same in all circumstances and has 
been tackled with reference to these circumstances in the UK. Both the parties’ 
understanding of whether they have consumer protection rights and their 
understanding of the nature of intermediary usage are important.  In the 
consultation’s example of a car sold at a garage a consumer buying the car is 
likely to think the trader is the seller because the setting is a business premise.  
Whilst we do not have CAB examples of such sales we suspect that a garage 
wanting to avoid their legal obligations might tell a consumer a car was being 
sold privately.  To help combat this avoidance of consumer protection, in the UK 
there is a requirement that small advertisements in a newspaper for sales such 
as a car must have a letter T in brackets at the end of the text to show this is a 
trader.  Number 22 in the annex of practises that are always unfair in the UCPD 
also addresses this.  Intermediaries are commonly used in the UK for house 
sales, where an estate agent acts for the private seller.  In this case the agent is 
legally obliged to ensure that their description of property being sold is correct 
and that any consumers’ deposits paid towards the purchase are safe and 
accounted for.  The estate agent’s role attracts these legal requirements rather 
than the relationship between buyer and seller.  CAB do see cases where 
consumers use a resale agency when they seek to sell a timeshares.  Commonly 
these cases come to CAB where the resale agency has sought out the consumer 
who owns the timeshare rights and offers to sell to non existent waiting 
customers.  A fee is demanded from the seller and our cases tend to be scams, 
for example: 
 

A CAB client from Hertfordshire had bought a timeshare in Portugal in 
1997 for £4000 and had only used it twice. He was telephoned by a 
company who claimed they could resell it for £5,295 and persuaded to 
give them €850 as an upfront fee.  The adviser discovered the telesales 
was a scam.  
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CAB clients in Gloucestershire paid £5,000 to a marketing company based 
in Spain who claimed they could sell the couple’s two timeshares.  They 
were then contacted by another company who offered to help them get the 
£5,000 back for a further fee of £1,200.  The couple told the bureau the 
£6,200 they have lost represents almost all their savings. 

 
Hopefully these cases can be addressed using the UCPD and consumer 
Protection Co-operation Regulation in the future or resale agents will be included 
in timeshare legislation. 
 
The concept of goof faith and fair dealing in the Consumer Acquis 
 
Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing? 
 
Option 1: The horizontal instrument would provide that under EU consumer 
contract law professionals are expected to act in good faith. 
 
Option 2: The status quo would be maintained: There would be no general 
clause. 
 
Option 3: A general clause would be added which would apply both to 
professionals and consumers. 
 
Citizens Advice supports option 1 
 
Citizens Advice supports the extension of the expectation that professionals have 
a duty to act in good faith so that it would apply to contract law across the EU. 
We favour option 1 and think this will greatly assist in ensuring that the proposed 
new horizontal Directive fits and works well with the UCPD. Under the UCPD the 
general duty not to trade unfairly in article 5 prohibits unfair commercial practices 
and, we believe, goes beyond marketing.  Whilst the scope of this Directive 
(article 3.2) is without prejudice to contract law UCPD does apply to business to 
consumer contracts as do several of the Annex 1 prohibited practices referred to 
in Article 5.5.  A provision as a principle of the proposed new horizontal Directive 
could ensure at there are no gaps in business to consumer transactions where 
the reasonable expectation for fairness does not apply.  We agree with the 
consultation that a safety net providing for the basis of what should be expected 
could be very useful as guidance for interpreting more specific provisions across 
EU court systems.  Consumers could then expect this as a minimum.  We can 
see it may be a useful tool in looking at the damages aspect of redress.  
 
Option 2 for a status quo without a general clause does not seem to take on 
board the debates that preceded the UCPD on the need for a safety net within 
horizontal EU Directives, to assist their future-proofing. 
 
Option 3 is a new concept that assumes a level of knowledge and expertise from 
consumers in their negotiations with business that they may not have and that it 
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is not reasonable to expect.  We are nervous of the suggestion in option 3 above 
for a duty on consumers who are spending rather than making money when they 
transact with a business.  A duty placed on business (professionals) will, we 
believe, determine consumer rights without the need for a consumer duty. 
 
The scope of application of the EU rules on unfair terms 
 
Question D1: To what extent should the discipline of unfair contract terms 
also cover individually negotiated terms? 
 
Option 1: The scope of application of the Directive on Unfair Terms would be 
expanded to individually negotiated terms. 
 
Option 2: Only the list of terms annexed to the Directive would be made 
applicable to individually negotiated terms. 
 
Option 3: Status quo – Community rules would continue to apply exclusively to 
non-negotiated or pre-formulated terms. 
 
Citizens Advice supports option 1 
 
CAB frequently report the use of unfair terms in consumer contracts, across a 
wide range of transactions and our evidence report on timeshare and timeshare-
like agreements1 called for more enforcement in respect of unfair terms in 
consumer contracts.  Evidence of unfair terms that have been individually 
negotiated with our clients is not common but we support the proposal at option 1 
to expand scope of this consumer protection so that individually negotiated terms 
are included.  We agree that the actual ability of individual consumers to 
influence the terms of a contract, at 4.4.1 in the consultation, should be central to 
this reformulation.  Article 4 of Directive 03/13/EEC refers to assessing 
unfairness of contract terms with reference to all the circumstances attending the 
conclusion of the contract, so that this concept does not seem foreign to the 
existing legislation.  We also agree that should the principle of good faith 
discussed at 4.3 of the consultation be adopted, this would be useful in 
assessing the unfairness of negotiated terms. 
 
Option 2, to limit protection on individually negotiated terms to those currently in 
the annex of the Directive would seem to act to limit the protection available 
unnecessarily, particularly since the list is drafted as a grey list, for guidance, and 
in broad terms. 
 
To adopt option 3 and continue to limit application of the challenges available for 
unfair terms seems to us to go against the concept of a new principles based 
horizontal Directive if the objective is to encompass the Unfair Terms in 
Consumer Contracts Directive within this new Directive. 
 

                                            
1 Paradise Lost –CAB clients’ experience of timeshare and holiday clubs November 2003 
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List of unfair terms 
 
Question D2: What should be the status of any list of unfair contract terms 
to be included in a horizontal instrument? 
 
Option 1: Status quo: To maintain the current indicative list. 
 
Option 2: A rebutable presumption of unfairness (grey list) would be established 
for some contractual terms. This option would combine guidance with flexibility 
as to the assessment of fairness. 
 
Option 3: A list of terms – presumably much shorter than the existing list – which 
are considered to be unfair in all circumstances (black list) would be established. 
 
Option 4: A combination of options 2 and 3: some terms would be banned 
completely, while a rebutable presumption of unfairness would apply to the 
others. 
 
Citizens Advice supports option 4 
 
A list of terms considered to be unfair is, we believe, a useful tool for enforcers, 
for business and for consumers and their advisers but the list needs either to be 
expressed in wide terms that reflect the effect of the unfair terms or be very 
readily updated to reflect new trends.  As far as we are aware the current grey list 
has worked well.  Option 2, a grey list, provides flexibility and could allow for the 
assessment of fairness to take account of the relative power of the parties and 
the circumstances surrounding the making of the contract discussed in our 
response to question D1 above.  However, there may be merit in an additional 
list of terms that will always be unfair so that the list can be used to tackle 
common unfair terms without the need to argue the case in enforcement 
proceedings.  But such a list would need to be carefully drawn up, with enough 
width to capture alternative terms that have the same effect for consumers, and 
be readily added to in order to allow for continued relevance. We favour option 4 
as providing the potential to achieve this. 
 
We are concerned that option 3 above should not be adopted as it both appears 
to reduce the scope of the current list relating to unfair terms and fails to 
incorporate regular revision. 
 
We hope that, in the development of a horizontal Directive that incorporates 
unfair terms legislation, the Commission will carefully monitor both the success of 
annex 1 in the UCPD and cases bought under the UCPD.  This should help in 
assessing the value, and any shortcomings, of a so called black list.   
 
Scope of unfairness test 
 
Question D3: Should the scope of the unfairness test of the directive on 
unfair terms be extended? 
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Option 1: The unfairness test would be extended to cover the definition of the 
main subject matter of the contract and the adequacy of the price 
 
Option 2: Status quo - the test of unfairness would be kept in its present form. 
 
Citizens Advice supports option 1 
 
We are not sure that it is always clear which terms in a contract can be included 
in the definition of ‘main subject matter’ for a contract.  For example in a tenancy 
agreement would the main subject be the property alone or could this include the 
property and all its contents, so that terms about loss of the whole deposit for 
damage to a small item of the content could be outside the challenge for 
unfairness.  In the UK some work has been published by the Law Commission 
which identifies the importance of what are termed ‘fundamental’ terms in 
tenancy agreements2 and it will be important for consumer and business seeking 
to use the UTCC rules that the definitions fit together. 
 
In terms of price we are aware that consumers can often be charged a very high 
price for a service because it is needed quickly and/or in circumstances where 
there is no choice.  Whilst an emergency service might well involve unsociable 
trading hours and thus be expected to be more expensive it should be possible to 
challenge whether this is reasonable.  In the UK this is currently an available 
challenge under the Supply of Goods and Services Act where consumers can 
expect a service to be charged for at a reasonable price. 
 
Debt cases form a major part of the work of most CABx.  These cases can be 
exacerbated where there is an imbalance between the parties in terms of 
changes to price.  For example, a creditor might have the right to increase 
interest rates and typically this happens in mortgage lending when bank rates 
increase.  This also happens for fuel price increases.  We find that whilst lenders 
and utility suppliers often act quickly to increase prices they can be very slow to 
reduce prices when cost to them decrease, such as a drop in bank rates or 
wholesale fuel prices.  We see therefore, some relevance in widening the scope 
of the unfairness test so that a challenge can be raised in such cases.  We favour 
option 1 and would expect this might take account of all the surrounding 
circumstances and the relative bargaining strength of the parties, as discussed in 
D1 above. 
 
Information requirements 
 
Question E: What contractual effects should be given to the failure to 
comply with information requirements in the consumer acquis? 
 
Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months. 
 
Option 2: There would be different remedies for breaching different groups of 

                                            
2 Renting Homes – The Final Report Volume 2 Draft Bill. Law Commission 297 May 2006 
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information obligations: some breaches at the pre-contractual and contractual 
level would give rise to remedies (e.g. incorrect information on the price of a 
product could entitle the consumer to avoid the contract), whilst other failures to 
inform would be treated differently (e.g. through an extension of the cooling-off 
period or with no contractual sanction at all). 
 
Option 3: Status quo: The contractual effects of failure to provide information 
would continue to be regulated differently for different types of contract. 
 
Citizens Advice supports an alternative to these options.  We advocate a 
direct link between failure to provide required information and a right for 
consumers to challenge the legal validity of the contract. 
 
Provision of information is recognised under the UCPD as being key to 
consumers’ ability to make an informed contractual decision and Article 7.5 
specifies information requirement under other pieces of Community law are 
regarded as material.  The objective of clarity might therefore be served if the 
proposed new horizontal Directive includes a reference to Article 7 of the UCPD 
on misleading omissions, so that the two Directives can be seen to work 
together.    
 
We do not think that option 1 would work and suggest something different from 
options 2 and 3.   
 
We can see the rationale for linking the failure to provide information consumers 
need with rights that are triggered when that crucial information is not provided or 
is hidden, such as the extension of cancellation rights.  However, it is our 
experience that when consumers do not receive the required information they are 
not likely to realise that this has happened.  Further, without the information they 
may fail to seek advice before the cancellation period ends, even where it has 
been extended.  We suggest that a failure to provide required information should 
link directly to the right to challenge the legal validity of the contract being made.  
The onus to prove that information has been given should rest with the trader 
and we believe that this would encourage best practice in provision of clear 
paperwork and records.   
 
A further problem in relation to information in text form is whether it is legible, 
comprehendible and presented in a manner where it is not hidden in the small 
print.  Matters considered in the tests of the Unfair Terms in Consumer Contracts 
Directive.  To ensure that information is valuable as well as being required to be 
delivered, and in order to comply with current and future disability discrimination, 
required written information should be available in a minimum print size, in plain 
language and separated from the small print of a contract in a way that draws 
consumers’ attention.  In the UK, under consumer credit legislation for example, 
the requirement has been for statutorily required information to be presented 
together as a whole and in some circumstances in a separate box or using 
specific wording. 
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Right of withdrawal 
 
Easily accessed redress is a vital tool for consumers to combat unfair trading 
practices.  The circumstances where these rights are made available help 
redress what would otherwise be an imbalance between the parties for example 
to tackle pressure selling in doorstep and timeshare sales and in distance selling 
in order to allow the product to be examined.   CAB evidence is that consumers 
frequently seek advice about their cancellation right, indicating both the wish to 
cancel and a lack of knowledge as to which rights apply in which circumstances.  
In preparation for a report on cancellation rights3  we analysed 9,156 enquiries 
about particular goods and services made to 73 CAB in England and Wales 
between 1 April and 30 June 2005.  1,147 related to cancellation rights. 
 
Our key recommendations in relation to cancellation rights are first that 
they be retained and second for greater consistency, including: 
• a minimum 14 day cancellation period with consistence as to what 

constitutes a day; 
• a common time for the cancellation clock to start ticking; and 
• a variety of methods for consumers to exercise their cancellation rights that 

includes the method used to make the purchase and where sending the 
cancellation always acts as the point of cancellation. 

 
We agree that the horizontal instrument could provide for common time frames 
for all types of contract for which a right of withdrawal exists and that this would 
increase legal certainty.  This should also be considered for consumer protection 
Directives outside the current acquis consultation.  We also agree with the 
Commission that days should be calendar days in all cases, for the reasons 
detailed at 4.8.1. 
 
Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis? 
 
Option 1: There would be one cooling-off period for all cases when the consumer 
directives grant consumers a right to withdraw from the contract, e.g. 14 calendar 
days. 
 
Option 2: Two categories of directives would be identified and to each of them a 
specific cooling-off period would be attached (e.g. 10 calendar days for door-to 
door and distance contracts as opposed to 14 calendar days for timeshare). 
 
Option 3: Status quo: cooling-off periods would not be harmonised in the 
consumer acquis; they would be regulated in the sectoral legislation. 
 
Citizens Advice supports an alternative option.  We recommend a 14 day 
minimum with provision for additional days as relevant to particular 
markets. 
                                            
3 Can you cancel it?  CAB/ECC clients’ experience of cancellation rights in consumer contracts. 
Citizens Advice, December 2005 
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We are not happy to support any of the three options as written and suggest 
below an alternative. 
 
We believe that a minimum of 14 days should always be available for 
cancellation, to provide some certainty and better consumer rights recognition, 
but that this will not always be sufficient.  For example, in the case of timeshare-
like agreements consumers will often purchase whilst on holiday and will then 
need to access advice on their return home.  Many consumers are now taking 
holidays that last longer than 14 days.   
 
It should also be remembered that existing cancellation rights of seven working 
days will always include four weekend days and in some cases two or three bank 
holiday days too.   
 
Further,14 days will not always be sufficient and to allow for even wider 
harmonisation potential in the future account also needs to be taken of Directives 
outside the acquis, such as those in the financial market place.  These include 
insurance where 30 days are allowed in life policies. 
 
The modalities of exercising the right of withdrawal 
 
Question F2: How should the right of withdrawal be exercised? 
 
Option 1: Status quo: Member States would be free to determine the form of the 
notice of withdrawal. 
 
Option 2: One uniform procedure for the notice of withdrawal across the 
consumer acquis would be established. 
 
Option 3: All formal requirements for the notification of withdrawal would be 
excluded. A consumer would then be able to withdraw from the contract by any 
means (including by returning the goods). 
 
Citizens Advice supports a variation of option 3. 
 
Option 3 comes nearest to what Citizens Advice believes would improve 
consumer protection across withdrawal rights.  Option 1 would not ease the 
problems for consumers and business trading cross-border.  If option 2 were 
adopted we would want to see, as a minimum, a set form consumers would 
receive in all purchases where withdrawal is available, to help increase familiarity 
for consumers with how and when cancellation is available.  Such a form would 
need to be: 
• clearly titled an the cancellation form; 
• use a format detailed in the legislation; 
• include information as to the right to cancel;  
• detail any costs incurred in returning the item; and 
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• include the date when the right to cancel ends, allowing in all cases for the 
form to be received. 

In the UK cancellation rights are also available where credit is sold face-to-face 
and off trade premises.  A form explaining these rights must be provided and can 
be used to cancel.  There is no formal requirement for consumers to evidence 
that this form was sent and no part of the form is retained by the consumer. 
 
We agree that there is scope for a more uniform approach to the way that 
cancellation rights are exercised by consumers.  This should be designed with 
the objective of what consumers are likely to expect, as well as acting to increase 
consumer confidence.  For example, where a purchase was made using the 
internet or the phone then it should always be possible to exercise cancellation 
rights using the same medium.  Whilst some businesses have offered a range of 
mediums for cancellation the issue has generally been the need for evidence of 
having exercised cancellation rights, so that a written or other durable form has 
been seen as necessary.  Citizens Advice sees no reason why if a phone call or 
text is good enough to evidence the purchase it should be a problem for 
exercising cancellation rights.  
 
The contractual effects of withdrawal 
 
Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 
 
Option 1: The current regulatory options would be removed - consumers would 
then not face any costs whatsoever when exercising their right of cancellation. 
 
Option 2: The existing options would be generalised: consumers would then face 
the same costs when exercising the right to withdrawal irrespective of the type of 
contract. 
 
Option 3: Status quo: The current regulatory options would be maintained. 
 
Citizens Advice supports option 2 
 
Option 2 provides for the uniform approach that the proposed new horizontal 
Directive seeks to put in place.  In all cases withdrawal rights must remove any 
further contractual obligation so it would be vital that the Directive’s wording 
made this a certainty.  We strongly agree that all withdrawal rights should also be 
accompanied by an obligation for consumers’ money to be returned within a set 
period.  The 30 day period currently detailed in the Distance Selling Directive 
provided a suitable model.  Further, where there is a failure to return money 
within that 30 days, the consumer should have an immediate right of action and 
the failure should attract enforcement action.  In this way any business failing to 
return money could be challenged quickly to avoid further consumer detriment 
and consumers would only need to illustrate the breach of the time rule to 
succeed in a claim against the trader.  In addition, it will always be important that 
consumers are made aware of any obligations as to the cost of returning a 
product on cancellation.  We suggest that the ease of cancellation available 



 

 19

through a particular business might act as an incentive for consumers to chose to 
deal with that business. 
 
Whilst option 1 follows the important principle that cancellation rights are 
designed to return the consumer to their position prior to making the purchase, in 
reality the costs would be added to the purchase price.  This would mean that all 
consumers would pay for the rights only some consumers use.  Where products 
are expensive to deliver these added costs might be significant and thus reduce 
competition between distance and face-to-face contracts.   
 
General contractual remedies 
 
Citizens Advice strongly believes that the absence of general remedies for 
consumers at an EU level does create a significant deficit in consumer protection 
and must be addressed by the proposed new horizontal Directive.  We believe 
that this should have been addressed as a requirement in the UCPD and not left 
as an option within chapter 4.  We see no justification in businesses whose 
practices are unfair being able to avoid compensation consumers who have 
suffered detriment for that loss. 
 
Question G1: Should the horizontal instrument provide for general 
contractual remedies available to consumers? 
 
Option 1: Status quo: the existing law provides for remedies limited to the 
particular types of contracts (i.e. sales). The general contractual remedies would 
be regulated by national law. 
 
Option 2: A set of general contractual remedies available to consumers in the 
case of a breach of any consumer contract would be provided.  These remedies 
would include: the right of a consumer to terminate the contract, to ask for a 
reduction of the price and to withhold performance. 
 
The existing Sales Directive is too narrow.  Consumers buying goods, goods and 
services, services, hire and other less tangible products such as licence rights to 
download music or access firewalls to protect computers need redress for 
contractual failures too. 
 
Option 1 fails to take account of the objective of a horizontal instrument to create 
a standard set of rights consumers can always rely on and which can then 
become more familiar.  
 
Citizens Advice supports option 2 
 
We agree that the ability to withhold performance is likely to be a better tool than 
a requirement to pay in full and then reclaim monies because something is faulty 
or wrong. 
 
We support option 2 but with the additional remedy of recision for breach of 
contract, so that consumers can claim their money back when their purchase is 
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not of satisfactory quality or as it was described. To ensure a reasonable balance 
between the parties in a business-to-consumer contract it is essential that the 
party who is in breach of contract has legal obligations that properly reflect the 
losses of the victim of that breach.  But there are two elements to this provision in 
a cross-border context.  In addition to the rights to redress, there must be access 
to that redress.  It will be important, for example, that EU small claims procedures 
are developed so as to provide more confidence to consumers that the rights 
they have can be enforced. 
 
General right to damages 
 
Citizens Advice believes that the remedies available through the Sales Directive 
are too narrow.  There needs to be free choices for consumers as to which option 
to take to resolve a contractual breach, so that there is no question that a repair 
should rank ahead of a refund for example.  And, in addition, the full value of the 
losses suffered must be accessible if a fair balance is to be achieved between 
the parties.  The objective should be that a party whose contract is breached 
should be able to achieve a remedy that puts them in the position they would be 
in if that breach had not occurred or the financial equivalent.  Crucial to achieving 
this is, we believe, a relationship between age, usage and price in the 
circumstances of the breach.  So, for example, where a washing machine works 
for nine months and then fails due to an inherent fault, the consumer should be 
entitled to a resolution that reflects: 
• the remaining life expectancy of the product taking account of usage, so that 

a machine used for five washes each day would be expected to wear out 
before one used once a week; 

• the value of a used rather than a new appliance; 
• whether the washing machine was purchased new or second hand; and 
• the price paid for it, such that a cheaper machine might be expected to be of 

a lesser quality than an expensive one. 
We appreciate that this reflects the UK legislation on sale and supply of goods 
and that this is likely to be different in each Member State, but suggest that it is 
fair and reasonable.  It also takes into account several of the issues raised below 
in this consultation. 
 
Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract? 
 
Option 1: Status quo: the issue of contractual damages would be governed by 
national laws, except when provided for in the Community acquis (e.g. package 
travel). 
 
Option 2: A general right to damages for consumers would be foreseen - they 
would be able to claim damages for all breaches, irrespective of the type of 
breach and the nature of the contract. It would remain up to the Member States 
to decide what types of damages could be compensated. 
 
Option 3: A general right to damages for consumers would be foreseen and it 
would be provided that these damages should at least cover purely economic 
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(material) damages that the consumer has suffered as a result of the breach. 
Member States would then be free to regulate non-economic loss (e.g. moral 
damages). 
 
Option 4: A general right to damages for consumers would be introduced and it 
would be provided that these damages should cover both the purely economic 
(material) damage and moral losses. 
 
Citizens Advice supports option 4 
 
We agree that a general right to damages within the horizontal instrument is 
necessary.  Consumers frequently find that even where they can get the initial 
purchase price returned they have suffered additional losses.  We also agree that 
any residual rights in sector or market specific Directives that deliver solutions 
specifically designed for that market should be retained. 
 
We support option 4 as providing for the real losses incurred by consumers as 
well as a more comprehensive right to redress. 
 
5. Specific rules applicable to Consumer Sales 
 
Please note our comments to the questions posed in section G above, as to the 
scope of the Sales Directive and redress provision.   
 
We agree that the proposed horizontal instrument should provide for the full 
range of type s of consumer contract and that lack of conformity should be 
addressed regardless of the legal nature of the contract, as detailed in the first 
paragraph of 5.1.  At the second paragraph concern is expressed about 
encompassing digital content since this may be licensed.  We are more 
concerned, however, about the effects of a horizontal instrument on issues 
relating to credit as this is currently outside the acquis review.  Where credit is 
used in whatever form of purchase, it will be vital that rights and remedies apply 
to the credit too.  This will also be the case for other bundled products, such as 
insurance bundled with a holiday or as payment protection and extended 
warranties bought together with credit and the product itself.  Such bundled 
transactions are common in the UK for very everyday consumer purchases.  Our 
concern is that the whole of the purchase is seen together as a whole, so that 
returning a faulty fridge for refund when it is delivered in a faulty condition also 
acts to end any credit, insurance or warranty bought with or for it. 
 
Types of contracts to be covered 
 
Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are 
provided to consumers? 
 
Option 1: Status quo: i.e. the scope of application would be limited to sales of 
consumer goods, with the only exception of goods which are still to be produced. 
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Option 2: The scope would be extended to additional types of contracts under 
which goods are supplied to consumers (e.g. car rental). 
 
Option 3: The scope would be extended to additional types of contracts under 
which digital content services are provided to consumers (e.g. on-line music) 
 
Option 4: Combination of Option 2 and 3 
 
Citizens Advice supports option 4 
 
We support option 4 but only if it is made wide enough to include all typical 
consumer purchases: goods, services, goods and services, supply including 
fitting, hire/ rental and lease, licences and user rights such as digital content 
services etc. 
 
We suggest that ‘product’ might cover all these. 
 
Option 1 fails to meet the desires for a horizontal Directive and the Sales 
Directive is already being shown to be too narrow, as illustrated by the 
consultation’s references to car hire. 
 
Second-hand goods sold at public auctions 
 
Question H2: Should the rules on consumer sales apply to second-hand 
goods sold at public auctions. 
 
Option 1: Yes. 
 
Option 2: No, they would be excluded from the scope of Community rules. 
 
Citizens Advice supports option 1 
 
Citizens Advice provides an internet accessed advice provision caller 
Adviceguide, in addition to the services available through our CABx.  In 2006 we 
included on Adviceguide an item about products bought in the context of an 
auction.  This item can bee seen at 
http://www.adviceguide.org.uk/index/your_world/consumer_affairs/buying_
on_internet_auction_sites.htm  All our advice is carefully researched and 
checked with relevant experts prior to publication and in the case of this item it 
proved extremely difficult to achieve something that could be agreed.  We found 
that there was, for example, no agreed definition for what constitutes an auction.  
With the advent of intenet auction sites that are readily accessible it is important 
that there is clarity as to what rights and obligations the parties have when this 
forum is used.   
 
Distance sales and e-commerce are popular in the cross-border context and are, 
in any event, commonplace now.  We are therefore keen that both auctions 
generally and on-line auctions in particular are not excluded from a horizontal 
instrument.  Failing to do this would, we fear, open the door to use of this 
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medium to avoid consumer protection rights.  For example, timeshares could be 
sold and resold in this way. 
 
Whilst we appreciate that the task is a difficult one, we support option 1 since 
failing to include second hand goods sold in an auction setting is already an 
established transaction. 
 
General obligations of a seller – delivery and conformity of goods 
 
We agree that the concept of what constitutes delivery, when responsibility and 
rights are deemed to begin and who is responsible when are important and that 
the current lack of clarity causes problems.  We have seen CAB examples 
where, for example, a hearing aid was delivered separately from the batteries to 
use it and the result was that the expensive batteries were not accepted back on 
cancellation as they were deemed to be outside the period for withdrawal. 
 
Question I1: How should delivery be defined? 
 
Option 1: Delivery would mean that the consumer materially receives the goods 
(i.e. the goods are handed over to the consumer). 
 
Option 2: Delivery would mean that goods are placed at the consumer’s disposal 
at the time and place specified in the contract. 
 
Option 3: Delivery would mean, by default, that the consumer takes physical 
possession of the goods, but the parties can agree otherwise. 
 
Option 4: Status quo: the term delivery would not be defined. 
 
Citizens Advice supports option 3 
 
Option 1 fails to deal with the issue of partial delivery, where an item cannot be 
looked at and examined until all the purchase is available.  This is particularly 
important in bundled sales where more than one product is bought and all might 
need to be rejected or cancelled together. 
 
Option 2 would run into problems where the item could not be successfully 
accessed.  For example where a firewall cannot be used because of 
computability problems but has caused damage to existing hard/ software before 
this is discovered, so that cancellation rights have passed. 
 
Option 4 fails to tackle this important issue and could cause the horizontal 
instrument to be of reduced value.  It is naïve to think this problem will disappear 
and this is the opportunity to tackle it.   
 
The purpose of this trigger needs to be properly explained. Option 3 that uses the 
point of physical possession seems the most preferable and is, we believe, what 
most consumer understand by the term delivery.  Otherwise items stolen in 
transit or lost in the post could be construed as delivered.  Also, it seems 
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sensible that the party responsible for providing the item is responsible until it is 
actually provided, especially since that party is the purchaser of the chosen 
delivery method. 
 
The passing of risk in consumer sales 
 
Question I2: How should the passing of the risk in consumer sales be 
regulated? 
 
Option 1: The passing of the risk would be regulated at Community level and be 
linked to the moment of delivery. 
 
Option 2: Status quo: the passing of risk would be regulated by the Member 
States, with the consequence of divergent solutions. 
 
Citizens Advice supports option 1 
 
We support option 1.  This is a matter clearly within the reference for a horizontal 
instrument and linkage to delivery is the sensible trigger.  It will still be difficult for 
consumers to prove whether damage that could have been caused by misuse 
happened before or after delivery, for example where crockery is already chipped 
when the packaging is opened, so we do not think this option is consumer 
biased.  It is, however, likely to mean consumers are asked to sign for delivery, 
as in this case: 
 

A CAB client in Wales had made a distance purchase of parts for his car. .  
The part was delivered and signed for.  When the bumper was found to be 
faulty he asked for a replacement but was refused on the grounds that the 
document signed stated that by signing he would waive all further rights. 
 

We suggest that it will need to be clear that the act of delivery does not 
necessarily mean that the recipient has examined the item and found it to be in 
order. 
 
Conformity of goods 
 
We agree that conformity is an essential element of the proper provision of 
goods.  This concept will need to be extended to the whole range of products this 
consultation has highlighted for possible inclusion in a horizontal instrument.  
 
In terms of time limits, in the UK a statute of limitations exists that provides for a 
six year limit on taking action under a contract in England and Wales and five 
years in Scotland.  The period runs from the breach of contract. This is taken into 
account in the UK transposition of the Sales Directive. 
 
Question J1: Should the horizontal instrument extend the time limits 
applying to lack of conformity for the period during which remedies were 
performed? 
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Option 1: Status quo: no changes would be made. 
 
Option 2: Yes. The horizontal instrument would provide that the duration of the 
legal guarantee is extended for a period during which the consumer was not able 
to use the goods due to remedies being performed. 
 
Citizens Advice supports option 2 
 
We support option 2 as the fairer option.  We have seen cases where the shorter 
guarantee periods used in retailers’ own policies and manufacturers’ guarantees 
have been used to evade consumers’ rights.  If this option is not used we fear 
that purchases will be kept ostensibly awaiting repair until the time limit is over, 
as in the following cases.   
 

A CAB in Yorkshire reported their client was charged £200 for repairs.  
The five-year-old car he bought had a six month warranty from the garage.  
Although the car was taken in for repair within the six months the garage 
claimed he had to pay because a delay in getting the parts needed meant 
the repair could not be done within the warranty period. 

 
A CAB client from Cumbria found the new car warranty did not cover the 
cost of repairs at the end of its three years duration, despite their having 
failed to repair a recurring fault during that whole period. 

 
Recurring defects 
 
Question J2: Should the guarantee be automatically extended in case of 
repair of the goods to cover recurring defects? 
 
Option 1: Status quo: The guarantee would not be extended. 
 
Option 2: The duration of the legal guarantee would be extended for a period to 
be specified after the repair to cover the future re-emergence of the same defect. 
 
Citizens Advice supports an alternative option.  We suggest guarantees are 
automatically extended for the period when the consumer was not able to 
benefit from the contract. 
 
We suggest extending the guarantee for the period during which the item could 
not be used, but this should also take account of the life expectancy of the item.  
 
Second-hand goods 
 
Question J3: Should specific rules exist for second hand-goods? 
 
Option 1: A horizontal instrument would not include any derogation for second 
hand goods: the seller and consumer would not be able to agree on a shorter 
period of liability for defects in second hand goods. 
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Option 2: A horizontal instrument would contain specific rules for second hand 
goods: the seller and the consumer may agree on a shorter period of liability for 
defects in second hand goods (but not less than one year). 
 
Citizens Advice supports an alternative option.  Liability for second hand 
goods should be assessed in relation to age, price and known existing 
defects. 
 
Second hand goods could be included provided that liability for non-conformity 
takes account of: 
• the age of the item; 
• the price of the item; and 
• whether defects were pointed out or ought reasonable to have been noted by 

the consumer. 
We suggest that these elements are used in the assessment of loss when an 
item does not conform, rather than either of the options above. 
 
Burden of proof 
 
Question J4: Who should bear the burden to prove that the defects existed 
already at the time of delivery? 
 
Option 1: Status quo: During the first six months it would be up to the 
professional to prove that the defect did not exist at the time of delivery. 
 
Option 2: It would be up to the professional to prove that the defect did not exist 
at the time of delivery for the entire duration of the legal guarantee, as long as 
this would be compatible with the nature of the goods and the defects. 
 
The reversal of the burden of proof has been a very welcome change.  UK 
consumers only benefit from this currently for the first six months as indicated in  
footnote 30. 
 
Citizens Advice supports option 2 
 
We support option 2.  As detailed in the consultation, it is often difficult and 
expensive for consumers to prove that a defect was inherent.  Retailers on the 
other hand can access the expertise of their suppliers. 
 
Remedies 
 
The order in which remedies may be invoked 
 
Question K1: Should the consumer be free to choose any of the available 
remedies? 
 
Option 1: Status quo: consumers would be obliged to request repair/replacement 
first, and ask for a price reduction or termination of contract only if the other 
remedies are unavailable. 
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Option 2: Consumers would be able to choose any of the available remedies 
from the start. However, termination of the contract would only be possible under 
specific conditions. 
 
Option 3: Consumers would be obliged to request repair, replacement or 
reduction of price first, and would be able to ask for termination of contract only if 
these remedies are unavailable. 
 
Citizens Advice supports a modified option 2 so that rescinding the 
contract is an additional remedy available from the start. 
 
We suggest a modified option 2 so that: consumers would be able to choose any 
of the remedies available in the Directive but would also be able to rescind the 
contract from the start.  This is available in the UK.  However, CAB clients often 
fail to access these provisions because retailers claim that their own policies are 
all they are required to conform to, as in the examples given at question A3. . 
 
The modification of choice of remedy to those that are available will also be 
valuable should second hand products be included within the scope of the 
horizontal instrument. 
 
Notification of the lack of conformity 
 
Question K2: Should consumers have to notify the seller of the lack of 
conformity? 
 
Option 1: A duty to notify the seller of any defect would be introduced. 
 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. 
when the seller acted contrary to the requirement of good faith or was grossly 
negligent). 
 
Option 3: The duty to notify within a certain period would be eliminated. 
 
Citizens Advice supports option 1 
 
We support option 1 provided that this duty runs from discovery of the non-
conformity and applies where the consumer wishes to claim a remedy.  This 
would be helpful where a product is not used immediately.  It also fits with the 
advance purchase of products to be given later as gifts, for example at 
Christmas. The obligation would seem over prescriptive if it applied in cases 
where no remedy is ever requested though, so that it was just a tool for providing 
business with more product knowledge as is sometimes the case when 
manufacturers’ offer a guarantee on goods.   
 
Direct producers’ liability for non-conformity 
 
Question L: Should the horizontal instrument introduce direct liability of 
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producers for non-conformity? 
 
Option 1: Status quo: no rules on direct liability of producers would be introduced 
at EU level. 
 
Option 2: A direct liability for producers would be introduced under the conditions 
described above. 
 
Citizens Advice supports option 1 except where the producer takes the role 
of retailer too.  This should also take account of the UCPD. 
 
Option 2 would be very new for the UK where it is the retailer who bares 
responsibility.  This seems sensible since the rights and responsibilities for 
consumer protection then lie with the parties who contract together, except as 
noted in the consultation in the case of death or injury.  However, with the growth 
of e-purchasing many manufacturers do sell direct to consumers. The problem 
that might arise if option 1 were adopted may be that any direct exclusion for 
producers could cause confusion for direct consumer sales.  We do, therefore, 
see the horizontal instrument as an opportunity to clarify that the manufacturer 
does take the retailers’ liability where they sell direct. 
 
We also note that some liability may rest with producers under the provisions of 
the UCPD, where they describe a product and the retailer relies on this.  The 
producer can be subject to the duty not to trade unfairly. 
 
Consumer Goods Guarantees (Commercial guarantees) 
 
Question M1: Should a horizontal instrument provide for a default content 
of a commercial guarantee? 
 
Option 1: Status quo: the horizontal instrument would contain no default rules. 
 
Option 2: Default rules for commercial guarantees would be introduced. 
 
Citizens Advice suggests that any hierarchy of responsibility to deliver 
consumer rights is clearly detailed in the horizontal Directive. 
 
Option 2 may have the unintended consequence of giving the impression that the 
manufacturer would have the same liabilities as the retailer does currently.  Our 
comment at question L that the horizontal instrument might clarify that the party 
contracting has responsibility to deliver consumer protection rights, whether this 
is a retailer or a producer selling direct, applies here too. 
 
We do acknowledge that any guarantee provided by a producer can be very 
valuable, especially when retailers cease to trade.  However, option 2 could have 
cost implications if goods had to be returned to the maker.  It would also be 
important that consumers knew whether any liability for a producer might mean 
the retailer would no longer be liable. 
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The transferability of the commercial guarantee 
 
Question M2: Should a horizontal instrument regulate the transferability of 
the commercial guarantee? 
 
Option 1: Status quo: the possibility to transfer a commercial guarantee would 
not be regulated by Community rules. 
 
Option 2: A mandatory rule that the guarantee is automatically transferred to the 
subsequent buyers would be introduced. 
 
Option 3: The horizontal instrument would provide for the transferability as a 
default rule, i.e. a guarantor would be able to exclude or limit the possibility to 
transfer a commercial guarantee. 
 
Citizens Advice supports option 2 
 
Option 2 appears to offer most to consumers and would certainly help with long 
term guarantees such as those for major repair to the home, such as danp-proof 
treatments.   
 
We consider the important aspect here is that it is very clear to consumers and to 
subsequent purchasers whether they have rights under a guarantee or not. 
 
Commercial guarantees for specific parts 
 
Question M3: Should the horizontal instrument regulate commercial 
guarantees limited to a specific part? 
 
Option 1: Status quo: the possibility to provide commercial guarantee limited to 
specific part would not be regulated by the horizontal instrument. 
 
Option 2: The horizontal instrument would only provide for the information 
obligation. 
 
Option 3: The horizontal instrument would include an information obligation and 
would provide that, by default, a guarantee covers the entire contract goods. 
 
Citizens Advice supports option 2 
 
We feel that the provision of information at option 2 is most important.  Option 1 
appears to cause some problems as reported to the Commission by some 
Member States.  Option 3 seems likely to result in added costs that will be 
passed on to consumers and could have the unintended consequence of causing 
confusion as to when the retailer is or is not responsible.  CAB clients are often 
told they are obliged to use a manufacturers’ guarantee when they seek repairs 
from their retailer. 
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6. Other issues 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be 
explored further or addressed at EU level in the context of consumer 
protection? 
 
The issue of enforcement has not been discussed in relation to the potential 
horizontal instrument.  We believe that, as a minimum, a new instrument will 
need to be listed under the Injunctions Directive and UCPD. 
 
 
 
 
 
 
 
Further examples of CAB cases relevant to this consultation can be seen in 
evidence reports published on our website at www.citizensadvice.org.uk using 
the following link:  
http://www.citizensadvice.org.uk/index/campaigns/social_policy/evidence_r
eports/er_consumerandebt.htm?cmb_date=-1&pageno=1&sortId=2 
 
 
 
If you have any queries about this consultation response please contact: 
Susan Marks Tel: +44 020 7833 7132 email susan.marks@citizensadvice.org.uk 
 
 
 
 


