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SUMMARY 
 
BEUC welcomes the intention of the Commission to reform and review the European 
consumer protection laws.  This Green Paper is able to trigger a truly necessary debate 
on principles of consumer policy in the European Union and has the potential to impact 
on consumer protection rules beyond the directives here dealt with - both on European 
and national levels.  Groundbreaking - however - will the review only be if it consistently 
considers all exiting European rules that have an impact on consumers and if it tackles 
all important causes that hinder consumers to be confident in the market place and to 
reward competitiveness; in particular in the digital environment. 
 
We welcome common rules for consumers but this must not lead to lowering the level of 
consumer protection or to a stand still in consumer protection policy.  We therefore 
strictly oppose the introduction of a mutual recognition principle or a country of origin 
principle in the field of consumer protection.  We also oppose a general, dogmatic or 
doctrinaire change to full harmonisation. In cases where a shift to full harmonisation 
seems justified, certain safeguards must be maintained. 
 
Hence, the discussion concerning the horizontal instrument should not focus on the level 
of harmonisation but rather on what it will add to the substantial deficits of the existing 
acquis.  
 
We believe the revision should concentrate on: 
 

 Identifying substantial deficits and gaps – the Commission should identify what is 
currently missing from the scope of the acquis to achieve a high consumer 
protection, in particular in the light of technical developments and changed market 
behaviours; the adaptation to the digital environment must in particular focus on 
the existing information asymmetry, the lack of clarity of consumer rights, the 
lock-in effects of certain technologies and restriction those technologies may cause 
in respect to consumer expectations, as well as on existing legal uncertainties in 
respect to digital products or services. 

 
 Improving the quality and coherency of the scope of all consumer protection 

directives (the current legislative acquis is marked by odd inconsistencies and by a 
general absence of common definitions); and all sectors. 

 
 A horizontal instrument could be used to achieve goals 1 and 2 above provided this 

would remain minimum harmonisation and country of destination (if the protection 
is sufficiently high - fragmentation will not occur). 

 
 In exceptional and narrowly defined areas – a change to full harmonisation can be 

envisioned. It is a prerequisite that such harmonisation would not undermine 
national consumer protection. Minimum harmonisation in combination with the 
normal conflict of law rules should remain the general rule. 

 
The debate on the reform of the substantive law must go in parallel with the debate on 
the enhancement of the redress available to consumers.  
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This is the BEUC response to the Green Paper on the “Review of the Consumer Acquis” 
launched by the European Commission on 7 February 2007. 1 In Part 1 (pages 2 to 6), we 
proceed with some general comments and list our key demands in view of the questions 
raised in Annex I of the Green Paper. In Part 2, we respond in detail to these questions 
(pages 6 to 44). 
 
 
 
PART I 
 
 
1. GENERAL COMMENTS 
 
The recent Consumer Policy Strategy 2007-2013 and the Green Paper (hereinafter the 
‘GP’) indicate a willingness of the Commission to improve consumer protection at EU level 
and to achieve better consumer protection regulation.  Such willingness can of course 
only be welcomed.  In the recent Consumer Protection Policy Strategy 2007-2013, some 
very important priorities with regard to consumer protection have been formulated, of 
which we can only hope the Commission will be able to achieve them, including:   
 

 ‘better informed and educated consumers’; 
 

 ‘better enforcement and redress’;  
 

 ‘putting consumers at the heart of other EU policies and regulation’; and,  
 

 ‘better consumer protection regulation’. 
 
The GP and the measures there proposed have to be seen in the light of the latter 
priority of achieving better consumer protection legislation.  The research that preceded 
this exercise,2 has indeed shown that there is room for improvement, given the current 
inconsistencies and gaps.   
 
Whether the measures proposed in the GP will indeed lead to better regulation and to 
better consumer protection will to an important extent depend on the progress made 
with regard to the other priorities identified in the consumer protection strategy, 
especially of achieving better enforcement and redress as well as on the protection of 
consumers in other sectors, such as the financial services sector but also the transport, 
energy and telecom sectors. 
 
It will be set out below that the GP has a narrow scope of application and a narrow view 
on consumer protection.  Very important sectors that affect consumers are dealt with in 
other EU policies – there is a strong need to ensure consistency of the measures 
currently under review with those measures stemming from other Commission 
Directorates-General.  There is in addition a strong need to ensure that a high level of 
consumer protection is guaranteed in all sectors. 
 

                                                 
1 We thank Prof. Evelyne Terryn, University of Leuven, for her inspiring input and thoughtful comments. 
2 Apart from the Consumer Law Compendium in which the application in the 25 Member States of the eight 
directives under review was analyzed and that contained several recommendations for the improvement of the 
acquis, (http://ec.europa.eu/consumers/cons_int/safe_shop/acquis/comp_analysis_en.pdf), several 
implementation reports of specific directives have been published, including on the Unit Pricing  Directive and 
the Distance Selling Directive and in the mean time also on the Consumer Sales Directive (COM (2007) 210 
final). 
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Whether some of the measures proposed and the general approach taken in the GP can 
be welcomed by consumers organizations will depend on the degree of harmonisation of 
any legislative action that may follow from the GP.  Whereas some measures are to be 
welcomed  - if based on a minimum harmonisation approach in combination with the 
normal conflict rules, i.e. application of the law of the country of the consumer’s habitual 
residence – they cannot be supported if adopted as maximum harmonisation measures. 
 
Notwithstanding the fact that very important sectors are not dealt with in the GP – the 
potential impact of the measures there advanced on national contract law and on 
national consumer policy cannot be underestimated, in the first place because of the 
degree of harmonisation proposed.   
 
The degree of harmonisation will be therefore the core issue in this whole debate.  The 
preference outlined in the GP presents a radical departure from the vertical and sectoral 
approach based on minimum harmonisation to full harmonisation and a horizontal 
instrument.  Such a policy change must be scrutinized with care to achieve a sensible 
and balanced approach and the best possible outcome for consumers in Europe. 
 
This balance is not one that merely aims at a potential or feasible compromise between 
vested interests. Rather, equilibrium must be sought among opposing concepts and 
theories to promote the consumer interest: 
 

 Is the consumer’s interest better served through wider consumer choice in a 
deregulated (or re-regulated) European market or is the consumer’s interest better 
served by the retention of national rules sensitive to local patterns of consumer 
protection? 

 
 Are competition and consumer welfare best achieved by competition of trade 

through uniformity or through regulatory competition of cultural diversity? 
 

 Can advantages of community intervention only be safeguarded where national 
competences in the relevant field are ruled out or should there be scope for 
diversity that is responsive to local legal traditions and cultures?  

 
 Can we achieve a sufficient degree of commonality through harmonisation without 

adopting a common private law? 
 
The program of legislative harmonisation that the Commission has put forward in the 
Green Paper is mainly dealing with private law issues.  This naturally raises questions 
that go beyond mutual recognition of standards and marketing techniques to safeguard 
the Treaty freedoms and raises distinct legal questions.  And the broader the scope of 
harmonisation in the context of this revision, the more pressing the question becomes 
whether harmonising measures are covered by competences conferred on the European 
Community (EC) by the Treaty. 
 
The overarching aim of the review is claimed to be the achievement of a true consumer 
internal market with a right balance between a high level of consumer protection and the 
competitiveness of enterprises.  The GP identifies three main problems to tackle through 
the review:   
 

 New Market Developments:  The current consumer acquis is considered to be 
incapable of meeting the requirements of today’s rapidly involving markets.  There 
are indeed important problems inter alia. with regard to End User Licences 
Agreements (EULAs) and the Digital Rights Management (DRM) policies of many 
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companies, but a review of the 8 directives identified alone will not be sufficient to 
tackle the problems consumers are confronted with in a digital environment.  The 
extension of the scope of application of the Consumer Sales Directive to contracts 
for the supply of digital content, as proposed in the GP, may be a first step, but a 
far more comprehensive approach is needed, including a review of the current EC 
Intellectual Property (IP)  law acquis and the application of technical codes that 
restrict consumer expectations..3  . 

 
 The fragmentation of legislation:  the GP identifies two causes for this 

fragmentation: First, the possibility of Member States to adopt more stringent 
rules.  Whether this should really be a problem and whether the only solution to 
such problem is to change to maximum harmonisation will be questioned below 
(see Question 3). Second, the inconsistent regulation of many issues between 
directives.  This is indeed a problem that needs to be tackled through a review of 
the current directives, possibly even through a horizontal instrument.   

 
 The lack of consumer confidence:  Finally, the Commission identifies a lack of 

consumer confidence and perceives such lack of confidence as a reason to promote 
maximum harmonisation.  This argument is, however, not convincing, as will be set 
out below (see Question 3). 

 
There is so much the GP can do to tackle these problems. The central focus of the GP is 
to boost the retail sector of the internal market by encouraging cross-border shopping by 
consumers and cross-border sales by business.  E-commerce is considered the essential 
tool for this, due to its unique potential for large-volume borderless transactions in goods 
and services. However, recent surveys and studies have confirmed that there is a broad 
variety of obstacles that discourage consumers to go virtually abroad. These derive from 
a continuing lack of access to the internet, language and culture differences, market 
segmentation and the lack of effective redress.4  
 
The initiative report on consumer confidence in the digital environment as adopted in the 
Internal Market and Consumer (IMCO) committee on 8 May 2007 as well as the German 
Presidency Charter on Consumer Sovereignty in the digital world addresses some of the 
problems identified. We encourage the Commission to take these reports well into 
account. 
 
As acknowledged in the GP, the consumer acquis is far broader than the directives under 
review.  Although a review of the eight directives identified can be a first step, there is 
only a limited added value in an exercise of rationalisation and simplification with a 
narrow scope of application.  A true simplification and rationalisation should involve the 
review of at least all private law Community instruments with an impact on consumer 
contracts. 
 
The inconsistencies between the pre-contractual information requirements of the 
Distance Selling Directive 97/7/EC and the E-commerce Directive 2000/31/EC are for 
instance blatant.  A possible horizontal instrument will therefore not solve these 
problems.  Similarly, directive 2002/65/EC on Distance Selling of Financial Services is not 
covered.  Not only is the latter directive not included in the review, the Commission even 

                                                 
3 For an overview of BEUC’s position on digital rights - see :  
http://www.consumersdigitalrights.org/cms/in_brief_en.php 
4 See in particular studies recently published by the European Parliament: Broad economic analysis of the 
impact of the proposed directive on consumer credit (IP/A/IMCO/FWC/2005-58/LOT 4/SC1) Study 
IP/A/IMCO/ST/2006-20 PE 385.637; Refusals to serve consumers because of their nationality or residence - 
Distortions in the Internal Market for e-commerce transactions? Natalie Helberger; Briefing paper on consumer 
confidence in the digital environment (IP/A/IMCO/FWC/2006-058). 
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envisages to exclude application of all or part of any follow-up legislative action to the 
financial sector.   
 
The GP refers to the White Paper on financial services policy 2005-2010, and to the 
initiatives taken, in particular in the field of retail financial services.  This White paper 
inter alia mentions as a concrete action the launch of an external study to carry out a 
consistency check on information requirements in the financial services legislation 
(2008).5  The consistency with general information requirements will also need to be 
checked, and the need to ensure consistency and coherence of the initiatives taken in the 
financial services field with general consumer protections measures is not limited to 
information requirements.   
 
The specific instruments in the financial sector do not always guarantee a sufficient level 
of consumer protection.  A prohibition on doorstep selling of consumer credit has for 
example been taken out of the latest version of the consumer credit directive.  If 
financial services would then be excluded from more general consumer protection 
instruments, this would lead to the consumer being left without any protection.   
 
Services contracts in general receive too little attention in the GP.  A EU policy on the 
safety of services furthermore continues to be lacking.  The need to ensure the same 
high level of consumer protection is as crucial in other areas – that are dealt with by 
other DG’s – (such as e.g. energy contracts, telecom services, transport services).  The 
needs of consumers are currently not sufficiently taken into account in the Community 
instruments adopted in these liberalized sectors.6  ‘Putting consumers at the heart of 
other EU policies and regulation’ was therefore rightfully identified as one of the main 
priorities in the Consumer Policy Strategy 2007-2013 and this priority should be taken 
seriously.   
 
 
2. OUR KEY DEMANDS 
 

 The maintenance of minimum harmonisation as a general rule in combination with 
the normal conflict of law rules, i.e. application of the law of the consumers’ 
habitual residence (see question A3).   

 
 A general rule setting out the binding nature of consumer protection laws (see 

section 4). 
 

 A common definition of “consumers” as a natural person who acts primarily outside 
his/her business and profession (see question B1).  

 
 Extension of the scope of the Unfair Terms Directive to individually negotiated 

terms (see question D1). 
 

 A consistent and coherent approach in the field of pre-contractual information 
requirements (see section 4.7) 

 

                                                 
5 See Annex 1 to the White Paper – point 19. 
6 See the main conclusions of the study by Micklitz/Keßler, with the cooperation of Basler/Beuchler/Bonome-
Dells, Kundenschutz auf den liberalisierten Märkten für Telekommunikation, Energie und Verkehr – Vergleich 
der Konzepte, Maßnahmen und Wirkungen in Europa, Study for BMELV 2006, available at : 
http://www.bmelv.de. 
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 A general rule stating that the period for withdrawal – which is at least 14 calendar 
days - only starts when all relevant information has been provided (see question 
F1).   

 
 More legal certainty and improved consumer rights in the context of digital products 

and services (see in particular question H1).  
 

 The reversal of the burden of proof for a two-year period when the consumer 
exercises a legal guarantee (see question J4). 

 
 The introduction of a regime of joint and several liability of the seller and producer 

(see question L).  
 

 The improvement and establishment of collective redress mechanisms, including 
group actions, on a European level (see section 6.1).  

 
 
 
PART II 
 
 
1. GENERAL LEGISLATIVE APPROACH 
 

Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation? 
 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option 2: A mixed approach combining the adoption of a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts with 
revisions of existing sectoral directives whenever necessary.  
Option 3: Status quo: no revision.  

 
We favour Option 2. 
 
In order to revise the consumer protection provisions, in principle a vertical (Option 1) or 
a mixed approach can be chosen (Option 2). More important than that is to identify what 
is currently missing from the scope of the acquis to achieve a high level of consumer 
protection, in particular in response to perceived obstacles to cross-border trade and new 
technology developments. 
 
Both options could be used to improve the quality and coherency of the scope of the 
directives (the current legislative acquis is marked by odd inconsistencies and by a 
general absence of common definitions). Although it is of course perfectly possible to 
adopt the same definitions in several parallel (vertical) instruments, due to the nature of 
the legislative (co-decision) process, this entails a far greater risk of divergences. When 
amending one instrument, it will not always be possible to assure the necessary 
amendments in the parallel instruments are also carried out.  A horizontal instrument 
thus offers certain inherent procedural guarantees to avoid inconsistencies and 
unnecessary overlap. 
 
A horizontal instrument would offer the possibility to bundle important consumer rights 
and communicate them to the consumer effectively. A simplification of certain rules may 
then make it easier for consumers to be aware of the (minimum) set of rights they have. 
The lack of consumer awareness about their rights is indeed a continuing problem – 
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which also differs according to the contract type,7 and apart from the initiatives to ensure 
better information and education announced in the Consumer Policy Strategy, a 
simplification of the rights of consumers can be a helpful tool. A horizontal or unified 
instrument that contains common and easy to understand consumer rights could 
contribute to increase the level of knowledge among citizens and thereby increase the 
effectiveness of the European acquis.  
 
In view of the ‘copy paste’ approach to implementation in several Member States – 
simplification at European level also implies simplification at national level.  
 
A pure horizontal instrument is, however, not an option. Unification should not be 
envisioned at all costs. Objective and justified differences should be maintained and the 
lowering of protection both at European and national levels be avoided. The rationale for 
the adoption of consumer protection measures in different sectors may and does differ. 
Consumers in a doorstep selling situation need to be protected against aggressive sales 
practices. Consumers in a distance selling situation have not seen the products they buy. 
Different situations can justify different approaches.  General rules may also not be able 
to tackle the specificities in certain sectors.  Derogations and specific sectoral legislation 
therefore remains necessary when and to the extent justified. In addition, dealing with a 
variety of situations in one set of rules is most of the time only possible by way of 
general principles that are often necessarily vague.  Again sectoral legislation may 
remain necessary to specify such general principles. 
 
The existence of a horizontal instrument can offer a good tool to guarantee that 
derogations from general rules are well considered and justified.  Unnecessary legal 
fragmentation can thus be avoided.  Sectoral legislation and vertical instruments will 
remain necessary for specific sectors and situations, and to spell out general principles. 
 
A horizontal instrument with general rules should not lead to a reduction of the level of 
consumer protection.  The harmonisation of diverging rules in order to come to an 
‘average’ rule entails the danger of reducing consumer protection in certain fields.  This 
should in any event be avoided.  Sine qua non for a horizontal approach (Option 2) is the 
maintenance of the minimum harmonisation principle without a country of origin 
principle. The question of the applicable law must continue to follow the country of 
destination principle laid down in the Rome Convention on the Law Applicable to 
Contractual Obligations (Rome 1980).  
 
However, if the legislator would extend the horizontal instrument to new cross themes 
such as a general fairness clause, remedies or damages in case of breach of contract, it 
would be necessary to abandon the idea of a definitive regulation but use the approved 
method of minimum harmonisation in conjunction with the principle of country of 
destination to avoid compromising existing national standards. Otherwise – even a 
regulation could be considered. 
 
A mixed approach can in principle be welcomed.  Whether a mixed approach 
merits a firm support will however depend on its content and on the degree of 
harmonisation. 
 
 
 

                                                 
7 See e.g. the recent survey published by Test Achats that illustrated that less than half of the Belgian 
consumers interviewed were correctly informed of their rights (April 2007). 
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2. SCOPE OF A HORIZONTAL INSTRUMENT 
 

Question A2: What should be the scope of a possible horizontal instrument? 
 
Option 1: It would apply to all consumer contracts whether they concern domestic or 
cross-border transactions. 
Option 2: It would apply to cross-border contracts only. 
Option 3: It would apply to distance contracts only whether they are concluded cross-
border or domestically. 

 
We favour - in principle - Option 1 
 
In principal, the horizontal instrument should be applicable to all contracts, both cross-
border and national (Option 1). It is already difficult for consumers to understand one 
legal order; it would become entirely impossible if parallel systems existed.  
 
Option 2 (cross-border contracts only) or option 3 (distance contracts only where they 
are concluded cross-border or domestically) would not be appropriate if the horizontal 
instrument entailed rules that could also be applied in the same or a similar way on 
national contracts or contract other than distance selling, for example rules dealing with 
guarantees, burden of proof or standard terms. For the sake of legal certainty there 
should be no differing rules for cross-border or distance selling contracts in comparison 
to all other consumer contracts.  
 
A horizontal instrument that only applies to cross-border cases would be inconsistent 
with the principle of destination and would lead to a fragmentation of laws for the 
consumer and thereby entail a counterproductive accentuation of borders instead of 
fostering the internal market.  
 
We are open to discuss the development of an optional instrument8 that could be chosen 
on a voluntary basis by the consumer. The voluntariness of such an instrument would 
justify a very high consumer protection. Based on this experience, consideration could 
be given to the further development of an instrument in line with the recommendations 
of the law compendium (see also response 6.2).9 
 
A horizontal instrument that would be used to revise the current directives will 
only achieve its aim of simplification and transparency if it applies to both 
domestic and cross-border contracts. 
 
 

                                                 
8 See also recommendations of the Europeran Parliament in the adopted report on consumer confidence in the 
digital environment. 
9 See law compendium (page 754) which considers such an instrument once the Common Frame of Reference 
project has come to fruition. According to the Law Compendium, a number of difficult questions would need to 
be addressed if that option were to be pursued, including (i) would such a measure be mandatory?; (ii) would 
consumers be permitted to opt-out in favour of a more protective domestic law?; (iii) would this measure 
complement or replace the programme of harmonising domestic consumer law? 
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3. DEGREE OF HARMONISATION 
 

Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 
 
Option 1: The revised legislation would be based on full harmonisation complemented 
on issues not fully harmonised with a mutual recognition clause. 
Option 2: The revised legislation would be based on minimum harmonisation combined 
with the with a mutual recognition clause or with the country of origin principle. 

 
We do not support any of the options suggested above. 
 
The range of options set out both in the GP and in the Consumer Protection Strategy 
does not cover the full series of options.  Both in the GP and in the Consumer Protection 
Strategy, one crucial option seems to be omitted:  minimum harmonisation (in 
combination with the country of destination, respectively conflict of law rules), which has 
always been the approach adopted in consumer protection directives until recently. 
 
The impact of the proposed review on the level of consumer protection will however 
depend entirely on the approach towards harmonisation.  The degree of harmonisation 
moreover determines whether consumer protection policy will become an exclusively 
European competence or whether the Member States will continue to play a role. A 
general debate on the different policy options is therefore urgently needed. 
 

 Option 1 
 
Full harmonisation is the option the Commission seems to prefer (see the Unfair 
Commercial Practise Directive (UCPD) and the draft Consumer Credit Directive).10. 
 
A similar approach is advocated in the recent Consumer Protection Strategy 2007-2013: 

 
“Most of the existing EU consumer rules are based on the principle of 
‘minimum harmonisation’. Legislation explicitly recognises the right of 
Member States to add stricter rules to the EU rules which set a floor. This 
approach was entirely valid at a time when consumer rights were very 
different between the Member States and e-commerce was nonexistent. The 
previous strategy set out a new approach based on “full harmonisation”. […] 
The Commission’s recent Green Paper set out the three main options: full 
harmonisation, possibly complemented on a case-by-case basis by mutual 
recognition for certain non essential aspects not fully harmonised; minimum 
harmonisation with mutual recognition; minimum harmonisation with the 
country of origin approach.  
 
In future, each regulatory problem and the need for any proposals will 
continue to be judged on its own merits and the full range of regulatory 
instruments considered.[emphasis added] If legislative  proposals are 
identified as the appropriate response, targeted full harmonisation of 
consumer protection rules at an appropriately high level will tend to be the 
Commission’s approach.” 

 

                                                 
10 In a recent Commission staff working paper ‘Follow-up of the Recommendations of the Task Force on ICT 
Sector Competitiveness and ICT Uptake’ SEC(2007) 526, the Commission has also made clear that it would 
prefer this option. 
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There are strong arguments against maximum harmonisation as a general rule: 
 
a) Subsidiarity 
 
First, the GP aims to strike the right balance between a high level of consumer protection 
and the competitiveness of enterprises, while ensuring the strict respect of the principle 
of subsidiarity.11  However, minimum harmonisation is far easier to reconcile with the 
principle of subsidiarity.  The European legislator should only take over from the national 
legislator where there is a clear need to do so.   
 
b) No legal requirement to pursue full harmonisation 
 
Although the Commission does not make it clear on what legal basis any follow up 
legislative measures would be adopted, it is clearly implied that the measures would be 
based on article 95 EC and not on article 153 EC as the latter article does allow Member 
States to continue to adopt more stringent protective measures (art. 153 (4) EC).12 
 
[Ideally, article 153 EC would be rephrased so that the current discussion as to whether 
article 153, 3 b) EC is a sufficient legal basis to adopt harmonisation measures could be 
ended.  The proposal for a new legal basis for consumer policy set out in the Opinion of 
the European Economic and Social Committee on the legal framework for consumer 
policy, merits to be pursued.13  This would make it possible to adopt consumer policy 
measures in their own right and no longer as a by-product of the establishment of the 
internal market.] 
 
Harmonisation under Article 95 – says the Commission - prohibits scope for Member 
States to set higher standards than the community norm. [Such an interpretation is only 
backed by existing case law that pre-empts the possibility to set stricter rules, for 
example in the context of comparative advertising or product liability. It remains yet 
entirely unclear how far this restriction goes] 
 
The Commission argues that the model of ‘minimum harmonisation’ is incompatible with 
the Court’s assertion in the Tobacco Advertising ruling.14 According to Tobacco 
Advertising, an act of legislative harmonisation must factually contribute to eliminating 
obstacles to the free movement of goods or to the freedom to provide services or to 
removing appreciable distortion of competition in order to be validly based on article 95 
EC. 
 
This interpretation however stands against the Court’s assumption that a minimum 
clause in a harmonisation measure allows scope for persisting barriers to inter-state 
trade provided the stricter national measures is shown to be justified according to 
standards recognized by EC law governing free movement. The European Court of Justice 
(ECJ) has made clear in a later judgment that in adopting ‘measures of approximation’ in 
article 95 EC, the authors of the Treaty intended to confer on the Community “legislature 
a discretion, depending on the general context and the specific circumstances of the 
matter to be harmonised, as regards the method of approximation most appropriate for 
achieving the desired result,” in particular in fields with complex technical features.15As 
the Court in Tobacco Advertising did not discuss the issue of maximum versus minimum 

                                                 
11 At page 3. 
12 As far as the unit pricing directive is concerned – it is obvious that the directive must continue to be a 
minimum harmonisation instrument. 
13 OJ 8 August 2006, C 185/75. 
14 Case C-376/98, Germany v Parliament and Council [2000] ECR I -8419. 
15 See para. 43 Case C-217/04, U.K. v. Parliament and Council, 2 May 2006, [2006] ECR, I -3771. 
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harmonisation as such, there is no definite clear answer regarding the validity of 
minimum harmonisation - pending further judicial elaboration of the matter. 
 
Minimum harmonisation can also contribute to the approximation of legal provisions, 
especially when combined with a duty for Member States to inform the Commission of 
any more stringent provisions that they may adopt (see the obligation in this sense in 
article 153 (5) EC).  Such notifications also give the Commission a useful tool to act 
against any more stringent provisions that may not be adopted in order to protect 
consumers but as measures to protect their own domestic markets.16 
 
Also, Directives 93/13/EEC and 99/44/EC show that the promotion of consumer 
confidence can be enough to legitimate reliance on Article 95 EC in civil law matters, 
even if the national rules that are harmonised by those Directives are probably not trade 
barriers within the meaning of Article 28 EC.  
 
c) The limitations of full harmonisation.   
 
Full harmonisation is only possible for detailed, technical rules.  Beyond specific, technical 
cases, full harmonisation does not bring the legal certainty that the Commission 
suggests. The GP proposes to introduce some very open, general norms such as a duty 
to act in accordance with the principle of good faith and fair dealing.  One of the main 
advantages of such a clause according to the GP would be to allow the courts to fill in 
gaps in the legislation by developing complementary rights and obligations.  Such clauses 
will not be introduced in a legal vacuum and the interpretation and application that will 
be given to such clauses will be influenced by the legal system the judge has been 
‘raised’ in.17  History has moreover shown that even in very similar contract law systems, 
the same articles may be interpreted in totally diverging ways by national courts.18 
 
It is in any event not in the power of the ECJ to align diverging interpretations by the 
national courts of such general clauses.  This is already apparent from the ECJ’s caselaw 
in the framework of the Unfair Contract Terms Directive 93/13/EC (Freiburger 
Kommunalbauten) where the ECJ refused to rule on the unfairness of a specific clause, 
but left it to the national courts that are in a better position to take into account all the 
concrete circumstances of the case.19   
 
d) Limitations inherent in the EU legislative system.   
 
Fourth, full harmonisation implies that the EU institutions are the only legislator in the 
harmonized field.   
 

                                                 
16 See H. Micklitz, N. Reich, “Europäisches Verbraucherrecht – quo vadis?”, to be published in Verbraucher und 
Recht 2007. 
17 See in a similar sense H. Micklitz, N. Reich, “Europäisches Verbraucherrecht – quo vadis?”, to be published in 
Verbraucher und Recht 2007, with reference to the First National Bank case of the House of Lords (DG Fair 
Trading v First National Bank 2002 All ER 97 where Micklitz has argued before that it is of no surprise that the 
House of Lords opted for the traditional English view of “procedural fairness”, in contrast to the more 
continental theory of a “substantive” fairness test – see H. Micklitz, The Politics of Judicial Co-operation in the 
EU – Sunday Trading, Equal Treatment and Good Faith, Cambridge University Press, 2005, (pp.365, 418-421). 
18 See e.g. the very divergent interpretations of art. 1384 of the Code Civil (concerning the liability (in tort) for 
acts by persons for whom one is responsible by the French and the Belgian Cour de cassation (Cassation France 
29 March 1991, R.G.A.R. 1991, nr. 11.857 (general (qualitative) liability) and Cassation  (Belgium) 19 June 
1997, Rechtskundig weekblad 1998-99, 148 (no general (qualitative) liability)), but the examples are 
numerous. 
19. ECJ, C-237/02, 1 April 2004, Freiburger Kommunalbauten GmbH Baugesellschaft & Co. KG t. Ludger 
Hofstetter et Ulrike Hofstetter. 
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This excludes all possibilities for national experimentation and all incentives to improve 
legislation at national level.  Such national experimentation or research into the 
effectiveness of EU law proved very useful in the past and has been a source of 
inspiration for later EC law. 
 
Full harmonisation also implies that the market situations and consumer expectations – 
often still very different in the Members States – have to be dealt with in one set of rules.  
There will be no possibility to adapt these rules to diverging situations and needs.   
 
Although the European Commission may regret that diverging market situations still 
exist, this is a reality that cannot be denied.  It is therefore in many fields simply too 
early to plead for full harmonisation.  The example of the consumer credit market is an 
illustrative one; whereas in the UK, for instance, consumer credit represents between 14 
and 16 percent of GDP in countries like Belgium, it is below 6 percent.  Also, the kind of 
products offered to consumers varies widely.20 
The appeal of the minimum harmonisation principle remains valid in the area of 
consumer policy, not least because it avoids the risk that Community measures may 
suppress long-established and well-developed national initiatives.  
 
e) Full harmonisation and problems of delimitation.   
 
Full harmonisation furthermore leads and will continue to lead to recurring problems of 
delimitation.  If concrete technical aspects are to be harmonized, the scope of the 
harmonized rules will be clear.  If the period for withdrawal is fully harmonized and 
amounts to 14 calendar days, it is obvious that the Member States can no longer impose 
a period for withdrawal of e.g. 20 calendar days or 14 working days.  ‘Full’ harmonisation 
becomes far more problematic when leaving numerical rules or definitions.21  
 
The GP for instance proposes to introduce remedies for failure to provide the required 
information (e.g. incorrect information on the price of a product could entitle the 
consumer to avoid the contract).  Although the introduction of remedies for breach of 
information obligations is– as such – to be welcomed – it becomes problematic when it 
would be a full harmonisation measure.  This would have an important influence on 
national contract law doctrines.  Would such a rule imply that avoidance of the contract 
for other failures than to provide information is no longer possible?  Even if according to 
national contract law, all conditions for mistake leading to avoidance of the contract are 
fulfilled?  This would then in many cases imply that the consumer has less contractual 
remedies at his disposal than a business in a similar situation.   
 
Another example is delivery in distance selling contracts:  pursuant to article 7 of the 
distance Selling Directive, delivery is due within 30 days - pursuant to German civil law, 
the obligation to deliver is due immediately. Consumers - as well as all other debtees - 
are better off according to national German law than pursuant to the Directive. Full 
harmonisation in the consumer protection field would lead to weakening of B2C contracts 
compared to B2B transactions. 
 
The effects of full harmonisation in the field of contract law (e.g. general contractual 
remedies) need therefore to be studied carefully.  Also, full harmonisation of specific 
aspects of contract law has unavoidable effects on other aspects of contract law and even 

                                                 
20 ‘Uniformity or diversity?  The future of European consumer policy”, National Consumer Council 2007, page 
11. 
21 In a similar sense:  ook J. Smits, N. Kornet, R. Hardy, “Naar een Gemeenschappelijk Referentiekader voor 
het Europees Contractenrecht”, W.P.N.R. 2004/6603, 1005. 
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on property law.22  These questions and problems are not dealt with in the GP (see also 
question 6 – link to the CFR). 
 
Even if we would follow the argumentation line of the Commission, one could wonder 
how much could be achieved through full harmonisation. Full harmonisation can only 
comprise the specifically regulated areas in question. It follows from there that other 
question than those regulated in the specific instrument would not be harmonised and 
resolved according to conflict of law rules.  
 
f) Is full harmonisation really necessary?   
 
Finally, and more fundamentally, one may question the justifications invoked for full 
harmonisation. 
 
Minimum harmonisation and the fact that many Member States have made use of the 
possibility to ensure a higher level of consumer protection would be an important reason 
for businesses not to conduct cross border sales.23 According to the Commission, 
minimum harmonisation has led to fragmentation of laws and therefore to transaction 
costs. Businesses should not be put off by the risk of being exposed to laws other than 
those found in their own legal system to deliver benefits of the internal market to 
consumers.  
 
Although adapting information and marketing material to national differences may 
indeed trigger costs for businesses, maximum harmonisation will not solve all adaptation 
problems. However, empirical evidence of the costs associated with legal diversity and 
how these costs relate to costs occurring due to other barriers such as diverse 
jurisdictions, costs related to language barriers, cost related to fiscal regulation etc 
remains unclear. Also, will these perceived benefits of economic integration outweigh 
costs that flow from disallowing local sensitivity to particular regulatory needs? Changing 
to maximum harmonisation will not be the economic solution traders are awaiting to 
engage fully in cross-border transactions. 46% of retailers are not prepared to trade 
cross-border. However, the perceived costs associated with compliance to different 
national legal frameworks regulating consumer transactions are considered low by 51% 
of the respondents; 34% of which consider such costs to be negligible. Minimum 
harmonisation is not generally seen as an economic deterrent by traders. The perceived 
insecurity of transactions and different national fiscal regulations are considered more 
important obstacles to cross-border trade for retailers24. 
 
It should be noted that the fragmentation of national laws based on minimum 
harmonisation is of course more perceptible when the level of protection in a given 
directive remained fairly low.  [One of the examples of a low level of protection is the 
Consumer Credit Directive 87/102/EEC: almost all countries went beyond the level of 
protection in transposing the directive. In contrast: more coherent transposition has been 
achieved when implementing the sales and guarantees directive 1999/44/EC.] 
  
One could see the level of fragmentation as an indicator on the quality of a Community 
measure: the higher the protection of consumers in a given directive, the less perceptible 

                                                 
22 The GP e.g. proposes to tackle the problem of the passing of the risk in cases of consumer sales.  This is a 
problem that is often linked to the transfer of property.  Regulating one aspect (transfer of risk) may have 
disturbing effects on certain systems of national property law. 
23 GP at page 6. 
24 Eurobarometer survey: Business attitudes towards cross-border sales and consumer protection (December 
2006). 
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will difference in national implementation be – or in other words - the lower the need for 
full harmonisation to avoid trade barriers. 
 
The need to increase consumer confidence is the second main argument invoked in the 
plea for full harmonisation.25  This argument has been questioned by many legal scholars 
in the past.26 The Eurobarometer survey is invoked in the GP to illustrate that 56 % of 
consumers were of the opinion that when purchasing goods and services from businesses 
in other Member States, businesses are less likely to respect consumer protection laws.  
71 % believed that it is harder to resolve problems such as complaints, returns, etc when 
purchasing from businesses in other Member States.  The GP states that ‘one reason for 
consumers being reluctant to make cross border purchases is that consumers cannot be 
sure that the level of protection they enjoy at home will be the same when they buy 
cross border’. 
 
In can be questioned in the first place to what extent the decision whether or not to buy 
products is determined by the applicable law.  How many consumers would be aware of 
their rights?27  The same Eurobarometer survey illustrates that many other factors 
contribute to the fact that some European citizens do not want to engage in cross border 
sales:  there are language difficulties, concerns about a possible lack of information, the 
absence of internet access, but also simply the fact that people prefer to shop in-
person.28 
 
In addition, the fact that consumers estimate it harder to resolve complaints and returns 
when purchasing from businesses in other Members States may have many different 
causes than merely the fact that the consumer protection regulation in other Member 
States may have been set at a different (be it higher or lower) level.  There is also the 
access to justice aspect and the fact that it may be more difficult to obtain redress in a 
cross-border situation.  This is a crucial aspect in assuring protection to the consumer 
that merits more attention at European level.  Also, issues that are not even regulation-
related may play a role such as the fact that it is simply more cumbersome to return a 
good to a seller that is established in another country than to a seller that lives next 
door. 
 
In any event, to the extent that regulation would have an effect on the confidence of the 
consumer, a high standard of (minimum) regulation should be sufficient to warrant such 
confidence.  It is sufficient for the consumer to know that he will be well protected 
anywhere in Europe, without there being a need for identical rules. 
 
A recent qualitative study on cross border shopping further undermines the argument 
that maximum harmonisation is necessary to increase consumer confidence, which in 
turn should contribute to the realization on the internal market.  Although the results 
show that consumers see harmonisation of consumer rights as a measure liable to 
promote and facilitate cross-border shopping,29 the detailed results of the study give a 
different outcome:  consumers stress the need for harmonisation ‘at the highest level’ 
and the study indicated a certain degree of scepticism regarding these laws and above all 

                                                 
25 GP at page 6. 
26 See e.g. T. Wilhelmsson, “The abuse of the confident consumer as a justification for EC consumer law”, 
Journal of Consumer Policy 2004, 317-337.  See also P.  Rott, who questions whether it can be empirically 
demonstrated that regulation can increase consumer confidence, P. Rott, “Minimum harmonisation for the 
completion of the internal market?  The example of consumer sales law”, C.M.L.Rev. 2003, 1122. 
27 See the recent survey by Test Achast illustrating that less than 50 % of consumers are aware of their rights. 
28 See Eurobarometer 2006, p. 70. http://ec.europa.eu/consumers/topics/eurobarometer_09-2006_en.pdf. 
29 May 2004, ‘Qualitative study on cross-border shopping in 28 European countries’, 
http://europa.eu.int/comm/consumers/topics/cross_border_shopping_en.pdf, p. 10. 
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the reality of their “application”.  As a general rule, harmonisation constitutes an element 
of reassurance rather than a direct incentive for cross border shopping.30 
 
Full harmonisation furthermore entails a substantial risk of reducing the level of 
consumer protection for at least a part of the consumers in the EU.  Only full 
harmonisation at the highest level would not result in the reduction of the level of 
consumer protection for at least some consumers in the 27 Member States.  Whether 
Member States will be able to agree to aim at the highest level of consumer protection 
and will be able to resist the pressure from the business side against more consumer 
protection is questionable.  The fact that the establishment of the internal market leads 
to a reduction of the national level of consumer protection might even undermine all 
citizens’ confidence in the internal market.31 
 
Last but not least, if consumer confidence in the applicable rules would really be so 
crucial to boost cross border shopping, it is difficult to see why this confidence is 
currently still lacking.  Indeed, the current rules of the Rome Convention should - in most 
cases - lead to the application of the law of the consumer’s habitual residence to a cross 
border consumer contract.  This illustrates that the applicable rules may not be the most 
important reason for a consumer to engage in cross border shopping. 
 
The consumer confidence argument is therefore not an argument that can justify 
maximum harmonisation. A recent study of the European Parliament on the economic 
effects of the consumer credit directive states in its conclusion: 
 

“The approach of full harmonisation with flexibility and of mutual 
recognition for issues where there is flexibility could lead to a ‘regulatory’ 
mix that creates confusion among consumers and affects consumer 
confidence adversely. The principle of mutual recognition will add a further 
level of complexity because of the variety of legal orders that may apply 
to one contract. Especially problematic from both a creditor’s and a 
consumer’s perspective are areas where the reach of maximum 
harmonisation is unclear, as it can be in these cases time consuming to 
determine which law applies: the law of the creditor, or the law of the 
consumer.”32 

 
The first major piece of EU consumer legislation to incorporate a maximum 
harmonisation clause was the Unfair Commercial Practices Directive (UCPD) of May 2005. 
This prohibits Member States from maintaining measures more protective of consumers, 
subject to a temporary exclusion in some circumstances for a period of six years from 12 
June 2007. The current process of implementing the UCPD will only tell in time what the 
unintended consequences of maximum harmonisation are going to be. We should be 
vigilant and await an assessment of the impact of this directive before applying such an 
unforgivable policy option to all consumer legislation. Does the directive cover all unfair 
practices? Only those practices defined as unfair by the Directive are prohibited. What is 
the relation to laws providing for specific controls? Will they have to be abandoned?  
 
The effects of the UCPD should be assessed before changing current consumer 
policies. 

                                                 
30 May 2004, ‘Qualitative study on cross-border shopping in 28 European countries’, 
http://europa.eu.int/comm/consumers/topics/cross_border_shopping_en.pdf, p. 64-65. 
31 See T. Wilhelmsson, “The abuse of the confident consumer as a justification for EC consumer law”, Journal of 
Consumer Policy 2004, 328-329. 
32 Broad economic analysis of the impact of the proposed directive on consumer credit (IP/A/IMCO/FWC/2005-
58/LOT 4/SC1) Study IP/A/IMCO/ST/2006-20 PE 385.637. 
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g) Full harmonisation in specific cases   
 
A fundamental weakness of the Commission’s GP is that it does not document the need 
for full harmonisation, neither within a specific area nor at a general level. While the law 
compendium has confirmed that rules have developed differently – it did not prove that 
this has lead to obstacles to trade in the meaning of Article 28EC. 
 
Full harmonisation also implies that when changes or abuses in specific markets show an 
urgent need for legislative action, such action can only be taken at EU level.  This 
demands a more flexible procedure to change the instrument in question.  The current 
legislative process at EU level is not flexible enough to be able to react appropriately and 
speedily to changed circumstances.  The Lamfalussy approach which distinguishes 
several levels of Community regulation has proved to be an effective tool to adopt 
regulation.33  This procedure – specifically developed to adopt regulation dealing with 
financial markets - cannot as such be copied to adopt consumer protection measures in 
other fields.  But if the European legislator continues to push for full harmonisation – 
different procedures will be necessary to allow flexible and swift application and 
adaptation in view of changed circumstances.  Of course, sufficient possibilities for 
consumer representatives to be heard and consulted in all levels of regulation would have 
to be guaranteed.   
 
We do not rule out full harmonisation of certain rules if justified and useful.  Prerequisites 
for introducing full harmonisation within a given area include: 

a. evidence that market failure has been caused by rules differing between 
Member States (otherwise total harmonisation would not work); 

b. an inability to solve the problem through other, less drastic measures; 
c. the overall positive impact on consumers of total harmonisation being greater 

than the negative one; and, 
d. a procedure that allows for adaptation of rules in reaction to market changes 

(e.g. comitology which is mentioned in the GP). 
 
The involvement of consumer organizations or consumer representatives in any such 
procedure should be of course guaranteed. 
 
The negative effects set out above are in our opinion so major that an absolute need 
must be documented in order to justify total harmonisation.  
 
Full harmonisation cannot become the general rule and is only acceptable and 
feasible for detailed technical rules.  Minimum harmonisation in combination 
with the normal conflict of law rules, i.e. application of the law of the 
consumers’ habitual residence, should remain the general rule.  Full 
harmonisation has to be limited to very specific, technical issues and cannot be 
extended to general principles of contract law.  Full harmonisation of such 
technical rules requires a flexible procedure for the adaptation of such 
instrument in order to be able to react to changing market practices and 
technological innovations.   
 
Any legislative instrument that may be adopted will moreover have to be very 
clear with regard to its scope of application in order to avoid delimitation 
problems. 
 

                                                 
33 See J. Stuyck, E. Terryn, T. Van Dyck, “Confidence through fairness?  The new directives on unfair business-
to-consumer commercial practices in the internal market”, CMLRev 2006, 144-145. 
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 Option 2 
 
The Commission proposes as the only other option to use the country of origin principle 
or the mutual recognition principle instead of maximum harmonisation to reassure 
traders that they should only be concerned with the rules of the state in which they are 
established.  These options are no satisfactory alternatives and contradict the express 
claim in the GP that the review will not affect Community rules on the conflict of laws.  
We regret that the link between general conflict of law rules and the proposed option 2 in 
the Green Paper have not been broached. A first prerequisite for the use of the principle 
of mutual recognition or the country of origin principle is a clear definition of their exact 
scope and interaction with private international law rules. 
 
The country of origin principle allows Member States to adopt stricter rules, but 
businesses established in other Member States would only have to comply with the rules 
applicable in their home country.34  It is clear that this leads to a different result than the 
application of the principles set out in the Rome Convention / draft Rome I Regulation for 
consumer contracts.   
 
The principle of mutual recognition is usually understood as implying a comparison of two 
sets of rules, and the draft Consumer Credit Directive has made it clear that this principle 
can also interfere with the conflict of law rules that currently determine the law applicable 
to consumer contracts.  The implications of this principle have been explained as follows: 
 

“As a result of the proposed provision on mutual recognition, a creditor 
would only have to comply, for an activity in another Member State than 
the one he is established in, with legal requirements of its Member State 
of origin (or equivalent ones) and not with those of the host Member 
State. In the area of contract law, this could lead to another result than 
foreseen by Article 5 of the Rome Convention. In an Article 5 situation, 
which would lead to the  application of the law of the country where the 
consumer has his habitual residence, this latter law may establish 
standards that, in relation to the equivalent standards applicable in an 
incoming creditor’s home country, restrict that creditors activity, for 
instance by being higher (or different) than his home country standards. 
In that case, if areas mentioned in the mutual recognition clause are 
concerned, the host Member State has to ensure that the said standards 
would not apply to the contract. Either the law chosen by the parties, or, 
in the absence of such a choice, the requirements of the creditor’s home 
country law would continue to apply.”35 

 
Option 2 is in contradiction with a common principle according to which the weaker party 
should receive protection in contractual relations. The introduction of the country of 
origin principle is at odds with a high level of consumer protection and would lead to a 
race to the bottom as a low level of consumer protection would become an important 
factor in attracting businesses. It would merely reverse the protection given to 
consumers by conflict of law rules but would hardly lead to any additional legal certainty. 
 
If the aim of the GP is to achieve more coherence in EC law, the proposed application of 
the principle of mutual recognition definitely goes contrary to the principles of private 
international law currently set out in the Rome Convention and proposed in the draft 
Rome I Regulation.36  Article 5 (1) of the draft Regulation clearly states that consumer 

                                                 
34 GP at page 11. 
35 COM (2005) 483 final, p 8 (explanatory memorandum, 5.11). 
36 COM(2005) 650 final. 
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contracts shall be governed by the law of the Member State in which the consumer has 
his habitual residence. This solution has been justified in the comments as the only 
solution truly compatible with the high level of protection for the consumer demanded by 
the Treaty: 
 

“There are two possible solutions to prevent this hybrid situation – full 
application of the law applicable to the professional or the law applicable 
to the consumer – only the latter would be truly compatible with the high 
level of protection for the consumer demanded by the Treaty. It also 
seems fair in economic terms: a consumer will make cross-border 
purchases only occasionally whereas most traders operating across 
borders will be able to spread the cost of learning about one or more legal 
systems over a large range of transactions” 37 

 
The comments to the article moreover state that this solution is also fair in economic 
terms: a consumer will make cross-border purchases only occasionally whereas most 
traders operating across borders will be able to spread the cost of learning about one or 
more legal systems over a large range of transactions.  
 
The combination of a minimum harmonisation approach in combination with a 
principle that may lead to the application of the law of the country of 
establishment of the business -  as opposed to the (mandatory) law of the 
country of the consumer’s habitual residence - is contrary to the principles of 
private international law and is to be rejected.   
 
 
4. HORIZONTAL ISSUES 
 
A general rule setting out the binding nature of consumer protection rules, as can 
currently be retrieved in different formulations in the different directives would also be an 
improvement of the current acquis and should be included in a horizontal instrument. 
 
The rule that national judges should be able to invoke the breach of consumer protection 
legislation ex officio should be generalized and clearly spelled out in a horizontal 
instrument.38 
 
In responding to the questions raised below, we start from the assumption that 
a horizontal measure may include also minimum harmonisation provisions that 
do not pre-empt consumer-friendly conflict of law rules.  
 

                                                 
37 COM(2005) 650 final, comments to article 5. 
38  See case C-240/98 to C-244/98 Océano; case C-473/00 Cofidis 
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4.1 Definition of "consumer" and "professional" 
 

Question B1: How should the notions of consumer and professional be 
defined? 
 
Option 1: An alignment would be made of the existing definitions in the acquis, without 
changing their scope. Consumers would be defined as natural persons acting for 
purposes which are outside their trade, business or professions. Professionals would be 
defined as persons (legal or natural) acting for purposes relating to their trade, 
business and profession 
Option 2: The notions of consumer and professional would be widened to include 
natural persons acting for purposes falling primarily outside (consumer) or primarily 
within (professional) their trade, business and profession. 
 

 
We favour Option 2. 
 
There is certainly room for more consistency in the definitions of ‘consumer’ and 
‘business’ or ‘professional’.  Such general definitions could be included in a horizontal 
instrument.  It should be made clear that contracts concluded for mixed purposes are 
also consumer contracts as long as the private element is predominant.  The ECJ’s 
reasoning in the Gruber case39 was specific to the rules at issue (and can even in that 
context be questioned): namely the special rules on jurisdiction.  The court held that a 
person who concludes a contract for goods intended for purposes which are in part within 
and in part outside his trade or profession, may not rely on the special rules of 
jurisdiction laid down in Articles 13 to 15 of the Brussels Convention, unless the trade or 
professional purpose is so limited as to be negligible in the overall context of the supply.  
This very narrow approach limits protection and should not be considered in substantive 
law.  
 

 Consumer 
 
Most consumer protection directives contain a definition of “consumer”. The notions of 
consumer included in the various directives do not differ in substance. Therefore, it 
seems appropriate to bring some consistency by unifying the wording in the different 
definitions. 
 
All the EC directives have chosen a negative definition of consumer (a person who acts 
for purposes which are outside his trade, business and profession). In some national 
legislation notably in the Nordic countries, the definition of consumer includes 
transactions being made mainly outside the person’s trade, business or profession to 
cover dual-use situations. This definition is to be favoured as it would cover transactions 
being made partly for business purposes as long as the main purpose of the act was 
outside the person’s trade, business or profession.  
 
We therefore support a definition of “consumer” as a natural person who acts primarily 
outside his/her business and profession.  
 
However, this standard definition may have to be adapted to answer specific needs in 
particular cases as many directives have a broader scope of protection. It may be 
advisable to re-group some of those directives and look out for specific solutions in 
sectors such as travelling in contrast to selling transactions. 

                                                 
39 Case C-464/01. 
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The question of whether legal persons which are in a position close to that of a consumer 
(lack of bargaining power, little expertise) should be also protected or not, is 
complicated. This question has been partly solved in countries which have extended the 
definition of consumer to cover all end recipients or end users of goods and services as 
long as the product or service is not to be incorporated in a production, transformation or 
commercialisation process.40 Under this definition some legal persons such as certain 
NGOs, non-profit associations or consumer co-operatives could benefit from consumer 
protective rules as long as the goods or services are not used in any commercial or 
supply activity.  
 
In any event, the principle of maximum harmonisation would have no influence over a 
decision from a given Member State to extend the protection of “consumers” to others 
(i.e. non profit organisations, business start-ups, etc.).  
 

 Professional 
 
The professional should be defined as a natural or a legal person who acts for purposes 
which fall primarily within his/her trade, business or profession. This “positive” approach 
has been chosen by all EC directives and by national legislation almost without exception. 
 
In case of mixed activities (partly outside and partly in the context of a professional 
activity) the special protection to the other party should apply as soon as the professional 
activity is not negligible. The fact that the person is acting in the context of his/her 
professional activity, even though only in part, should be enough to protect the other 
party. 
 
4.2 Consumers acting through an intermediary  
 

Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
 
Option 1: Status quo: consumer protection would not apply to consumer-to-consumer 
contracts where one party makes use of a professional intermediary for the conclusion 
of the contract. 
Option 2: The notion of consumer contracts would include situations where one party 
acts through a professional intermediary. 
 

 
We favour Option 2. 
 
If both parties are private persons but a professional intermediary represents one of 
them, consumer protection rules should apply in favour of the weaker private party (that 
without representation). In these cases, the represented party is in a better position as it 
benefits from the expertise of the intermediary. The other consumer might not be aware 
that this will put him in a situation less beneficial than if the professional was the 
contracting party. The objective of improving existing protection is that intermediary 
contracts cannot be abused to circumvent the application on consumer protection rules. 
A one size fits all solution may thus not be the most adequate solution. More information 
obligations (and sanctions when these are omitted) could be imposed in order to foster 
transparency in some cases. The legislator needs also to be vigilant to ensure that the 

                                                 
40 Spain, Luxemburg, Greece and Hungary. 
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consumer represented by a professional intermediary keeps the rights he has against the 
commercial agent. 
 
4.3 The concepts of good faith and fair dealing in the Consumer Acquis  
 

Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing? 
 
Option 1: The horizontal instrument would provide that under EU consumer contract 
law professionals are expected to act in good faith 
Option 2: The status quo would be maintained: There would be no general clause. 
Option 3: A general clause would be added which would apply both to professionals 
and consumers 

 
We support Option 1 provided it remains a minimum harmonisation. Otherwise 
we prefer Option 2. 
 
Notions such as good faith, reasonable expectations or fair dealing are flexible legal 
terms that can be applied to numerous situations. In this sense the notion of good faith 
could be useful in order to fill gaps in specific legislation.  
 
General contract law in numerous countries already require that a duty of care is 
observed concerning the interests of others. The meaning and the interpretation of the 
term good faith has to be seen in the context of a given legal tradition and country. 
Accordingly, courts and tribunals have interpreted this term in many different ways.  
Even if a general good faith obligation is introduced at EU level, national courts will 
continue to interpret it in different ways according to each legal system. 
 
A general clause based on minimum harmonisation will help increasing commonalities 
within the different legal systems in the long run and at the same time leave enough 
scope for diversity that is responsive to local legal traditions and cultures. 
 
4.4 The scope of application of the EU rules on unfair terms  
 
We would in principle support a horizontal instrument in the field of unfair terms, as the 
protection against unfair terms should apply to all kind of consumer contracts.  
 
Nonetheless, a number of ambiguities and shortcomings in the current directive should 
be first dealt with and solved. The principle of transparency of contract terms should be 
reinforced. This principle is an essential part of the European information model and is 
closely related to the other consumer-protecting information requirements prescribed by 
Community law. A positive obligation on the trader to inform consumers about the 
content of the terms must be expressly included41. Also a positive obligation to only 
include fair terms in contracts must be introduced in the legislation.  
 
The extent of the obligation of transparency is not clear in the directive. In particular it is 
unclear whether the unfairness test includes the transparency test and whether lack of 
transparency results in the nullity of a term. A general clause to declare null and void any 
intransparent clause must be established. The definition of unfairness should therefore 
include the unfair character of a term when it is not transparent for the other party. 
 
                                                 
41 This obligation is only indirectly expressed in recital 20 of the directive: “…the consumer should actually be 
given an opportunity to examine all the terms”.  
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The definition of unfairness in article 3 should be clarified. Clarification whether the 
criteria ‘good faith’ and ‘imbalance’ are to be understood cumulatively, alternatively or in 
the sense that any clause which generates a significant imbalance is always contrary to 
the principle of good faith is also necessary.  The judge should have the power to declare 
on its own motion the unfair character of a term in line with the ECJ judgements42. 
 
However, we think that full harmonisation of the law on unfair terms, is not at all 
appropriate as the unfairness of a term can only be assessed by comparison to a given 
national law. In this regard, full harmonisation would result in the reduction of the level 
of protection in countries where it is particularly high. 
 
4.4.1 Extension of the scope to individually negotiated terms 
 

Question D1: To what extent should the discipline of unfair contract terms 
also cover individually negotiated terms?  
 
Option 1: The scope of application of the Directive on Unfair Terms would be expanded 
to individually negotiated terms.  
Option 2: Only the list of terms annexed to the Directive would be made applicable to 
individually negotiated terms.  
Option 3: Status quo – Community rules would continue to apply exclusively to non-
negotiated or pre-formulated terms. 
 

 
Option 1 could be envisioned. 
 
The GP has proposed to extend the scope of the EU rules on unfair terms to individually 
negotiated terms.  The system of protection introduced in the unfair terms directive is 
based on the idea that the consumer is in a weaker position vis-à-vis the professional as 
regards the level of information, his bargaining power and expertise. The consumer is not 
as well informed as the professional about the content of the terms or general conditions 
and therefore a form of protection has to be put in place. A number of Member States43 
have extended the protection of the directive to individually negotiated terms although 
some have restricted this extension to B2C contracts44.  
 
Such extension would be in line with the case law of the ECJ, which held that the system 
of protection of the unfair terms in directive 93/13/EEC “is based on the idea that the 
consumer is in a weak position vis-à-vis the seller or supplier, as regards both his 
bargaining power and his level of knowledge. This leads to the consumer agreeing to 
terms drawn up in advance by the seller or supplier without being able to influence the 
content of the terms.”45 
 
This inability to influence the content of the terms of the contract will most often also be 
the case when specific terms have been individually negotiated.  The consumer will often 
lack the bargaining power and the knowledge required to be in a position to influence the 
content of contract terms.  The extension of the EU rules to individually negotiated terms 
would allow judges to counter such imbalance also in these cases.   
 
                                                 
42 Case C-240/98 to C-244/98 Océano; case C-473/00 Cofidis 
43 Belgium, Denmark, Finland, Luxemburg, Sweden, Austria, France, Latvia, Malta. 
44 Belgium, France, Luxemburg, Czech Republic, Latvia, Malta. The distinction between standard and 
individually negotiated terms was included neither in the original proposal of the Commission of 1990 nor in its 
amended proposal of 1992. The final wording of the directive excluding individually negotiated terms was the 
result of a compromise found at the end of the legislative process. 
45 Joined cases C-240/98 to C-244/98 Océano, [2000] ECR I- 04941, para 25, 
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In those countries where such an extension did not take place, there are incidents where 
it is difficult for consumers to prove that terms were not individually negotiated (for 
example when parts are handwritten). If there was no extension to individually 
negotiated terms, it would be advisable to clarify that the burden of proof would be on 
the business.  Also, if no extension is envisioned, it is clear that Member States must 
remain able to extend this protection to individually negotiated terms. 
 
4.5 List of unfair terms 
 

Question D2: What should be the status of any list of unfair contract terms to 
be included in a horizontal instrument?  
 
Option 1: Status quo: To maintain the current indicative list. 
Option 2: A rebuttable presumption of unfairness (grey list) would be established for 
some contractual terms. This option would combine guidance with flexibility as to the 
assessment of fairness.  
Option 3: A list of terms – presumably much shorter than the existing list – which are 
considered to be unfair in all circumstances (black list) would be established.  
Option 4: A combination of options 2 and 3: some terms would be banned completely, 
while a rebuttable presumption of unfairness would apply to the others. 
 

 
We favour Option 4. 
 
The GP contains several proposals to amend the current status of the list of unfair 
contract terms.  A combination of option 2 and 3, i.e. a rebuttable presumption of 
unfairness for some contractual terms whereas other terms would be blacklisted, is the 
option we prefer. 
 
A grey list provides for guidance combined with flexibility.  Some clauses will in most 
circumstances be unfair, but there may well be exceptional situations in which this is not 
the case.  A rebuttable presumption then leaves the possibility open to show that in the 
concrete circumstances there was no unfairness.   
 
For other provisions, it is possible to determine ex ante and in abstracto that they will be 
unfair in all circumstances.  It would lead to an increase of legal certainty to have certain 
clauses on a black list.  A number of Member States have black-listed the indicative list of 
the annex, rendering the terms in that list null and void without the need to claim their 
unfairness46.  We advocate in favour of the establishment of two different lists: one so-
called “black list” containing terms that should be automatically null and void, and a 
“grey list” of terms which are presumed to be unfair but which could be subject to an 
assessment by a court or by an administrative body (rebuttable presumption of 
unfairness). 
 
Protection against unfair terms should apply across the board to all kind of consumer 
contracts. This extension requires however that the measures in the current directive are 
strengthened in order to take into account the particularities of certain types of contracts 
(for example end-user license agreements). 
                                                 
46 Austria, Belgium, Czech Republic, Estonia, Greece, Latvia, Lithuania, Luxembourg, Malta, Slovenia and Spain. 
In Malta, the Minister responsible for consumer affairs, after consultation with the Consumer Affairs Council, is 
empowered to amend, substitute or revoke any of the terms in the black list. Germany, Hungary, Italy, 
Netherlands and Portugal in contrast opted for a combination of both black and grey lists. In Belgium, Estonia, 
Malta, Portugal and Spain the black list contains more clauses than the annex of the directive. In Cyprus, 
France, Ireland, Poland, Slovakia and United Kingdom on the other hand there are only non-binding grey lists. 
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An important unresolved issue in the directive refers to the legal consequences of an 
unfair term. We regret that it is still very attractive for business to maintain unfair terms 
in their standard contracts because no remedy is in place. This shows that redress 
mechanisms are still not effective. An effective remedy could be the injunction directive 
combined with a ‘skimming-off’ procedure to curb any economic incentive to maintain an 
unfair clause.  
 
4.6  Scope of the unfairness test 
 

Question D3: Should the scope of the unfairness test of the directive on unfair 
terms be extended?  
 
Option 1: The unfairness test would be extended to cover the definition of the main 
subject matter of the contract and the adequacy of the price. 
Option 2: Status quo - the test of unfairness would be kept in its present form. 

 
We support a differentiated approach between Option 1 and Option 2. 
 
In principle, the price and subject matter of the contract should remain outside of judicial 
control.  
 
However, some clauses that refer to price should be subject to that control, for example 
clauses that refer to price increases, price formation and incidental costs (airport fees for 
example) or ancillary services (switching costs, costs for account closure, etc) – when 
price formation is opaque, the formation of prices according to market forces is not 
possible.  This is also the case where monopolies exist and competition is distorted 
otherwise. 
 
In the digital world, in particular in the context of end-user license agreements, 
consumer behaviour is not only confined by contractual limitations but also by 
restrictions through technical measures or technical codes (which are not always in line 
with the contractual obligations imposed on the consumer).  These codes are complex 
and often interrelated with a complex value chain, for example if manufacturer or service 
providers themselves are bound to technical specifications and compliance rules through 
standards or licenses.  Those rules however must not be an excuse for imposing unfair 
terms on consumers. There must be a mechanism in place that sets boundaries on unfair 
technical codes.  A mechanism that defines whether a certain restriction, code or 
specification can be considered fair under consumer protection law is urgently needed.  
 
In these cases, judicial control seems adequate.  
 
4.7 Information requirements  
 
One common feature to all the directives is the requirement on the professional to 
provide the consumer with a set of information - before the conclusion of the contract 
and/or immediately afterwards. Giving consumers sufficient information, to allow them to 
take informed decisions, is a central instrument of consumer protection.  
 
There is room for more consistency and less unnecessary overlap in the pre-contractual 
information requirements in the different directives47. A horizontal instrument could set 
up some general rules derived from the current acquis but also from other directives that 
                                                 
47 See T. Wilhelmsson, C. Twigg-Flesner, “Pre-contractual information duties in the acquis communautaire”, 
European Review of Contract Law 2006/4, 441-470. 
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are not included in the current revision (e.g. the distance selling of financial services 
directive 2002/65/EC, the e-commerce directive 2000/31/EC but also the UCPD 
2005/29/EC).   
 
However, general rules on pre-contractual statements cannot totally replace more 
detailed lists of information that may have to be provided in the context of particular 
transactions, such as time-share or package travel or in the context of particular 
technologies, such as Digital Rights Management. 
 
Any horizontal instrument would thus have to be complemented by specific rules for 
specific situations. 
 

Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis?   
 
Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months.  
Option 2: There would be different remedies for breaching different groups of 
information obligations: some breaches at the pre-contractual and contractual level 
would give rise to remedies (e.g. incorrect information on the price of a product could 
entitle the consumer to avoid the contract), whilst other failures to inform would be 
treated differently (e.g. through an extension of the cooling-off period or with no 
contractual sanction at all).  
Option 3: Status quo: The contractual effects of failure to provide information would 
continue to be regulated differently for different types of contract. 

 
We favour a combination of Options 2 and 3. 
 
A consistent approach to the question of appropriate remedies is currently lacking in the 
existing consumer protection directives.  One remedy that can regularly be retrieved for 
the failure to comply with pre-contractual information obligations is an extension of the 
period for withdrawal.  However, there is no consistency in the way this extension 
functions.  In case of distance selling directive, the period for withdrawal is prolonged 
(with a maximum limit), a similar – though not identical in terms of the calculation of the 
period - solution is provided for in the timeshare directive (94/47/EC).  In case of 
doorstep selling (directive 85/577/EEC) and distance selling of financial services 
(directive 2002/65/EC), the period of withdrawal only starts when the relevant 
information has been provided, thus potentially leading to a perpetual period for 
withdrawal.48 
 
A general rule stating that the period for withdrawal only starts when all relevant 
information has been provided could be envisaged.  A decision would also need to be 
taken on whether a maximum period for withdrawal is desirable, even when not all 
relevant information has been given, to balance the interests of consumers and 
businesses.  The current maximum period in the distance selling directive is, however, 
too short.  A maximum period of at least a year would be more reasonable. 
 
It is also necessary to provide for other remedies for breach of information duties, both 
in case a contract is concluded and in case no contract is concluded.  It is however 
questionable whether a Community instrument should determine what form these 
remedies should take and whether a consumer specific approach is necessary (as 
opposed to a general contract / tort law solution).   

                                                 
48 See case 481/99 Heininger. [2001] ECR I-9946 (with regard to the doorstep selling directive). 
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The Member States currently have very different systems in place, sometimes deriving 
from tort law sometimes from contract law.  In some national legal systems, contracts 
cannot be enforced against a consumer if certain pre-contractual information duties have 
not been complied with.49  It seems however that the divergences between national laws 
in this matter have not proved to constitute a barrier to the internal market.  On the 
contrary, if such remedies would be provided for in a Community instrument, and 
especially if such instrument would be a full harmonisation instrument, this will have a 
major (negative) impact on the consistency of national contract / tort law systems. 
 
It should be sufficient to determine that the Member States must provide for adequate 
remedies in case of breach of pre-contractual information duties, both when a contract 
has been concluded and when no contract has been concluded.  It should remain within 
the competence of the Member States to determine whether such solution ought to be 
found in contract or in tort law.  Any difference in remedies that may result from such 
approach and any barriers to trade that this may cause to businesses can be easily 
avoided by businesses respecting the legislation and by providing the pre-contractual 
information required. 
 
If there are no incentives to the trader to comply with the information requirements, 
consumers would not be effectively protected. Therefore the consequences of non 
compliance with the information requirements should be strengthened but without a 
ceiling.  
 
In the case of certain fundamental breaches (name and address of the trader (e-mail), 
price of the good(s) and/or service(s)…), the consumer should be allowed to denounce 
the contract. When the seller has failed to provide the information on the right of 
withdrawal, the cooling-off period should commence when that information has been 
provided50.  It should be stated that the non-exercise of the right of withdrawal within 
the given period should not deprive consumers from exercising nullity in cases where 
they are entitled to it under other legal basis such as general national contract law. 
 
Notwithstanding, the purpose of the information obligations vary from one type of 
contract to another. Therefore, the establishment of a consistent horizontal approach in 
the field of remedies should not prejudice the need for specific (more protective) rules in 
some sectors (distance selling, timeshare…) 
 
4.8 Right of withdrawal  
 
A horizontal instrument should include some general rules on how a right of withdrawal 
functions.  The current divergences in the way cooling off periods are dealt with in the EC 
directives are indeed one of the most striking examples of unnecessary inconsistencies.  
There are currently five directives that grant consumers a right of withdrawal and a sixth 
directive is on its way: 
 

 Directive 85/577 on doorstep selling 
 Directive 94/47 on timesharing 
 Directive 97/7 on distance selling 

                                                 
49 See T. Wilhelmsson, C. Twigg-Flesner, “Pre-contractual information duties in the acquis communautaire”, 
European Review of Contract Law 2006/4, 441-470 (465-468). 
50 Case-law before the ECJ  (Heininger: judgment of 13 December 2001 C-481/99) has established that one 
consequence of not informing the consumer about the existence of the right of withdrawal is that the period of 
withdrawal is extended indefinitely, i.e., the seven-day ‘withdrawal period’ will not commence until the 
consumer has been informed adequately: 
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 Directive 2002/65 on distance selling financial services 
 Directive 2002/83 on life assurance 
 Proposal for a directive on consumer credit 

 
Not all these directives are included in the review.  Although the proposal to harmonize 
the cooling off periods can be welcomed the limited scope of the review will once more 
only partially solve the current problems of inconsistency. 
 
A first draft of how such general rules could look like has been presented at the 3rd 
European Discussion Forum in Stuttgart last March and at the stakeholders meeting in 
June last year.   
 
There are indeed advantages in having one set of rules in a horizontal instrument that 
apply when the consumer is granted a statutory right of withdrawal.  Derogations in 
vertical directives will remain necessary but they could be limited to those situations and 
aspects where derogations are justified.   
 
A right of withdrawal cures different problematic situations.  The cooling off period should 
be thus shaped in such a way that the problems that made it impossible for the 
consumer to make a well considered, informed decision when entering into the contract 
(eg psychological pressure due to aggressive sales practices or the impossibility to 
inspect the goods) are cured during the period for withdrawal.  These different rationales 
may continue to justify divergences from the general set of rules in the horizontal 
instrument.   
 
A large number of aspects can, however, be dealt with in a horizontal instrument and for 
some of these aspects full harmonisation can even be considered. 
 
4.8.1 The cooling-off periods 
 

Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis? 
 
Option 1: There would be one cooling-off period for all cases when the consumer 
directives grant consumers a right to withdraw from the contract, e.g. 14 calendar 
days. Option 2: Two categories of directives would be identified and to each of them a 
specific cooling-off period would be attached (e.g. 10 calendar days for door-to-door 
and distance contracts as opposed to 14 calendar days for timeshare). Option 3: Status 
quo: cooling-off periods would not be harmonised in the consumer acquis; they would 
be regulated in the sectoral legislation 

 
We favour a combination of Options 1 and 2. 
 
The length and the calculation of the cooling off period are issues that could be 
harmonized and even where maximum harmonisation could be envisaged, provided the 
period is adequately set.  The duration of the general cooling-off period should be 
counted in calendar days.  A calculation in calendar days guarantees more uniformity.  
The highest withdrawal period based on the distance selling directive in a Member State 
is 15 working days. This would amount to possibly 19 calendar days.51 A reasonable 
approach could be 14 calendar days. 
 

                                                 
51 See BEUC’s response to the Commission consultation on the revision of the distance selling directive, 
BEUC/X/085/2006 at http://www.beuc.org/ 
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However, for certain consumer contracts, which are particularly complicated for 
consumers (e.g. timeshare), derogation from the general rule will be necessary.  A period 
of 14, 15 or 19 days is not sufficient to allow consumers who concluded a timeshare 
contract in another Member State to gather all information required and to seek the 
advice needed in order to take a well considered and informed decision.  Such a period 
will not always guarantee that he can reflect on his decision at home. He may still be on 
holiday and abroad during this period.  In timeshare contracts consumers should benefit 
from a 30-days withdrawal period52. 
 
It would be reasonable to also include a common method to calculate periods. Such a 
method needs to be consumer-friendly and at the same time practical.  The latter aspect 
is often not considered in the notice of cancellation.  
 
4.8.2 The modalities of exercising the right of withdrawal 
 

Question F2: How should the right of withdrawal be exercised? 
 
Option 1: Status quo: Member States would be free to determine the form of the 
notice of withdrawal.  
Option 2: One uniform procedure for the notice of withdrawal across the consumer 
acquis would be established.  
Option 3: All formal requirements for the notification of withdrawal would be excluded. 
A consumer would then be able to withdraw from the contract by any means (including 
by returning the goods) 

 
We support a combination of option 2 and 3. 
 
The GP proposes several possibilities regarding the exercise of the right of withdrawal.  
The option we prefer is the exclusion of any formal requirement for the notification of the 
right of withdrawal.  It should be excluded that consumers lose their right simply because 
the formal requirements have not been met although the business was perfectly well 
informed of the will of the consumer to withdraw from the contract.  The exclusion of 
formal requirements is the best guarantee to avoid such discussions. 
 
A uniform procedure would only be acceptable if it maintained certain flexibility in the 
way the right of withdrawal is exercised. It must be simple and easy for consumers. An 
obligatory registered mail may in some instances be too burdensome although better for 
evidence. In particular it should be made clear that any method of communication is 
permissible (as long as it can be used as proof). 
 
4.8.3 The contractual effects of withdrawal  
 
Whether the right of withdrawal is an effective instrument of consumer protection 
depends to a major extent on the exact consequences of this right. These consequences 
are currently not sufficiently clear in the different directives. There is a need for a general 
set of rules determining the main principles that govern the unravelling of contracts when 
the right of withdrawal has been exercised.  A horizontal instrument would be adequate 
to establish the legal consequences of exercising this right. 
 

                                                 
52 See BEUC’s response to the Commission consultation paper on the revision of the Timeshare directive, 
BEUC/X/53 at http://www.beuc.org/ 
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Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 
 
Option 1: The current regulatory options would be removed - consumers would then 
not face any costs whatsoever when exercising their right of cancellation. 
Option 2: The existing options would be generalised: consumers would then face the 
same costs when exercising the right to withdrawal irrespective of the type of contract.  
Option 3: Status quo: The current regulatory options would be maintained. 

 
We favour Option 1. 
 
The current directives deal with the issue of costs in diverging ways and these vague 
rules continue to lead to discussions.53  The provisions of the directives do moreover not 
guarantee that the consumer enjoys an effective right of withdrawal.  The provisions of 
the Distance Selling Directive 97/7 have for example been interpreted by the Austrian 
High Court in such a way that it becomes extremely costly for the consumer to exercise 
his right of withdrawal if he has used the goods during that period.54 
 
The exercise of the right of withdrawal should involve no costs for the consumer. It 
should in any event be made clear that the risk lies with the seller during the period for 
withdrawal (except – as the case may be – for returning the goods). Otherwise, the 
intention of the right would become meaningless. It might be fair that the consumer pays 
the costs of returning the goods when he/she withdraws from the contract for no specific 
reason. On the contrary, the costs should be paid by the seller if the good(s) or 
service(s) are not in conformity with the contract or are defective.  
 
It should also be made clear that the consumer cannot be required to compensate for 
any loss of value due to testing the goods. The horizontal instrument should also 
establish that the professional is due to reimburse the price of the good or service to the 
consumer within a certain deadline. The value of any services that have been provided 
during the period for withdrawal should not be determined on the basis of the contract 
that the consumer has withdrawn from but on the market value. 
 
In any event, it should be clarified that no costs occur for the usage of the good, 
eventual obsolescence of the goods, or for accidental loss of goods.  Similarly, it should 
be noted that compensation for lost value in service contracts would be excluded.  
 
Another problem that should be dealt with in a horizontal instrument is the problem of 
linked contracts.  Again, the consequences of withdrawal on linked contracts will 
determine whether a right of withdrawal is a useful and effective instrument or not.  The 
recent cases Schulte and Crailsheimer have made the gaps in the current legislation 
painfully clear.55  It should be clearly set out that withdrawal from one contract 
automatically implies that the consumer is also no longer bound by any other contract 
that form an economic unit with the contract the consumer withdrew from. 

                                                 
53 See for example the differing opinions on article 6 (2) of Directive 97/7/EC of a.o. H. Micklitz, “La directive 
97/7/CE sur les contrats à distance ”, in H. and B. Stauder (eds.), La protection des consommateurs acheteurs 
à distance.  Analyse du droit suisse à la lumière du droit communautaire et du droit comparé, Brussel, Bruylant, 
1999, 37; H. Micklitz and N. Reich, “Umsetzung der EG-Fernabsatzrichtlinie”, Betriebsberater 1999, 2095 ; P. 
Mankowski, Beseitigungsrechte, Tübingen, Mohr Siebeck, 2003, 893 on the one hand and C. Gössmann, 
“Electronic commerce.  ”, MMR 1998, 90-91 on the other hand 
54 See Decision of 27 September 2005 1, Ob 110/05 s., dealing with the interpretation of §§ 5 e et seq. 
Konsumentenschutzgesetz requiring the consumer to compensate the loss of value due to the use of the goods 
during the period for withdrawal. 
55 See Case C-350/03, 25 October 2005, Schulte v Deutsche Bausparkasse Badenia AG, [2005] ECR I-09215; 
Case C-229/04, 25 October 2005, Crailsheimer Volksbank eG v Klaus Conrads and Others, [2005] ECR I-09273. 
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Finally, there is also scope for harmonising the information to be provided with regard to 
right of withdrawal.  The consumer should in all cases be informed of the fact that he has 
(or not) a right of withdrawal, of the length of the period for withdrawal and of the 
modalities to exercise such right.  He should in addition be informed of the consequences 
of exercising such right. 
 
4.9 General contractual remedies  
 

Question G1: Should the horizontal instrument provide for general contractual 
remedies available to consumers? 
 
Option 1: Status quo: the existing law provides for remedies limited to the particular 
types of contracts (i.e. sales). The general contractual remedies would be regulated by 
national law. 
Option 2: A set of general contractual remedies available to consumers in the case of a 
breach of any consumer contract would be provided. These remedies would include: 
the right of a consumer to terminate the contract, to ask for a reduction of the price 
and to withhold performance.. 

 
We favour Option 2. 
 
Contractual remedies in consumer contracts very much depend on the type of contract at 
stake. Nevertheless, a general provision dealing with remedies would fill a gap which 
nowadays exists in the consumer law acquis. It would be most important to create 
general remedies for all types of consumer contracts.  
 
The adequate way forward as far as remedies are concerned would be to improve the set 
of remedies in each directive separately. 
 
4.10 General right to damages  
 

Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract? 
 
Option 1: Status quo: the issue of contractual damages would be governed by national 
laws, except when provided for in the Community acquis (e.g. package travel). 
Option 2: A general right to damages for consumers would be foreseen - they would be 
able to claim damages for all breaches, irrespective of the type of breach and the 
nature of the contract. It would remain up to the Member States to decide what types 
of damages could be compensated.  
Option 3: A general right to damages for consumers would be foreseen and it would be 
provided that these damages should at least cover purely economic (material) 
damages that the consumer has suffered as a result of the breach. Member States 
would then be free to regulate non-economic loss (e.g. moral damages).  
Option 4: A general right to damages for consumers would be introduced and it would 
be provided that these damages should cover both the purely economic (material) 
damage and moral losses 

 
We favour Option 1. 
 
Almost all Member States provide already for compensation for damages in their 
legislation in case of breach of contract, although the amount and type of damages 
compensated may differ from one country to another.  The right to damages should 
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continue to be regulated by national laws except when a particular sectorial directive 
further specifies which damages are to be compensated.  
 
What would really enhance consumers’ confidence are efficient, cheap and reliable 
enforcement schemes of cross-border disputes and more advertising of ECCs and similar 
systems that are free of charge for consumers 
 
 
5. SPECIFIC RULES APPLICABLE TO CONSUMER SALES 
 
The main challenge of the sales/guarantees Directive has been to absorb the specific 
rules introduced by the Directive into an existing system of national sales law. The use of 
concepts in the Directive which were unfamiliar to particular domestic legal systems 
posed a significant hurdle in the transposition process in some countries.  
 
It is difficult to determine whether the horizontal instrument is reasonable in the context 
of sales law (see in this context comments under 6.2.). Ultimately, this directive may be 
better revised vertically. 
 
5.1  Types of contracts to be covered 
 

Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are 
provided to consumers? 
 
Option 1: Status quo: i.e. the scope of application would be limited to sales of 
consumer goods, with the only exception of goods which are still to be produced. 
Option 2: The scope would be extended to additional types of contracts under which 
goods are supplied to consumers (e.g. car rental). 
Option 3: The scope would be extended to additional types of contracts under which 
digital content services are provided to consumers (e.g. on-line music) 
Option 4: Combination of Option 2 and 3 

 
We favour Option 4  
 
We would favour in the directive the extension of the scope to additional types of 
contracts under which goods are supplied to consumers – at least where the consumer 
interest is comparable to the consumer interest in sales transactions (option 2).  
 
The limitation of the scope of the directive to ‘tangible movable items’ (Art.1.2 of the 
Directive) is no longer appropriate in the digital era, where more and more goods are 
exchanged in an intangible format (e-books, software, MP3 files….). Today, it is clear that 
a major deficit in consumer protection exists where consumers purchase and download 
digital material. We consequently demand that consumers shall have the same rights 
offline and online. 56 BEUC supports the extension of the scope to additional types of 
contracts under which digital content services are provided to consumers including 
software and data (option 3).  
 
We acknowledge that digital material and data are in many respects ‘different’ from other 
tangible goods, and might require specific rules. The starting point of these rules 
however must be that consumers is equally protected when buying digital.  Similarly, it is 

                                                 
56 See our campaign on consumers digital rights at www.consumersdigitalrights.org  
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important that the downloading of digital contents should not be excluded from the scope 
of application of the distance selling directive.  
 
If software causes damages due to security holes, it may be impossible for the consumer 
to prove that the security technology applied was ‘state of the art’.  A reversal of the 
burden of proof is therefore necessary. The manufacturer will be in a better position to 
prove that at the time of production, the software was in compliance with the respective 
security standards. The extension of the scope should in addition include a claim for 
compensation if damages occurred. The consumer must also have a right of withdrawal 
in cases where problems related to non-compatibility of software arise. 
 
In addition, it has to be noted that several Member States did not apply the exceptions 
listed in Art.1.2 (b) of the Directive: “Denmark, Estonia, Finland, Germany (which also 
includes water and gas supplied through the mains), Latvia, Malta (“any tangible moveable 
item of property”), Portugal (which also extends the law to immovables), and Slovakia 
(includes electricity and gas supplied to consumers)”.57 
 
We believe that the scope should be widened to encompass gas, water and electricity 
supply (While such contracts for the supply of liquids and gases certainly contain an 
element of sales in respect of the amount actually supplied, they may also involve a 
certain element of services, such as maintenance provisions. The law would apply to the 
actual sales part of the contract.)58 
 
5.2  Second-hand goods sold at public auctions 
 

Question H2: Should the rules on consumer sales apply to second-hand goods 
sold at public auctions?  
 
Option 1: Yes.  
Option 2: No, they would be excluded from the scope of Community rules 

 
We favour Option 1 
 
In auction, the consumer cannot see the good before the conclusion of the contract nor 
obtain relevant information from the seller. To boost consumer confidence and bring legal 
certainty, we believe that rules on consumer sales should apply to second-hand goods 
sold at public auctions (option 1).  
 
Art. 1.3 of the Directive provides that Member States can decide to exclude from the 
scope of the directive “second-hand goods sold at public auction where consumers have 
the opportunity of attending the sale in person”. Only 8 Member States have exercised 
this right.  
 
A definition of “public auctions” at EU level would therefore be reasonable. 
 

                                                 
57 Law compendium. 
58 Principles of European Sales Law - Utrecht Working Team on Sales Law. Article 1:105 of European Sales 
Law58 consider than it applies to: 
“(a) electricity; 
(b) information and data, including software and databases;  
(c) stocks, shares, investment securities and negotiable instruments; and 
(d) other forms of incorporeal property, including rights, receivables and industrial or other intellectual property 
rights, but not including rights in land, buildings or other immovable property.” 
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5.3  General obligations of a seller – delivery and conformity of goods 
 

Question I1: How should delivery be defined? 
 
Option 1: Delivery would mean that the consumer materially receives the goods (i.e. 
the goods are handed over to the consumer). 
Option 2: Delivery would mean that goods are placed at the consumer’s disposal at the 
time and place specified in the contract. 
Option 3: Delivery would mean, by default, that the consumer takes physical 
possession of the goods, but the parties can agree otherwise 
Option 4: Status quo: the term delivery would not be defined 

 
In theory, we favour Option 1  
 
A Europe-wide definition of “delivery” may solve concrete issues such as the relationship 
between price and delivery and the refusal of suppliers to deliver to consumers. 
However, in some Member States, the concept of delivery is intertwined with the transfer 
of ownership. A European definition of “delivery” may affect national contract law; this 
needs to be very carefully analysed.  
 
For most consumers, it seems the material receipt of the good is experienced and seen 
as the actual delivery. Accordingly this is also the moment, which is best to judge 
conformity with the contract. So if one reflects on the concept of delivery and would try 
to define the most obvious, fair and comprehensible manner of delivery for consumers, 
option 1 would be the best.  However, the devil lies in the detail: Other questions may 
immediately occur such as the delivery to a third person. Also, the question of delivery 
becomes obviously more complicated when the delivery concerns intangible products.  
 
In case of distance selling, one of the biggest problems remains non-delivery. A better 
way to improve consumer confidence would be to provide consumers with remedies in 
case of non-delivery, late or partial delivery – and not only in the case of non-conformity- 
or by requiring that no payment or no full payment should be made before the delivery.  
 
5.4  The passing of risk in consumer sales 
 

Question I2: How should the passing of the risk in consumer sales be 
regulated? 
 
Option 1: The passing of the risk would be regulated at Community level and be linked 
to the moment of delivery. 
Option 2: Status quo: the passing of risk would be regulated by the Member States, 
with the consequence of divergent solutions 

 
We favour Option 2. 
 
If EU law defines the notion of delivery, it makes sense that it also regulates the passing 
of risks.  
 
However, the sales directive states that references to the time of delivery do not imply 
Member States have to change their rules on the passing of the risk (recital 14). 
Furthermore, the concepts of delivery and the passing of the risk do not coincide in all 
Member States, simply because they are conceptually not conceived in the same way. It 
is noteworthy that Greek law assesses whether goods are in conformity with the contract 
at the time risk passes from buyer to seller. In Poland, the relevant time is the time of 
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delivery (i.e., the time of transfer of possession from the seller to the buyer), rather than 
the time of concluding the contract, as is the case in Luxembourg. The position is similar 
in the United Kingdom, although the law was amended to equate passing of risk with the 
time of delivery.  In Hungary, the “time of performance” is regarded as the relevant time. 
 
These examples show that the passing of risk is of a contractual nature – that goes much 
beyond consumer contracts and that touches upon longstanding legal traditions. The 
regulation of this notion at European level may therefore cause resistance.  
 
5.5  Conformity of goods (2 years) 
 
5.5.2  Extension of time limits 
 

Question J1: Should the horizontal instrument extend the time limits applying 
to lack of conformity for the period during which remedies were performed?  
 
Option 1: Status quo: no changes would be made.  
Option 2: Yes. The horizontal instrument would provide that the duration of the legal 
guarantee is extended for a period during which the consumer was not able to use the 
goods due to remedies being performed. 

 
We favour option 2 – but not necessarily in horizontal instrument. 
 
We suggest the suspension or interruption of the legal guarantee during the period where 
the consumer is not able to use the goods. Some Member States (Czech Republic, 
Hungary, Malta, Spain, Belgium and France) have already provisions aiming at extending 
this period in case of repair, replacement or negotiations between seller and consumer, 
as provided in Recital 18.  
 
However, it would be even more important to provide the consumer with a substitution 
during this period. In this context, it should be clarified that the consumer is not obliged 
to pay a compensation for use in case he returns the defected good. 
 
5.5.3  Recurring defects 
 

Question J2: Should the guarantee be automatically extended in case of repair 
of the goods to cover recurring defects?  
 
Option 1: Status quo: The guarantee would not be extended.  
Option 2: The duration of the legal guarantee would be extended for a period to be 
specified after the repair to cover the future re-emergence of the same defect. 

 
We favour Option 2 
 
The duration of the legal guarantee should be automatically extended after the repair in 
order to cover the same defect later on or a defect related to the repair or the 
replacement part.  This is appropriate because the consumer can only control the good 
after the reparation.  
 
The reappearance of the same defect should also give the right to the consumer to ask 
for replacement of the good rather than another repair – as he may have lost any 
confidence in the opportunity of a repair.   
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5.5.4  Second-hand goods 
 

Question J3: Should specific rules exist for second hand-goods?  
 
Option 1: A horizontal instrument would not include any derogation for second hand 
goods: the seller and consumer would not be able to agree on a shorter period of 
liability for defects in second hand goods. 
Option 2: A horizontal instrument would contain specific rules for second hand goods: 
the seller and the consumer may agree on a shorter period of liability for defects in 
second hand goods (but not less than one year). 

 
We favour Option 1.  
 
The possibility to have a shortened period of liability for second-hand goods under 
Art.7.1 of the directive was applied by 14 Member States, whereas 11 chose not to use 
it. This agreement between the seller and the consumer cannot be less than 1 year. The 
consumer being the weaker party, one could argue that it is doubtful that the consumer 
has the power to negotiate a satisfactory period of liability with the trader.  
 
We believe that in order to simplify the existing rules and to bring more clarity, a single 
rule for all goods should apply. If one would agree to shorter period of guarantee, the 
burden of proof should be facilitated for consumers. 
 
In addition, giving the increasing level of consumer-to-consumer (C2C) sales, one option 
could be that in cases of C2C transactions, a shorter liability period should apply.  
 
5.6  Burden of proof (6 months) 
 

Question J4: Who should bear the burden to prove that the defects existed 
already at the time of delivery? 
 
Option 1: Status quo: During the first six months it would be up to the professional to 
prove that the defect did not exist at the time of delivery.  
Option 2: It would be up to the professional to prove that the defect did not exist at 
the time of delivery for the entire duration of the legal guarantee, as long as this would 
be compatible with the nature of the goods and the defects. 

 
We favour Option 2. 
 
In practise, the application of the six months presumption rule turned out to be at the 
disadvantage of consumers, serving de facto as a way to limit the legal guarantee. It 
appears that professionals - after the six months period is over - require immoderate 
proof duties on the consumers that are very often not in a position to provide such 
evidence, i.e. the existence of the defect at the time of delivery.  
 
We believe that the burden of proof should be placed upon the party who possesses the 
relevant information and the particular expertise, i.e. the professional. We therefore 
strongly support (as it is already the case in Portugal) a reversed burden of proof, where 
it is for the professional to show that the defect did not exist at the time of delivery for 
the entire duration of the legal guarantee.  
 
The Commission proposes the reversal of the burden of proof under the condition that 
(1) it is “compatible with the nature of the goods and of the defects” and that (2) it is not 
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due to the “normal wear and tear” of the goods. We believe these criteria to be balanced 
and to serve both the interests of the sellers and of the consumers. 
 
5.7  Remedies 
 
5.7.2  The order in which remedies may be invoked 
 

Question K1: Should the consumer be free to choose any of the available 
remedies?  
 
Option 1: Status quo: consumers would be obliged to request repair/replacement first, 
and ask for a price reduction or termination of contract only if the other remedies are 
unavailable.  
Option 2: Consumers would be able to choose any of the available remedies from the 
start. However, termination of the contract would only be possible under specific 
conditions. 
Option 3: Consumers would be obliged to request repair, replacement or reduction of 
price first, and would be able to ask for termination of contract only if these remedies 
are unavailable 

 
In principle, we favour option 2  
 
Article 3 of the directive gives the consumer an initial choice only between repair and 
replacement, then followed by price reduction or rescission only if the two first remedies 
are claimed to be impossible or disproportionate. A number of Member States however 
have allowed the consumers to choose freely between the four remedies. 
 
Option 2 allows the consumer to choose freely any of the remedies. However, the 
Commission proposes that the termination of contract would only take place “in case of 
non-performance and breaches that are so serious as to give consumers reasonable 
grounds to refuse correct performance”. This however places the burden of the proof on 
the consumer. It would have the same effect as today where de facto the consumer may 
be refused the right to cancel because he is not able to determine whether it is 
disproportionate or not. BEUC always criticised recital 11 of the current Directive, which 
provides for an indication of what might be considered to be “disproportionate”, thereby 
only referring to the costs for the seller, and not taking into account the legitimate 
expectations of the consumer. The tendency might well be that industry applies the 
disproportional rule to their advantage.  
 
In particular in the service sector or in case of perishable goods for example, a right to 
price reduction or rescission may not be sufficient remedies. A right to terminate the 
contract on the contrary permits a consumer who has lost confidence in a trader not to 
be bound any longer with the provider by a contractual relation. 
 
In the case where second-hand goods are included in the scope of the directive, the 
remedies could eventually be limited as replacement would most probably be impossible. 
Remedies could also depend on the category of the products or the type of contract.  
 
Usually consumers do not want the termination of the contract – they just want the 
trader to perform his part of the contract, i.e. deliver goods that are conform to the 
expectations of the consumers. We therefore believe that the consumer should be 
allowed to choose between repair, replacement or price reduction (option 3). On the 
other hand, option 3 rules out the possibility to ask for termination, be another remedy 
available which may be inappropriate in some cases (see comments above). 
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 Free of charge  

 
In case of non-conformity, it should be clear that the remedies are provided free of 
charge to the consumers, i.e. for instance that they should not pay when returning the 
goods for reparation or exchange.  
 

 Damages 
 
The relationship between the remedies in Article 3 and the right to damages is not made 
clear, leaving scope for uncertainty. The domestic laws of all the Member States provide 
for damages as an alternative or additional remedy in cases of non-conformity. In most 
Member States, it remains possible to bring a claim for damages/compensation instead 
of, or as well as, a claim under the provision implementing Article 3.  
 

 Issue of after-sales services (availability of spare parts)  
 
We regret that the Commission does not address the issue of after-sales services –which 
is very important in term of boosting consumer confidence in cross-border trading. The 
information on whether after-sale service is available should be made compulsory.  
 
It is also apparent from some country reports that there remains an issue about the 
treatment of “after-sales” services. Some countries require the availability of spare parts 
for a period of time after sale, while others require at least some information about the 
availability of after-sales services or spare parts. 
 
5.8  Notification of the lack of conformity (2 months)  
 

Question K2: Should consumers have to notify the seller of the lack of 
conformity? 
 
Option 1: A duty to notify the seller of any defect would be introduced. 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. when the 
seller acted contrary to the requirement of good faith or was grossly negligent). 
Option 3: The duty to notify within a certain period would be eliminated 

 
We favour Option 3  
 
The duty to notify within two months has been elected by 15 Member States, but 10 
chose not to use it. 
 
The abolition of the notification is appealing from a consumer viewpoint but will not 
burden the business disproportional. A consumer will in any event be obliged to claim 
remedies rather quickly in order to be able to provide evidence. 
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5.9  Direct producers’ liability for non-conformity 
 

Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity? 
 
Option 1: Status quo: no rules on direct liability of producers would be introduced at 
EU level. 
Option 2: A direct liability for producers would be introduced under the conditions 
described above. 

 
We favour Option 2  
 
BEUC has argued in favour of the establishment of a regime of joint and several 
liability of “the producer, a previous seller in the same chain of contracts or any other 
intermediary” (recital 9) that would allow consumers to request remedies directly from 
manufacturers throughout the EU59.  Moreover, option 2 is coherent with recital 23 of the 
Directive that commits to more far-reaching harmonisation, notably by providing for the 
producer's direct liability for defects for which he is responsible. 
 
A direct producers’ liability would be beneficial to consumers, as they could address a 
branch or a representative of the manufacturer in their own country.  It would also 
benefit the internal market, as it would boost consumers’ confidence in shopping cross-
border. 71% of consumers think it is harder to resolve problems such as complaints, 
returns, price reductions, guarantees, when purchasing from providers located in other 
EU countries compared to the ones based in their home country60. 
 
In addition, the insolvency risk of the manufacturer is – on average - lower than that of 
diversified sellers. He is thus the most efficient redress addressee, both with regard to 
the legal recourse as well as in financial respects. It is also reasonable to allocate liability 
with the producer who controls the accuracy of the products within his sphere of 
influence. Yet, such a direct liability would need to be unambiguous and user-friendly to 
be successful. 
 
5.10  Consumer Goods Guarantees (Commercial guarantees) 

5.10.1 Content of the commercial guarantee 
 

Question M1: Should a horizontal instrument provide for a default content of a 
commercial guarantee? 
 
Option 1: Status quo: the horizontal instrument would contain no default rules. 
Option 2: Default rules for commercial guarantees would be introduced. 

 
We favour Option 2  
 
The additional rights granted by the seller or producer to attract consumers are often a 
source of confusion. The vast majority of consumers fail to differentiate legal and 
commercial guarantees as they are not properly informed. For instance, when buying an 
electronic appliance, it is only mentioned that the consumer has a one year guarantee – 

                                                 
59Please also refer to BEUC answer to the Commission’s questionnaire on direct producers’ liability 
(BEUC/X/057/2006) 
60Eurobarometer survey: Consumer protection in the Internal Market (September 2006) 
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which is a commercial guarantee. Consumers are rarely informed about the legal 
guarantee. 
 
The Commission proposes to set up a set of basic rights (default rules) a consumer 
should have – even if they are not stated in the guarantee document: 
- These rules would apply EU-wide; 
- They could include a right to replacement or repair if goods are not in conformity with 

the contract; 
- If the duration of the commercial guarantee is not indicated, they could apply to the 

estimated life-span of the goods; and 
- The costs of invoking and performing the guarantee would be borne by the guarantor. 
 
We believe that the first aim of the default rules should be to give clear information to 
the consumers. It should be crystal clear that consumers have a legal guarantee of two 
years and that, on top of these statutory rights, the professional chooses to offer an 
additional commercial guarantee. 
 
Such default rules could be complemented by a general rule which allows for the most 
favourable interpretation to consumers of unclear terms (similar to the unfair terms 
directive). 
 
5.10.2 The transferability of the commercial guarantee 
 

Question M2: Should a horizontal instrument regulate the transferability of 
the commercial guarantee? 
 
Option 1: Status quo: the possibility to transfer a commercial guarantee would not be 
regulated by Community rules. 
Option 2: A mandatory rule that the guarantee is automatically transferred to the 
subsequent buyers would be introduced. 
Option 3: The horizontal instrument would provide for the transferability as a default 
rule, i.e. a guarantor would be able to exclude or limit the possibility to transfer a 
commercial guarantee 

 
We favour Option 2  
 
The current directive does not deal with the transferability of the commercial guarantee 
to subsequent buyers. 
 
The introduction of a mandatory rule where the guarantee is automatically transferred to 
subsequent buyers would be positive. However, it may be worth reflecting on the 
possibility to have exclusions in specific cases – such as when a guarantee has been 
negotiated on a personal basis.   
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5.10.3 Commercial guarantees for specific parts 
 

Question M3: Should the horizontal instrument regulate commercial 
guarantees limited to a specific part? 
 
Option 1: Status quo: the possibility to provide commercial guarantee limited to 
specific part would not be regulated by the horizontal instrument. 
Option 2: The horizontal instrument would only provide for the information obligation. 
Option 3: The horizontal instrument would include an information obligation and would 
provide that, by default, a guarantee covers the entire contract goods. 

 
We favour Option 3  
 
As mentioned above, one of the main problems regarding guarantee, is the lack of 
intelligible information available to consumers about their legal rights and the extent of 
the commercial guarantee provided by the professional.  
 
We believe that the inclusion of an information obligation on the part(s) of a product 
covered by a particular guarantee is necessary. In addition, we support the idea of 
extending the rule by default to the entire product - in case proper information has not 
been provided to the consumer.   
 
 
6. OTHER ISSUES 
 

Question N: Is/are there any other issue(s) or area(s) that requires to be 
explored further or addressed at EU level in the context of consumer 
protection? 

 
6.1  Enforcement 
 
It is important to have consistent substantive consumer protection rules in force that 
ensure a high level of consumer protection.  However, the effect of such rules in terms of 
actual consumer protection depends on effective enforcement and efficient means of 
redress.  It is therefore to be welcomed that in the Consumer Strategy 2007-2013, better 
enforcement and redress continue to be one of the priorities.  The procedures for redress 
and enforcement are a crucial aspect of consumer protection policy that cannot be 
overlooked and that are inextricably linked with the substantive consumer protection 
rules. 
 
A number of important initiatives have recently been taken in this field: the Consumer 
Protection Co-operation Regulation will hopefully lead to effective cooperation; the 
European Consumer Centres (ECCs) are performing very valuable tasks, and we 
recommend the broadening of their tasks and welcome the continuing financial support.  
We also welcome that the Commission plans to reinforce the monitoring of the existing 
recommendations for arbitration and mediation schemes in its 2007-2013 Strategy.61  
Although these recommendations are valuable instruments, in practice, not all schemes 
included in the database comply with the principles set out in these recommendations.  
Especially the independence and impartiality of the schemes is reported to be 
problematic.  A recent study by the K.U.Leuven on alternative means of consumer 

                                                 
61  Commission Recommendation 98/257/EC on the principles applicable to the bodies for out-of-court 

settlement of consumer disputes, Official Journal L 115, p. 31-34. ; Recommendation 2001/310/EC on the 
principles for out-of-court bodies involved in the consensual resolution of consumers’ interests, Official 
Journal L 109/56, p. 56 – 61. 
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redress other than redress through ordinary judicial proceedings62 indeed identified these 
points as an important problem. 
 
Collective actions play a key role with regard to effective redress and enforcement.  The 
study by the K.U.Leuven, referred to above, has illustrated that there is a need for a mix 
of mechanisms to obtain redress, and that the appropriate system for dispute resolution 
in a given situation will depend on a number of factors; inter alia on the willingness of 
the parties to find a solution, on the value of the claim, on the complexity of the case and 
on the type of redress sought.63  The report has however also concluded that there is 
currently in many Member States a clear gap in the redress system in cases where a lot 
of consumers seek a very small claim (mass dispersed damages), especially when the 
merchant is not willing to solve the problem through direct negotiation.  There are 
currently in the European Union no homogeneous criteria and thresholds that require the 
authorities in a Member State to act against a business systematically harming 
consumers.  In Member States where there is no such collective action available, or in 
Member States where the experiments may not have the desired effect, consumers have 
no means to obtain redress.64 
 
In the Consumer Policy Strategy 2007-2013, the Commission states that it will consider 
action on collective redress mechanisms both for infringements of consumer protection 
rules and for breaches of EU anti-trust rules.  There is a clear need for such action, based 
on thorough analysis and research.65 
 
Any legislative action that will follow from the Green Paper in terms of changes of 
substantive rules of consumer protection, must take into account that effective consumer 
protection can only exist if these rules are properly enforced and if efficient means of 
redress exist for all types of claims.  This is right now not the case in all Member States. 
 
In conclusion, we would like to see more concrete measures on Alternative 
Dispute Resolutions (ADRs) and a clear commitment for the reinforcement of 
mechanisms such as the ECC Net. Most importantly, the reform must be 
accompanied by the development of collective redress mechanism at European 
level.   
 
We believe that it is necessary to improve existing redress mechanisms (in 
particular the injunction directive) and complement existing redress 
mechanisms with a group action tool on European level.  
 
6.2  Link with the CFR 
 
Parallel to the review of the Consumer Acquis, several groups of researchers, co-
operating within the ‘Joint Network on European Private Law’ are working on a Common 
Frame of Reference on contract law.66  This Network would deliver a proposal for the 
"Common Frame of Reference" (CFR) on European contract law as described in the 
Commission's Action Plan67 and the Commission's Communication on 'European Contract 
Law and the Revision of the Acquis: The Way Forward'.68  The proposal would be 

                                                 
62  http://ec.europa.eu/consumers/redress/reports_studies/comparative_report_en.pdf. 
63  See the scheme at page 42. 
64  At page 13. 
65 The recent call for tender for a new study focusing specifically on collective redress in the EU is again to be 
welcomed in this regard. 
66 ‘CoPecl’, see http://www.copecl.org/. 
67 COM (2003) 68 final. 
68 COM (2004) 651 final.  See BEUC position– preliminary position on the review of the consumer law acquis 
(BEUC/X/042/2005). 



 
 
 
 

 
BEUC, the European Consumers’ Organisation 

36 avenue de Tervueren, 1040 Bruxelles - +32 2 743 15 90 
Want to know more about BEUC? Visit www.beuc.eu 

42

presented in the form of principles of European Contract Law and would include 
definitions, general concepts and legal rules. These research groups include inter alia the 
Study Group and the Acquis group.   
 
Although the outcome of the research performed in the Joint Network on European 
Private Law might well be very valuable, there is a clear need for more transparency on 
the whole timing, aim, possible content and potential use of the project as well as on the 
exact link with the revision of the consumer acquis. 
 
Consumer contract law is indeed linked with general contract law.69  Even if the proposals 
of the GP would be adopted in their furthest reaching version, general contract law 
provisions will still need to be relied on to solve specific problems and these general 
contract law provisions may well provide for a satisfactory solution also for consumer 
contracts.  It is indeed not necessary to have consumer specific rules for all aspects of 
contract law.  A clear distinction between B2B and B2C contracts should nevertheless be 
made whenever necessary.   
 
An integration of – clearly distinguished - consumer contract law into a common frame of 
reference may have certain advantages in terms of consistency but it may in any event 
not lead to the specific protective aims of consumer contract law being watered down by 
more general principles of contract law.  Integration should not lead to a reduction of the 
level of consumer protection. 
 
If a Common Frame of Reference would be adopted, and it would be decided to 
incorporate consumer contract law; a proper distinction should and can be 
made between those principles that are common and those principles and rules 
that are specific for B2C relationships and B2B relationships.70  Integration 
should not lead to a reduction of the level of consumer protection. 
 
In the First Annual Progress Report on European Contract Law and the Acquis Review, it 
has been indicated that the relevant findings (e.g. definitions, model rules) in the CFR 
preparation will be tested in the field of consumer protection, in the context of the review 
of the consumer acquis.71  In the stakeholders workshops that have been organized in 
2006, some drafts that are particularly relevant for this review have been discussed 
(inter alia. consumer sales of goods, unfair contract terms, pre-contractual information 
duties, right of withdrawal and consumer’s right to damages).72  However, these drafts 
are still not publicly available and it is very hard to imagine the overview and to see 
where the whole process is going to.  This notwithstanding the fact that the same 
progress report has underlined that “the overall coherence of a draft CFR is crucial: The 
interdependence between general and specific contract law needs to be clarified. For 
horizontal issues, coherent solutions need to be achieved.”73 
 
The – partial – revision of the consumer acquis seems to be a hastily exercise 
and part of a bigger picture that no one can nor is willing to show to the public 
at this point in time.  Coherence between general contract law and consumer 
contract law – that is being used as a test case – can only be achieved if the 
whole picture is available and made public. 

                                                 
69 See also R. Schulze, “Consumer Law and European Contract Law”, in The Yearbook of Consumer Law 2007, 
Ashgate, Aldershot, 2007, 153 et seq. 
70 See R. Schulze, 159. 
71 COM(2005) 456 final, REPORT FROM THE COMMISSION First Annual Progress Report on European Contract 
Law and the Acquis Review. 
72 See GP footnote 8. 
73 COM(2005) 456 final, REPORT FROM THE COMMISSION First Annual Progress Report on European Contract 
Law and the Acquis Review, at page 5.  
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A last important question is the use of the outcome of a possible future CFR or of a 
horizontal instrument in its widest version.  Hans Schülte-Nölke has recently introduced 
the ‘blue button’ approach in E-commerce as a possible way of using the outcome of the 
whole CFR exercise.74  This ‘blue button’ approach would imply that a trader could make 
it possible for a consumer to choose ‘EU contract law’ as the applicable law to the 
contract by clicking a box.  This EU contract law would consist of the rules on European 
contract law that would come out of the whole CFR exercise.  This approach would imply 
that national (consumer) contract law would not be touched upon.  Consumers would 
then not face the possible confrontation with 27 different legal systems as it would be the 
case with the country of origin approach and neither would SMEs. 
 
This option seems acceptable but only if this ‘button’ is indeed an option for the 
consumer and if the specific rules that will be formulated for consumer contracts in the 
CFR do adopt the highest standard of consumer protection.  It could even be envisaged 
to extend such a solution to other contracts than E-commerce contracts, but always on a 
voluntary basis – i.e. the consumer must be given the option to choose for the 
application of ‘EU contract law’.   
 
In a narrower version, a horizontal instrument could be used to replace and make the 
current directives more consistent. This would require Member States to adapt their 
legislation.  Again, this would only be acceptable if the horizontal instrument would be 
based on a minimum harmonisation approach (in combination with the principle of the 
country of destination). 
 
6.3  Protection of vulnerable consumers 
 
We regret that the Green Paper omits the issue of protection of vulnerable consumers in 
its entirety. In an increasingly complex world with fast developing technologies and 
marketing techniques, the protection of vulnerable – for example third age or minors – 
must be in the heart of consumer policy.  
 
6.4  Emerging trends 
 
Also the GP recognises that fast moving market developments – in particular related to 
technology and IP – make it necessary to adapt existing consumer protection. The Green 
Paper does not go into further detailed discussion on this issue. We regret that the Green 
Paper does not mention the unanswered question that relates to technological 
restrictions of use expectations and intellectual property laws. User-generated content, 
Web 2.0, and other development are therefore missing in the reflections of the Green 
Paper.  
 
END 

                                                 
74 See e.g. the Editorial, “Europäisches Vertragsrecht als blauer Button im Internet-Shop”, ZGS 3/2007, 81. 


