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This paper is prepared on behalf of the Bar Council of England and Wales in response to the 
Green Paper on the Review of the Consumer Acquis (“RCA”).  It consists of two parts:  

Part I -  General comments in relation to the proper scope of the RCA and the 
form of any future instrument which may arise from it; and  

Part II –  Responses to the specific questions posed in Annex 1 to the Green 
Paper. 

This initial response draws upon the experience of those involved within the overall 
development of this area and discussions with and consideration of the views of interested 
parties from outside the Bar.  It is limited to the issues raised in the Green Paper and should 
not be considered of any wider relevance, nor to be reflective of views which may be held in 
relation to other areas of potential reform.  We anticipate that response to the Review may 
well be an ongoing process which will require further consideration. 
 
 
PART I GENERAL COMMENTS 
 
A. Scope of the RCA and the form of any future instrument 

1. The Green Paper raises a number of substantial issues as to the proper form of 
instrument which may be employed to achieve the stated aims of simplifying and 
completing the existing regulatory framework.  Perhaps the most fundamental 
issues are whether a vertical or horizontal approach is preferable and, if the latter, 
whether minimum or maximum harmonisation is appropriate. 

 
2. On the first of these points, it may not in fact matter greatly to consumers whether 

there is a horizontal or vertical approach.  A horizontal Directive would have the 
advantage (from an EU perspective) of a coherence which is currently lacking, 
however it may be that domestic legislators would be unable to replicate that 
coherence when passing the legislation necessary to put such a Directive into 
effect.  We are aware that there may be some support for the replacement of the 
current eight Directives with a single “Consumer Rights Directive”.  We give 
cautious support to such a suggestion if the desirable objective of tidying up EU 
legislation in this area can be adequately replicated in domestic legislation within 
all Member States. We are concerned, however, that a single instrument may not 
be a good match for the existing legislative framework of all Member States. 

 
3. Fragmentation of the provisions into the existing variety of statutory protections 

in domestic law accordingly remains a possibility, in the absence of any 
indication by the Commission that it considers a Regulation to be the appropriate 
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instrument1.  Thus we have some doubt whether a horizontal approach would 
achieve significantly greater recognition by consumers of the EU contribution to 
consumer regulation for the reasons set out above and we consider that further 
evidence is required that this approach would fit with all Member States.  

 
4. There are undoubtedly areas in which a horizontal approach would have 

attractions, such as the rationalisation of key definitions, cancellation or 
withdrawal periods and information requirements, although we remain of the 
view that the treatment of certain sectors which have in the past caused 
considerable consumer detriment (such as timeshare) requires added flexibility. 

 
5. This leads to the question of maximum or minimum harmonisation.  We are 

aware that some may consider that, as a matter of general policy, this is a debate 
which has already been resolved, but we take the view that there are serious 
issues to be considered in its application to the RCA.  The Commission has 
indicated that it “...will not instigate a race to the bottom.  It will always strive for 
a high level of protection”2.  The fact remains, however, that many Member 
States have chosen to implement higher levels of consumer protection in certain 
areas of the acquis.  There can be no certainty that a horizontal maximum 
harmonisation instrument would not, in order to achieve consensus, reduce 
consumer protections in areas which may be highly relevant and visible to 
consumers3.   

 
6. We accept that consumers are more likely to undertake cross-border transactions 

if they have the reassurance that certain key standards and rights of redress are 
guaranteed.  However, this may well be achieved as effectively through minimum 
harmonisation, perhaps aligned to the mutual recognition principle.  Broad 
horizontal standards will inevitably leave many areas to be determined by 
domestic courts, with fragmentation and opacity the most likely result.  Thus we 
are concerned that the laudable aims of maximum harmonisation may not be 
achievable and that conversely consumer protection and business confidence in 
the internal market, may be weakened if maximum harmonisation is sought. 

 
7. We note that our concerns in relation to maximum harmonisation are shared by 

consumer groups and, we understand, by the DTI.  A recent paper published by 
the National Consumer Council4 concludes that “..maximum harmonisation is not 
always the best approach to delivering consumer protection or indeed 
competitive and innovative European markets”.  The point is well made in that 
paper that experience with the Consumer Credit Directive has shown the 
difficulty of producing a workable instrument where maximum harmonisation is 
proposed.  Moreover, in an area where it is acknowledged that legislation may 
become obsolete relatively quickly, it is questionable whether the EU legislature 
would be sufficiently responsive to cope with the need for rapid reform. 

 

                                                 
1  We would in any event be opposed to such a suggestion for the reasons we set out below in 
relation to the question of minimum/ maximum harmonisation.   
2  EU Consumer Policy strategy 2007-2013. 
3  An obvious domestic example is the buyer’s right to reject goods which are not of satisfactory 
quality – a remedy currently retained alongside the remedies provided by Directive 1999/44/EC.  If this 
were to be repealed as a result of maximum harmonisation and replaced with a provision which 
required the buyer to allow the seller to cure the defect it would have a clear (and likely negative) 
impact on consumer perception of EU regulation. 
4  “Uniformity or Diversity? The future of European consumer policy”, pub. National Consumer 
Council, January 2007. 
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8. Thus we remain to be convinced of the benefit, in terms of tangible 
improvements to the functioning of the internal market, which would result from 
a horizontal maximum harmonisation instrument.  We would welcome further 
investigation and research by the Commission as to the extent to which a higher 
degree of harmonisation could produce tangible benefits to the functioning of the 
internal market. 

 
 
B. Good faith 

9. Another significant issue which is raised in the RCA is the concept of a general 
principle of good faith.  It is difficult to address the concept as it currently 
appears, i.e. without a clear idea of how the term would be employed.  It seems to 
us that there are (at least) three possibilities for the way in which such a clause 
might be used: 
a. to impose a standard akin to fairness and reasonableness; 
b. as a canon of interpretation; and/or  
c. as a general principle, which judges or regulators could use to nullify 

contracts which offended against it. 
 

10. The Green Paper does not attempt to delimit the role of such a clause to any great 
extent, suggesting that it might “fill in the gaps”, thus actually increasing 
contractual certainty, and that it might cover emerging technologies.  We take the 
view that such a concept, even if limited (for example) as set out in (b) above, is 
unlikely to contribute to contractual certainty and may well have the opposite 
effect.  Whilst there appears to be a recognition that EU legislation may not be 
equipped to deal with areas of rapid change, as we suggest above, we do not take 
the view that this concept represents a proper solution to such a problem. 

 
11. The leading authority in England and Wales on unfairness in the context of 

contract terms went against the regulator’s interpretation5.  We consider this to be 
indicative of the variations in interpretation which a clause of this nature is bound 
to create.  If one assumes that the ECJ would take a similar approach to that 
expressed in the Freiburger Kommunalbauten v Hofstetter6 case where it left 
questions of application of fairness to national courts, the chances of any practical 
conformity of interpretation of such a broad standard throughout the EU appear 
slim. 

 
12. We note in passing that there are arguments beyond those which might be raised 

by those with common law legal systems as to the differences in approach taken 
by other Member States which have wider experience of concepts of good faith7.  
In English law, there is a greater familiarity with concepts which might be given 
the general description of unconscionability, as opposed to good faith per se, in 
certain areas.  An example is the willingness of courts to imply a requirement that 
terms which give a power of variation (e.g. in relation to interest rates on 

                                                 
5  Director General of Fair Trading v. First National Bank Plc [2002] 1 AC 481.  It is 
also noteworthy that the Court of Appeal’s view differed to the House of Lords. 
6 C-237/02, [2004] 2 CMLR 13 
7  See, for example, the variations identified by Whittaker and Zimmerman in the application of 
concepts of good faith not just as between “treu und glauben” in Germanic systems and “bonne foi” in 
French law but also as between civil law systems of other Member States (“Good faith in European 
contract law”, ed. Reinhard Zimmerman and Simon Whittaker, Cambridge University Press 2000 at 
pp.47-62) 
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domestic mortgages8) will not be exercised in a manner which is dishonest, 
capricious or arbitrary, or unreasonable in the Wednesbury sense9.  If this avenue 
is to be further explored it may be that such concepts would form an appropriate 
base for development. 

 
 
13. We consider that there may be merit in looking at this issue in the context of the 

absence of any individual right to damages for breach of a Community obligation 
rather than seeking to explore it as part of the RCA.  The possibility of refinement 
of the UCPD to give such a cause of action remains and it may be that this is best 
considered once the UCPD is implemented in Member States and its application 
and effect is better understood. 

 
14. Finally we feel the Commission may be in danger of putting too many important 

issues on the table at once. It is highly likely that insufficient attention can be 
paid in the timeframe both to the general structural and policy issues and the 
detailed policy content. 

                                                 
8  Paragon Finance Plc v. Nash and Staunton [2002] CCLR 2; Paragon Finance Plc v. Pender 
[2005] CCLR 5 
9 In English law, Wednesbury unreasonableness is unreasonableness of an administrative decision 
that is so extreme that courts may intervene to correct it. The term derives from Associated Provincial 
Picture Houses v. Wednesbury Corporation [1948] 1 KB 223. 
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PART II RESPONSES TO THE ANNEX 1 QUESTIONS 
 

This response deals with what appear to be the most significant questions first before turning 
to the detail of the remaining matters. 
 
 
Harmonisation (Questions A1 to A3) 
 

Question A1:  In your opinion, which  is  the best approach  to  the  review of  the 
consumer legislation? 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option  2: A mixed  approach  combining  the  adoption  of  a  framework  instrument 
addressing horizontal  issues  that are of  relevance  for all consumer contracts with 
revisions of existing sectoral directives whenever necessary.  
Option 3: Status quo: no revision.  
 
Question A2: What should be the scope of a possible horizontal instrument? 
Option 1:  It would apply to all consumer contracts whether they concern domestic 
or cross‐border transactions. 
Option 2: It would apply to cross‐border contracts only. 
Option  3:  It would  apply  to  distance  contracts  only whether  they  are  concluded 
cross‐border or domestically. 
 
Question  A3:  What  should  be  the  level  of  harmonisation  of  the  revised 
directives/the new instrument? 
Option  1:  The  revised  legislation  would  be  based  on  full  harmonisation 
complemented on issues not fully harmonised with a mutual recognition clause. 
Option  2:  The  revised  legislation  would  be  based  on  minimum  harmonisation 
combined with a mutual recognition clause or with the country of origin principle. 

 
 

1. As stated above, we do not agree with maximum harmonization per se.  The proposed 
move from the present structure of minimum harmonisation towards a more 
integrated “horizontal” approach might well result ironically in reduced protection for 
consumers in those Member States which presently choose to set more stringent 
standards.   

 
2. If, despite our opposition, there were to be maximum harmonisation, we could only 

accept it in certain circumstances, which would include:  
o that it was shown to be necessary and proportionate and in line with the 

principle of subsidiarity; and  
o that it applied ONLY to B2C (and C2C if the instrument covers such 

contracts); and  
o that it did not interfere with the discretion of the national courts as regards 

available remedies and their application; and 
o that there was a clear link with the better operation of the internal market. 

 
3. We may be able to support minimum harmonisation combined with mutual 

recognition for the reasons set out above. This would have the advantage of forcing 
national governments to justify additional national protection measures and yet allow 
the continuation of measures which proportionately addressed real consumer 
concerns. We consider the difference between mutual recognition and country of 
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origin important as the former gives more discretion to retain justified consumer 
protection measures. 

 
4. As explained above we feel there may be limits to the objectives that can be met by a 

framework directive. Particular contexts may require deviation from standard use of 
terminology and specific sectors may need to have their own detailed rules which 
may more conveniently be dealt with in vertical directives. 

 
5. Therefore, in answer to question A1 option 2 is preferred and in answer to A3 option 

2 is preferred.   See also answer to G1 below. 
 

 
Legal terminology 

6. We agree that a uniform definition of important terms (such as “consumer”) could 
usefully be adopted in a horizontal approach.  This would avoid situations where 
different Directives and the legislation implementing them use somewhat different 
definitions of such common terms.  

 
7. It might also have the effect of more precise definition and go some way to avoiding 

the use of undefined terms which may otherwise have different meanings in the legal 
systems of different Member States.  An example is the use of the expression “regular 
roundsman” in Article 3.1 of Council Directive 97/7/EC on distance contracts:  this 
undefined expression creates difficulties in UK consumer law because of its 
imprecision. 

 
8. However, there should be a limit to what can usefully be defined in a horizontal 

approach due to the need to allow national courts to apply their existing legal 
principles to more general matters.  In consumer cases the European Court of Justice 
will often only be able to lay down general principles and have to leave the national 
courts to apply them to the particular factual situations which exist in Member States.  

 
9. We consider it would be unwieldy to differentiate in such a horizontal directive to 

differentiate between domestic and cross-border contracts or only apply it to distance 
contracts. 

 
10.  Subject to the above, in answer to question A2, option 1 is preferred. 
 
 

Regulation of consumer sales 
11. Whilst there can be criticism of the type of provision found in Directive 1999/44/EC 

on certain aspects of the sale of consumer goods, any harmonisation should not go 
significantly further than necessary to deal with matters properly regulated as 
consumer issues and in particular should take into full account the principle of party 
autonomy.  In particular, there would be great concern if any attempt were made to 
alter basic English common law provisions as to the formation of a contract and its 
termination, beyond the elements of the current Directive which superimpose such 
provisions.  
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Unfair Terms (Question D1) 
 

Question D1: To what extent should the discipline of unfair contract terms also 
cover individually negotiated terms?  
 
Option  1:  The  scope  of  application  of  the  Directive  on  Unfair  Terms  would  be 
expanded to individually negotiated terms.  
Option 2: Only the list of terms annexed to the Directive would be made applicable 
to individually negotiated terms.  
Option 3: Status quo – Community rules would continue to apply exclusively to non‐
negotiated or pre‐formulated terms. 

 
12. The extension of Directive 93/13/EC on unfair terms to individually negotiated terms 

is a complex issue, on which the UK Law Commissions have reported.  Their 
proposals are currently awaiting a regulatory impact assessment and accordingly it is 
premature to judge the likely impact of an extension at EC level.  It may, for example, 
create a situation where consumers would not be prepared to take responsibility for 
terms which they had negotiated and thus to take less, rather than more, care in their 
transactions.  There is also significant uncertainty as to what the term “individually 
negotiated” actually comprises.    

 
13. We could only support such an extension if it were to be accompanied by the 

safeguards necessary to ensure that businesses who undertake genuine negotiations 
with consumers in a transparent fashion would not be placed at risk of having those 
contracts re-written at a later date. 

 
 
The right to damages 

14. There is a further area where it is unlikely that more could usefully be done which 
would not unnecessarily impinge on well-defined legal principles within Member 
States as to the measure of damages or other remedies.  An example is the right to 
reject goods during a given period in situations such as the acquisition of goods on 
credit.  English law has a very substantial body of case law on the subject which 
could not realistically be supplemented by the generalised wording of a Directive. As 
stated above, the issue of a right to damages for breach of Community obligations 
may useful be considered elsewhere. 

 
 

15. Insofar as they are not dealt with above, the responses to the questions are as follows: 
 

Question B1: How should the notions of consumer and professional be defined? 
Option  1: An  alignment would  be made  of  the  existing  definitions  in  the  acquis, 
without  changing  their  scope.  Consumers  would  be  defined  as  natural  persons 
acting  for  purposes  which  are  outside  their  trade,  business  or  professions. 
Professionals would  be  defined  as  persons  (legal  or  natural)  acting  for  purposes 
relating to their trade, business and profession. 
Option 2: The notions of consumer and professional would be widened  to  include 
natural persons acting for purposes falling primarily outside (consumer) or primarily 
within (professional) their trade, business and profession. 
 
B1.  The need to define “consumer” and “acting as a consumer” has given rise to 
considerable litigation in the UK and no doubt in other Member States.  The issue of 
consumers purchasing goods for dual person and business use is always likely to 
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cause difficulties – a recent domestic example being the recently introduced concept 
of a person who obtains credit “wholly or predominantly for the purpose of a business 
carried on by him” in the Consumer Credit Act 2006.  Whilst we agree that a uniform 
definition of these sorts of terms would be worthwhile, the widening of the 
definitions to include the expression “primarily” may well be productive of greater 
uncertainty.  It could then be left to national law to determine whether protection is 
provided beyond the narrowly defined European definition of consumer. 
B1 - Option 1 is therefore preferred. 

 
 

Question  B2:  Should  contracts  between  private  persons  be  considered  as 
consumer  contracts  when  one  of  the  parties  acts  through  a  professional 
intermediary? 
Option  1:  Status  quo:  consumer  protection  would  not  apply  to  consumer‐to‐
consumer contracts where one party makes use of a professional  intermediary for 
the conclusion of the contract. 
Option  2:  The  notion  of  consumer  contracts would  include  situations where  one 
party acts through a professional intermediary. 

 
B2.  Consumer to consumer transactions with a business intermediary are not 
particularly common in the UK.  The main example is estate agency, which is already 
heavily regulated and will become more so when the Consumers, Estate Agents and 
Redress Bill (recently introduced into the House of Lords) is enacted.  The example 
of the car would bring in existing principles relating to mercantile agents.   
B2 - In principle option 1 is preferred.   

 
 

Question  C:  Should  a  horizontal  instrument  include  an  overarching  duty  for 
professionals  to  act  in  accordance  with  the  principles  of  good  faith  and  fair 
dealing?  
Option  1:  The  horizontal  instrument  would  provide  that  under  EU  consumer 
contract law professionals are expected to act in good faith.  
Option 2: The status quo would be maintained: There would be no general clause.  
Option 3: A general clause would be added which would apply both to professionals 
and consumers.  
 
C - Option 2 is preferred. Our concerns in relation to the issue are set out above. 

 
Question D1: To what extent should the discipline of unfair contract terms also 
cover individually negotiated terms?  
Option  1:  The  scope  of  application  of  the  Directive  on  Unfair  Terms  would  be 
expanded to individually negotiated terms.  
Option 2: Only the list of terms annexed to the Directive would be made applicable 
to individually negotiated terms.  
Option 3: Status quo – Community rules would continue to apply exclusively to non‐
negotiated or pre‐formulated terms.  
 
D1 (see paragraphs 12 and 13 above). 
 
 
Question D2: What should be the status of any list of unfair contract terms to be 
included in a horizontal instrument?  
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Option 1: Status quo: To maintain the current indicative list. 
Option 2: A rebuttable presumption of unfairness (grey list) would be established for 
some contractual terms. This option would combine guidance with flexibility as to 
the assessment of fairness.  
Option 3: A list of terms – presumably much shorter than the existing list – which are 
considered to be unfair in all circumstances (black list) would be established. 
 Option  4:  A  combination  of  options  2  and  3:  some  terms  would  be  banned 
completely, while a rebuttable presumption of unfairness would apply to the others.  
 
D2.  The current list has proved to be workable – it gives businesses a warning that 
certain terms will be hard to justify without unnecessarily restricting the freedom to 
contract, in addition to providing a sensible framework for OFT guidance.  We 
remain to be convinced of the need to expand upon this list but would be prepared to 
re-evaluate that position in due course. 
D2 - Insofar as option 1 preserves the status quo, this is preferable. 
 
 
Question D3: Should the scope of the unfairness test of the directive on unfair 
terms be extended? 
Option 1: The unfairness test would be extended to cover the definition of the main 
subject matter of the contract and the adequacy of the price 
Option 2: Status quo ‐ the test of unfairness would be kept in its present form. 
 
D3.  Option 2 is preferred.  In addition to removing any real certainty in consumer 
contracts, an extension of the unfairness test to the price and main subject matter of 
the contract would raise with even greater force the issues mentioned in paragraph 12 
above.  In the First National Bank case referred to above, the House of Lords placed 
a restrictive interpretation on what might constitute a “core term”, and as such there is 
no real cause of concern from a consumer protection standpoint in terms of anti-
avoidance.  Any provision whereby courts could revise the agreed price for a product 
or service would be contrary to any degree of contractual certainty and party 
autonomy.  It may be a matter, as the Law Commissions have suggested, of defining 
“core terms” with greater precision. 
 
 
Question E: What contractual effects should be given  to  the  failure  to comply 
with information requirements in the consumer acquis? 
Option  1: The  cooling‐off period,  as  a uniform  remedy  for  failure  to  comply with 
information requirements, would be extended, e.g. up to three months.  
Option  2:  There  would  be  different  remedies  for  breaching  different  groups  of 
information obligations: some breaches at the pre‐contractual and contractual level 
would give  rise  to  remedies  (e.g.  incorrect  information on  the price of  a product 
could  entitle  the  consumer  to  avoid  the  contract), whilst other  failures  to  inform 
would be treated differently (e.g. through an extension of the cooling‐off period or 
with no contractual sanction at all).  
Option 3: Status quo: The contractual effects of failure to provide information would 
continue to be regulated differently for different types of contract. 
 
A uniform cooling-off period has merit both for businesses and consumers.  There are 
two good reasons to prescribe the same remedy for breaches of obligation relating to 
any type of pre-contract information and not merely failure to inform of the right of 
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withdrawal. The first is simplicity. The second is that informing of the right of 
withdrawal is meaningless if during the withdrawal period the consumer did not 
know fully know what he was agreeing to. Third it is then difficult to distinguish 
which information is the most relevant, for instance why should information relating 
to, e.g., price be treated differently from information relating to, e.g., description: can 
the two types of information be readily distinguished conceptually? Possibly there 
should be some exception for failure to supply purely technical information. For most 
consumer contracts a three month extension should be sufficient.10 
E - Option 1 is therefore preferred. 
 
  
Question F1: Should the length of the cooling‐off periods be harmonised across 
the consumer acquis? 
Option 1: There would be one cooling‐off period  for all cases when  the Consumer 
Rights Directives grant  consumers a  right  to withdraw  from  the  contract, e.g.  14 
calendar days.  
Option 2: Two categories of directives would be  identified and  to each of  them a 
specific  cooling‐off  period would  be  attached  (e.g.  10  calendar  days  for  door‐to‐
door and distance contracts as opposed to 14 calendar days for timeshare).  
Option 3: Status quo: cooling‐off periods would not be harmonised in the consumer 
acquis; they would be regulated in the sectoral legislation. 
 
Question F2: How should the right of withdrawal be exercised? 
Option 1: Status quo: Member States would be  free  to determine  the  form of  the 
notice of withdrawal.  
Option 2: One uniform procedure for the notice of withdrawal across the consumer 
acquis would be established.  
Option  3:  All  formal  requirements  for  the  notification  of  withdrawal  would  be 
excluded. A  consumer would  then be able  to withdraw  from  the  contract by any 
means (including by returning the goods).  
 
Question  F3: Which  costs  should  be  imposed  on  consumers  in  the  event  of 
withdrawal? 
Option 1: The current regulatory options would be removed ‐ consumers would then 
not face any costs whatsoever when exercising their right of cancellation. 
Option 2: The existing options would be generalised:  consumers would  then  face 
the same costs when exercising the right to withdrawal  irrespective of the type of 
contract.  
Option 3: Status quo: The current regulatory options would be maintained. 
 
Uniformity of all of these elements is likely to have merit.  With respect to the 
uniform procedure for withdrawal it should be a non-technical mechanism which 
covers instances where the consumer makes it reasonably clear that he is seeking to 
exercise this right without imposing technical requirements that consumers might 
inadvertently fail to comply with. 
F1 - option 1, F2 – option 2 and F3 – option 2 are preferred. 
 
 

                                                 
10 Arguably the indefinite extension foreseen in Heininger v Bayrische Hypo und Veriensbank, Case C-
481/99 [2001] ECR I-4781 might be excessive. 
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Question G1: Should the horizontal  instrument provide for general contractual 
remedies available to consumers? 
 
Option 1: Status quo: the existing law provides for remedies limited to the particular 
types of contracts (i.e. sales). The general contractual remedies would be regulated 
by national law. 
 
Option 2: A set of general contractual remedies available to consumers  in the case 
of a breach of any  consumer  contract would be provided. These  remedies would 
include: the right of a consumer to terminate the contract, to ask for a reduction of 
the price and to withhold performance.  
 
Option 1 is preferred.  Introduction of new remedies is likely to create less, rather 
then greater, clarity for consumers.  The current difficulties in the interrelationship of 
rejection at common law and the right to rescind in ss. 48C and D of the Sale of 
Goods Act 1979 are an example of the problems which can be created when 
additional remedies are superimposed on an existing regulatory regime.   
The proposal in option 2 would put all consumer contracts on to a similar footing to 
sale of goods, i.e. with a layer of “EC” remedies in addition to common law remedies.  
This has caused its own difficulties, but it is not in our view unworkable.  That said, if 
option 2  were to be agreed as a compromise, we could only accept it if combined 
with minimum harmonisation.  However, even then we remain concerned, as there 
must be a risk that Member States will no longer be permitted to retain their own 
remedies, contrary to general principles of EC law. 
G1 – option 1 preferred. (see above) 
 
Question G2: Should the horizontal instrument grant consumers a general right 
to damages for breach of contract? 
Option  1:  Status  quo:  the  issue  of  contractual  damages  would  be  governed  by 
national  laws,  except when  provided  for  in  the  Community  acquis  (e.g.  package 
travel). 
Option 2: A general right to damages for consumers would be foreseen ‐ they would 
be able to claim damages for all breaches, irrespective of the type of breach and the 
nature of  the  contract.  It would  remain up  to  the Member States  to decide what 
types of damages could be compensated.  
Option 3: A general right to damages for consumers would be foreseen and it would 
be provided  that  these damages  should at  least cover purely economic  (material) 
damages that the consumer has suffered as a result of the breach. Member States 
would then be free to regulate non‐economic loss (e.g. moral damages).  
Option  4: A  general  right  to damages  for  consumers would  be  introduced  and  it 
would  be  provided  that  these  damages  should  cover  both  the  purely  economic 
(material) damage and moral losses. 
 
G2 – option 1 is preferred.. 
  
 
Question  H1:  Should  the  rules  on  consumer  sales  cover  additional  types  of 
contracts  under  which  goods  are  supplied  or  digital  content  services  are 
provided to consumers?  
Option  1:  Status  quo:  i.e.  the  scope  of  application  would  be  limited  to  sales  of 
consumer goods, with the only exception of goods which are still to be produced.  
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Option 2: The scope would be extended to additional types of contracts under which 
goods are supplied to consumers (e.g. car rental).  
Option 3: The scope would be extended to additional types of contracts under which 
digital content services are provided to consumers (e.g. on‐line music). 
Option 4: Combination of Option 2 and 3. 
 
The UK has a comprehensive system of regulation that extends rules similar to those 
relating to sales contracts to other contracts and to hire agreements. as part of 
consumer credit legislation.  Option 1 is preferred with Member States having the 
freedom to decide whether to extend the sales rules to other analogous contracts and 
digital content services. Nevertheless it is appreciated that developing industry 
sectors, such as those associated with mobile phones, do cause a significant number 
of consumer problems.  As such broadening the scope of the definition might be 
beneficial, but the drafting would require considerable care. If a Community 
instrument is to be introduced along the lines of option we would insist on it being a 
minimal harmonisation directive. The dangers of adopting maximal and inflexible EC 
rules is well illustrated by the need to adapt to new products like digital content 
services.   
H1 – Option 1 preferred, but option 4 might be acceptable as a minimum directive. 
 
 
Question H2: Should the  rules on consumer sales apply to second‐hand goods 
sold at public auctions? 
Option 1: Yes.  
Option 2: No, they would be excluded from the scope of Community rules.  
 
In general we believe second-hand goods sold at public auction should not be subject 
to the general rule of sale law, but we are concerned that the rise of on-line auctions 
may expose a loophole that could be a potential threat to consumer protection. This 
merits further study. 
H2 – option 2 subject to above. 
 
 
Question I1: How should delivery be defined? 
Option 1: Delivery would mean that the consumer materially receives the goods (i.e. 
the goods are handed over to the consumer).  
Option 2: Delivery would mean that goods are placed at the consumer’s disposal at 
the time and place specified in the contract.  
Option  3:  Delivery  would  mean,  by  default,  that  the  consumer  takes  physical 
possession of the goods, but the parties can agree otherwise. 
Option 4: Status quo: the term delivery would not be defined. 
 
Question I2: How should the passing of the risk in consumer sales be regulated? 
Option  1: The passing of  the  risk would be  regulated at Community  level and be 
linked to the moment of delivery. 
Option 2: Status quo: the passing of risk would be regulated by the Member States, 
with the consequence of divergent solutions.  
 
The concepts of delivery and the passing of risk are the subject of a considerable 
body of English case law and other Member States no doubt have similarly well-
developed laws on the subject.  Superimposing specific rules in consumer cases is 
likely to cause difficulties and uncertainty. However, maintaining a right to contract 
out would preserve party autonomy and may be appropriate. 
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I1 - options 4 (or 3); I2 – option 2 are preferred 
 
 
Question J1: Should the horizontal  instrument extend the time  limits applying 
to lack of conformity for the period during which remedies were performed? 
Option 1: Status quo: no changes would be made. 
Option  2: Yes. The  horizontal  instrument would  provide  that  the duration  of  the 
legal guarantee is extended for a period during which the consumer was not able to 
use the goods due to remedies being performed.  
 
Question J2: Should the guarantee be automatically extended  in case of repair 
of the goods to cover recurring defects? 
 
Option 1: Status quo: The guarantee would not be extended. 
Option 2: The duration of the legal guarantee would be extended for a period to be 
specified after the repair to cover the future re‐emergence of the same defect. 
 
In each case, option 2 is preferred.  J1 – option 2; J2 – option 2.   
 
 
Question J3: Should specific rules exist for second hand‐goods? 
Option 1: A horizontal instrument would not include any derogation for second hand 
goods: the seller and consumer would not be able to agree on a shorter period of 
liability for defects in second hand goods.  
Option  2:  A  horizontal  instrument  would  contain  specific  rules  for  second  hand 
goods:  the  seller and  the  consumer may agree on a  shorter period of  liability  for 
defects in second hand goods (but not less than one year). 
 
Second-hand goods (and the suppliers of such goods –from sellers of classic cars to 
charity shops) vary so greatly in their nature that inflexible general rules are unlikely 
to produce an acceptable result.   
Second-hand goods should be treated differently from “new” goods.  We say that this 
is especially so in view of the fact that many second-hand goods are sold by 
consumers and not tradesmen, and so there is greater equality of arms. 
Even when the second-hand goods are sold by intermediate tradesmen like 
auctioneers, the goods should still be treated differently for the reason that it would be 
unfair to fix contractual liability on the intermediary. In English law, auctioneers will 
not be liable for such matters as quality of the goods if they disclose their principal. 
On this reasoning, there may be complications where a tradesman in the course of his 
business sells his own second-hand goods to a consumer, not as an intermediary. 
Nonetheless, we would say that it is right to treat second-hand goods as sui generis 
for the sake of uniformity. 
Of the options given therefore, option 2 is preferable, although it may be preferable to 
have no prescribed limit at all. 
J3 – option 2, but we consider that this obligation could be covered by general 
wording in the instrument with scope for flexible application by Member States. 
 
 
 
Question  J4: Who  should  bear  the  burden  to  prove  that  the  defects  existed 
already at the time of delivery? 
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Option 1: Status quo: During the first six months it would be up to the professional 
to prove that the defect did not exist at the time of delivery. 
Option 2: It would be up to the professional to prove that the defect did not exist at 
the  time of delivery  for  the entire duration of  the  legal guarantee, as  long as  this 
would be compatible with the nature of the goods and the defects.  
 
Option 1 is preferable.  The current period is a compromise solution intended to make 
it relatively easy for the customer to prove his case during the first six months without 
imposing an open-ended obligation on the supplier in relation to goods which may 
have simply deteriorated with age or misuse.  Given the range of products to which it 
may apply, the current provision seems to strike an appropriate balance. 
J4 – option 1.  
 
 
Question  K1:  Should  the  consumer  be  free  to  choose  any  of  the  available 
remedies? 
Option  1: Status quo:  consumers would be obliged  to  request  repair/replacement 
first,  and  ask  for  a  price  reduction  or  termination  of  contract  only  if  the  other 
remedies are unavailable.  
Option 2: Consumers would be able  to choose any of  the available  remedies  from 
the  start.  However,  termination  of  the  contract  would  only  be  possible  under 
specific conditions. 
Option 3: Consumers would be obliged to request repair, replacement or reduction 
of  price  first,  and would  be  able  to  ask  for  termination  of  contract  only  if  these 
remedies are unavailable.  
 
The new remedies cause difficulties in giving advice, but we are not sure that the 
hierarchy of the remedies is the problem – rather it is the introduction of new 
remedies and their relationship with common law provisions.  
Option 1 is preferred although we could potentially endorse option 2. 
  
 
Question  K2:  Should  consumers  have  to  notify  the  seller  of  the  lack  of 
conformity?  
Option 1: A duty to notify the seller of any defect would be introduced. 
 Option 2: A duty to notify in certain circumstances would be introduced (e.g. when 
the seller acted contrary to the requirement of good faith or was grossly negligent). 
Option 3: The duty to notify within a certain period would be eliminated. 
 
Only options 1 and 3 appear to offer any certainty and might have the benefit of 
potentially creating a greater sense in consumers of the need to specify what dispute 
they have and how they wish it to be resolved at an early stage.  Our experience of 
claims in motor cases, for example, indicates that many consumers claims to reject 
goods fail due to a lack of clarity in their actions when raising defects.  However, 
there are difficulties in ascertaining when a consumer becomes aware of a lack of 
conformity.  Accordingly we could support option 1 with the addition of a 
requirement to notify “within a reasonable time”, although there are merits to option 
3. 
 
 
Question  L:  Should  the  horizontal  instrument  introduce  direct  liability  of 
producers for non‐conformity? 



 15

Option 1: Status quo: no rules on direct liability of producers would be introduced at 
EU level.  
Option 2: A direct  liability for producers would be  introduced under the conditions 
described above. 
 
Option 1 is preferred.  There is some merit in extension of the buyer’s rights to 
include a cause of action against the manufacturer – one can well imagine that a 
consumer might be more inclined to buy brand-name goods on a cross-border basis if 
he could be sure that he could sue the local representative of the manufacturer for any 
defect.  We take the view that such a right, if enacted, would have to be co-extensive 
with the right to sue the retailer.  There are, however, a number of potential 
difficulties – for example conformity with the contract may depend in part on the way 
in which the product is described by the retailer and it would be a considerable step to 
make the manufacturer liable for misrepresentations made by the retailer.  UK 
consumers already enjoy protection if they purchase goods or services by credit card 
(which is likely to be the case for most online transactions) in that they can sue their 
credit card issuer for the supplier’s breach of contract or misrepresentation 
(“connected lender liability” – referred to in N below).  This has been controversial 
even domestically and we doubt whether there would be support amongst Member 
States for an equivalent provision in relation to manufacturers.  We  therefore take the 
view that product liability on the part of manufacturers is likely to be too complex to 
include within a horizontal instrument but be subject to further study.   
 
 
Question M1: Should a horizontal instrument provide for a default content of a 
commercial guarantee? 
Option 1: Status quo: the horizontal instrument would contain no default rules.  
Option 2: Default rules for commercial guarantees would be introduced.  
 
Question M2: Should a horizontal instrument regulate the transferability of the 
commercial guarantee?  
Option 1: Status quo: the possibility to transfer a commercial guarantee would not 
be regulated by Community rules. 
Option 2: A mandatory  rule  that  the guarantee  is automatically  transferred  to  the 
subsequent buyers would be introduced.  
Option  3:  The  horizontal  instrument  would  provide  for  the  transferability  as  a 
default  rule,  i.e.  a  guarantor would  be  able  to  exclude  or  limit  the  possibility  to 
transfer a commercial guarantee.  
 
Question M3: Should the horizontal instrument regulate commercial guarantees 
limited to a specific part? 
Option  1:  Status  quo:  the  possibility  to  provide  commercial  guarantee  limited  to 
specific part would not be regulated by the horizontal instrument. 
Option  2:  The  horizontal  instrument  would  only  provide  for  the  information 
obligation.  
Option  3: The horizontal  instrument would  include  an  information obligation  and 
would provide that, by default, a guarantee covers the entire contract goods 
 
In each case, option 1 (the status quo) is preferred.  There is no reason to add a further 
level of regulation by seeking to impose a minimum standard of consumer guarantee.  
Similarly any requirement to set out the terms of the guarantee is arguably adequately 
covered by general law provisions such as the prohibition on the making of 
misleading statements.   We do not see this as a particularly controversial point since 
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businesses could (and doubtless would) choose to protect themselves by ensuring that 
the default rules do not apply.  With matters such as this it is more likely to be the 
detail than the principle which is controversial. 
 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored 
or addressed at EU level in the context of consumer protection? 
 
Whatever is done by way of harmonisation of the consumer acquis cannot avoid 
consideration of the consumer credit market within the EU.  The UK has a highly 
developed system of regulation in this area in contrast to many other Member States.  
If (for example) a holder of a UK-issued credit card knows that he benefits from 
connected lender liability under s.75 of the Consumer Credit Act in relation to any 
goods purchased with that card, it is entirely possible that he will be more inclined to 
make cross-border purchases than the equivalent consumer in another Member State 
without such protection.  Factors such as this are likely to have an impact which may 
be as significant as the harmonisation suggested in the Green Paper. 
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