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We welcome the Commission’s Green Paper on the Review of the Consumer Acquis. We 
agree with the Commission that the Review can provide a unique opportunity to modernise the 
consumer acquis. We also agree that simplification and improvement of the regulatory framework 
is necessary for both professionals and consumers. While we support the Commission’s general 
plan to review its consumer protection legislation we do have significant concerns about the way 
the Commission proposes to carry out this plan. Before elaborating on some of the specific 
questions put forward by the Commission we would like to discuss two issues, which we consider 
fundamental to both the future development of EC consumer policy and the specific questions 
asked in the Green Paper. These two issues are: 
1. The correct identification of the sources of consumer problems in the internal market. In 
our opinion, the sources of consumers’ problems are not correctly identified and it is not clear 
which situations the Review aims to address and what its envisaged end-goal is; 
2.  A well defined and workable policy goal and a legally accurate and economically rational 
standard of reference to achieve this goal is indispensable. The Review aims to increase consumer 
confidence, however, we think that the consumer welfare standard is a more appropriate and  
workable concept. 

Our reaction is structured as follows. We first discuss briefly these two fundamental 
issues and then we will answer some of the questions raised in the Green Paper. Our arguments  
are primarily based on insights from law and economics, focusing on the effects of legislation and 
the incentives of the affected entities. 
 
UFundamental issues 
 

First, we think that the goal the Review process seeks to achieve has to be precisely 
stated by explaining the actual problems consumers face in the internal market and the actual 
obstacles to the free movement principles as well as the distortions of competition. We refer here 
to Case C-376/98 Germany v. Commission, para 84. This means that the consumer problems the 
Review envisages to address should be correctly defined by providing clear evidence of their 
nature and magnitude, explaining why they have arisen and identifying the incentives of affected 
entities and their consequent behaviour. Second, the goal of the Review as well as of EC 
consumer protection has to address these actual problems and outline effective remedies.  
 
USource of consumer problems  

According to the Commission consumers lack the confidence to make cross-border 
purchases; the source of this problem is claimed to be the fragmentation of national legal rules. 
The Commission sets a direct link between the lack of consumer confidence and the 
fragmentation of consumer rules in the Member States (Green Paper 3.3). In doing so the 
Commission relies on the Eurobarometer Special Report 252. It refers to the fact that about two-
third of EU citizens consider that there are more risks or difficulties if they buy goods and 
services from suppliers in other EU Member States in terms of making complaints, falling victim 
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to fraud, being less protected as consumers and experiencing delivery problems. However, this 
survey clearly states that “consumers’ attitudes and feelings towards cross-border shopping are 
often not rooted on actual experiences” and “many respondents formed their opinion on their 
confidence, concerns and attitudes in these terms on the basis of a limited knowledge and without 
a personal experience.”TPF

1
FPT  

In our opinion this survey unmistakably shows that it is not primarily the fragmentation 
of legal rules that is the source of lack of cross-border transactions, but the lack of information. 
According to the survey there is a remarkable proportion of EU citizens who have no opinion on 
issues of cross-border transactions as a result of their lack of direct experience. This evidence 
implies that remedying the fragmentation of legal rules across the EU will not lead to more cross-
border consumer activity as such remedies will not address those consumer incentives that are at 
stake and are therefore unfit to influence consumer behaviour. However, there are, practical 
factors that the Commission could and should address. These practical problems are related to 
language difficulties, difficulties in exchanging products and in getting them repaired, dispute 
settlements and lack of information and they significantly affect consumers' willingness and 
abilities to engage in cross-border shopping.TPF

2
FPTRegulation, in whatever form and magnitude, might 

not be the best solution to these problems; the Commission could much rather facilitate 
information disclosure and provision.  

 
UThe goal of the Review process 

The Commission has emphasised that the aim of the Review “was to achieve a real 
consumer internal market striking the right balance between a high level of consumer protection 
and the competitiveness of enterprises, while ensuring the strict respect of the principle of 
subsidiarity.” The Commission has regularly identified the lack of consumer confidence in 
making cross-border purchases as the core problem that EC consumer protection should address. 
Already in its Green Paper on EU Consumer Protection (COM (2001) 531 final) it has argued that 
easy access to goods and services promoted, offered and sold across the border allows consumers 
to optimise their consumption decisions. In turn, it would increase competitive pressure within 
the internal market and would allow for a more efficient and competitively priced supply of 
goods and services. According to the Commission the source of consumers’ lack of confidence is 
to be found in the fragmentation of legal rules. This fragmentation is on the one hand the result of 
minimum harmonisation and on the other hand, it is the consequence of the inconsistencies 
between the EC directives.  

We think that the improvement of consumer confidence as the goal of EC consumer 
policy and as the aim of the Review is neither a feasible legal nor a workable economic concept. 

In our opinion, consumer welfare is an appropriate standard as a goal of EC consumer 
law. This standard is also in line with the Consumer Strategy 2007-2013, where the Commission 
has acknowledged that “consumer and competition policymakers and enforcers at EU and 
national level should cooperate more closely to further their common goal of consumer welfare.” 
In its Consumer Strategy the Commission has pronounced that EC consumer policy should 
enhance consumers’ welfare in terms of price, choice, quality, diversity, affordability and safety.  

Consumer welfare is generally defined as the maximisation of consumer surplus, which is 
the part of total surplus given to consumers. This is realised through direct and explicit economic 
benefits received by the consumers of a particular product or service as measured by its price and 
quality. Consumer welfare standard can serve as an objective and rational benchmark and it can 
contribute to a better monitoring of what exactly the effects will be or have been of a certain trade 
practice on final consumers. It can help to enhance economic efficiency, to improve legal 
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predictability and to avoid policy decisions based on abstract risk of obstacles to the exercise of 
fundamental freedoms or of distortions of competition liable to result from those obstacles. 

Consumer welfare standard is today a commonly proclaimed goal of competition policy 
and a generally applied benchmark of competition law enforcement. There are relevant analytical 
connections between competition law and consumer law. Competition law and consumer 
protection take complementary paths to correct market failures and to provide consumers with 
access to a range of competitively priced goods and services in markets free of unfair and 
deceptive practices. It is commonplace that competitive markets need active consumers and vice 
versa. Yet, this fact seems to be more often forgotten than realized by legislators and policy-
makers. 

The experience with the application of this standard in competition law shows several 
points for cross-references. Comparing the consumer welfare standard in competition law and in 
consumer law helps to clarify the function of this standard.TPF

3
FPT  

Consumer welfare is also the benchmark of EC competition law and therefore we would 
encourage DG SANCO to make use of the economic and legal concepts developed in this part of 
European law, which we believe can provide useful guidelines in consumer law as well. These 
concepts can be cross-fertilised in consumer law with two relevant limitations: taking into 
account the different role economic efficiency plays in competition law and in consumer 
protection and the lack of a supervisory role of the European Commission in EC consumer law. 
While competition law and policy is an economic efficiency-oriented policy and therefore apt to 
promote the overall economic welfare of society, in consumer law not only economic efficiency 
but also equity acts as a fundamental principle. Consumer welfare is expressed in both economic 
and non-economic aspects within the realm of consumer protection and it has almost always a 
social justice component as well. Competition policy principles can help to steer consumer 
protection and to ensure that it remains consistent with consumer sovereignty and economic 
efficiency. Making use of these synergies enhances conceptual clarity as well as the effectiveness 
of policy decisions. 

European competition policy has recently come to acknowledge that besides market 
integration the enhancement of consumer welfare is the ultimate goal of the enforcement of 
competition rules. This recognition has taken place parallel to the decentralisation of European 
competition law enforcement and a noticeable policy shift from the form based legal approach to 
an effects based approach making use of economic insights. The adoption of a consumer welfare 
standard in EC competition law took shape, in the first place, through endorsing a more 
economics based approach that focuses on the actual effects of trade practices instead of the 
forms of these practices. 

We think that a similar policy decision of explicitly endorsing the consumer welfare 
standard as the ultimate goal of EC consumer law and policy is justified. EC consumer law and 
policy can significantly benefit from a more economics and effects based approach. Such an 
approach is also in line with the requirements of Better Regulation, which is the underlying 
incentive behind the Review. A more economics and effects based approach can rationalise 
policy proposals and choices for regulatory measures. An economic approach introduces a cost-
benefit analysis into the policy framework and it can thereby discipline regulatory interventions. 
Moreover, a cost-benefit analysis can reinforce and make principles such as proportionality, 
subsidiarity, necessity and feasibility of intervention hard. Consumer protection is not a zero-sum 
game; it has its price. The costs of a market failure have to be balanced with the costs of 
remedying that failure. Before a decision for intervention to correct market failures is taken, the 
costs and benefits and the impact of that remedy on the behaviour of affected entities have to be 
estimated. These are costs of legislation, enforcement and compliance as well as potential indirect 
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effects of intervention on consumer and business behaviour. Furthermore, the distributional 
impact of the costs and benefits among the different groups has to be considered. Intervention has 
its subsequent costs for governments and the implementation of new rules create compliance 
costs for business but also for consumers. As far as demand elasticity allows price increases 
business will pass on the costs of compliance i.e. increased protection to consumers. This implies 
that consumers pay for their own protection. A consumer welfare standard can take into account 
these distributional impacts as well, unlike the total welfare standard.  

Efficiency is a relatively objective and predictive standard as compared to equity. It 
avoids the uncertainty associated with value judgments about the fair distribution of economic 
benefits and about determining relative deservingness. It provides quantitative answers to policy 
questions. Obviously, economic efficiency has its limitations in consumer protection as there are 
overriding social interests that justify derogations from the economic calculation and because it 
might be difficult to quantify the benefits of consumer regulation for example when health and 
safety issues are at stake. Still, economic efficiency disciplines policy-makers to be explicit about 
and quantify the financial consequences of a policy, to choose the most efficient and effective 
solution and to avoid excessive regulation. Its application is especially valuable in areas where 
consumers’ economic and not health and safety concerns are dealt with.TPF

4
FPT 

Consumer law is a more effective instrument of consumer protection when it prevents 
rather than provides a remedy for loss or damage. The advantage of preventive measures is that 
they can avoid the social costs of loss and damage and that they focus on collective consumer 
interests, while remedial consumer law is aimed at the loss and damage suffered by individuals. 
Accordingly, regulations should concentrate on empowering rational market players rather than 
the protection of weak dummies. This can be achieved by primarily focusing on information 
provisions about price, quality and the nature and consequences of consumer transactions.   

The economics of consumer protection focus mainly on the economics of information 
and transaction costs. Insights about information asymmetry, adverse selection, moral hazard, 
transaction costs as well as recent findings of behavioural economics about systematic cognitive 
errors of consumers’ decision making have relevant implications for designing new regulatory 
frameworks. TPF

5
FPT The recent liberalisation of energy, railway or telecommunications markets in 

Europe gives extra incentives to explore consumer behaviour and consumer transactions. Below 
we will indicate the implications of these economic lessons for some of the specific questions 
asked by the Commission. 

We believe that European consumer law should continue to address information failures 
and health and safety aspects of market transactions in order to prevent inefficient transactions. 
The provision of good quality and cost of consumer information makes free and well-informed 
decisions possible. Furthermore, EC consumer law should facilitate designing a system of 
effective remedies and easy, low cost and fast ways of redress.  

In sum, we see a modest but significant role for the European Commission in the Review 
process. The Commission is well-placed to advocate a consumer welfare standard by introducing 
a more economics and effects based approach and to stimulate the Member States to act similarly. 
The Commission is also well-placed to remedy the present situation where consumers lack 
information about cross-border transactions. The Commission could maintain a database on both 
the EU and the national consumer rules, cases and policy actions. It could assist solving problems 
that cannot be tackled by Member States individually as well as coordinate the consumer 
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protection developments  in Member States. Providing consumers with information and assisting 
them to process and use that information seems the most effective tool to ensure a high consumer 
welfare. Furthermore, the Commission can play an important role in stepping up overall 
enforcement efforts in consumer law. 

 
 
 
 
 

Specific issues 
 
In this part of our response, we develop answers to some of the specific questions raised in the 
Green Paper, based on insights from law and economics.  
 
The specific questions addressed are: 
Question A1:  In your opinion, which is the best approach to the review of the consumer 

legislation? 
Question A2:  What should be the scope of a possible horizontal instrument? 
Question A3:  What should be the level of harmonisation of the revised directives/the new 

instrument? 
Question B1:  How should the notions of consumer and professional be defined? 
Question D1: To what extent should the discipline of unfair contract terms also cover 

individually negotiated terms? 
Question D3: Should the scope of the unfairness test of the directive on unfair terms be 

extended? 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored further 

or addressed at EU level in the context of consumer protection? 
 
 
Question A1: In your opinion, which is the best approach to the review of the consumer 
legislation? 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option 2: A mixed approach combining the adoption of a framework instrument addressing 
horizontal issues that are of relevance for all consumer contracts with revisions of existing 
sectoral directives whenever necessary. 
Option 3: Status quo: no revision. 
 

We support Option 1 for the following reasons. We are of the view that the alleged 
fragmentation in European consumer rules can be well addressed through a case-by-case 
approach. The inconsistencies between different directives can be eliminated and the basic and 
common underlying notions can be implemented through a vertical case-by-case approach 
without creating of another layer of regulation.  

In the Green Paper the Commission makes proposals that address very general lines of its 
future approach but at the same time there are also very detailed and specific questions put 
forward. This proposal questions altogether the definition the Commission attributes to a 
framework directive. The effectiveness of such framework instruments has been seriously 
questioned with regard to the Directive on unfair commercial practices. TPF

6
FPT First of all, some of the 

specific issues that the Commission plans to regulate in the horizontal instrument touch upon 
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intimate parts of national private law and therefore agreeing on general standards that all Member 
States see fit for their own jurisdictions might be either an unfeasible exercise or might lead to 
norms that have little added value. The Commission stresses that the legal divergences act as 
barriers to trade and distort competition in the Internal Market and that this is why Community 
action is necessary. The question is whether these divergences are not only barriers to trade, but 
also barriers to harmonisation. In other words, is harmonisation in the form of such a framework 
directive feasible when the contrasts amongst Member States are so substantial?  

Furthermore, such general rules might lead to different outcomes in national legal 
systems as a result of different implementation methods and diverging interpretations. Although 
general rules can guarantee a minimum standard of behaviour, they do have significant 
disadvantages in the implementation phase as compared to specific legislation. Specific, more 
detailed legislation can have a better direct effect on market participants’ behaviour than general 
rules, which are difficult to interpret. General clauses require a strong enforcement mechanism in 
order to operate properly and to have any influence on the working of the market. Otherwise the 
strong protection offered by legislation is unenforceable and can outlaw detailed national 
legislation without providing a sufficient replacement. While these general standards might prove 
less restrictive of market processes, at the same time they can incur high monitoring and 
enforcement costs.  

 We doubt that such horizontal instruments will remedy inconsistencies in the present 
body of consumer law across directives and national laws or cure consumers’ information 
problems and save transaction costs for consumers and business. Transparency and clarity 
concerning legal rules can indeed lead to efficiency gains. Uniform rules can result in a more 
stable and predictable jurisdiction. Uncertainty will result in additional costs in investigating the 
legal rules for both business and consumers. Other costs that will be incurred are costs in drafting 
detailed and lengthy contracts terms to overcome uncertainties with respect to court decisions in 
case the contract terms are challenged. However, it is rather doubtful whether framework rules 
will lead to such legal certainty. 

We are sceptical about the stimulating effect of framework rules on cross-border 
consumer transactions. Consumers know little about their rights within or outside of their own 
jurisdiction. The Eurobarometer Special Report 252 has confirmed that consumers usually act on 
the basis of their beliefs without being familiar with their national consumer laws and rights. The 
main barriers faced by consumers are not only the understanding of different national rules, but 
practical matters like language, distance, travelling costs, culture, delivery, after-sales services 
and dispute settlements. New rules create additional costs for business, which they will 
undoubtedly pass on to consumers. This cost increase will have to be balanced with the increase 
in cross-border demand and supply of goods and services in order to prove that such instrument is 
indeed needed. We estimate the  costs of such a vertical approach to be lower than the costs of the 
horizontal approach. A horizontal approach with framework directives might require further 
legislation and implementation on the side of the Member States, while a systematic assessment 
of existing laws could be carried out at lower costs both at EU and at Member State level.  
 

Such a horizontal instrument may act as an additional burden on industry, which can 
hinder market developments, increase business costs and reduce cross-border trade.  Community 
legislation will only be (cost-)effective if it is based on the principle of proportionality. The 
principle of proportionality stands for the avoidance of intensifying existing problems. 
Unnecessary restrictions for businesses might be counterproductive, discouraging them and 
reducing overall trade. The trade-off between restricting competition and trade and lowering 
information costs seems to be approached in an ineffective way by a framework directive. 
Business responses have articulated these concerns in the consultation process concerning the 
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Directive on unfair commercial practices.TPF
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FPT The Commission cannot evade business interests. 

Doing so can have far-reaching negative consequences once a framework directive is agreed upon 
without taking business interests seriously into account: it can paralyse competition. 

 
The current European consumer protection rules are not unsatisfactory. They focus on 

specific and significant issues of consumer protection. Instead of creating a new layer of 
regulations, the quality of legislation and the implementation of legislation should be improved. 
We suggest that the vertical approach should focus on implementation by controlling the proper 
and effective transposition of the rules and on enforcement by assessing the practical and actual 
enforcement and application of the rules by consumers. Until the Commission provides an in-
depth cost-benefit analysis of legal diversity, on the one hand, and of harmonisation, on the other, 
and clearly proves that harmonisation is more cost-effective than legal diversity, there is no 
reason to work on a harmonised European law and no reason to believe that such a harmonised 
law will improve the present situation. 

 
 Therefore, with respect to Question A1, we support Option 1: A vertical approach 
consisting of the revision of the individual directives. 
 
 
Question A2: What should be the scope of a possible horizontal instrument? 
Option 1: It would apply to all consumer contracts whether they concern domestic or cross-border 
transactions. 
Option 2: It would apply to cross-border contracts only. 
Option 3: It would apply to distance contracts only whether they are concluded cross-border or 
domestically. 
  

We support Option 2. As argued above under Question A1, we do not support the 
development of a horizontal instrument. However, if a horizontal instrument is developed, we 
would suggest to keep the scope of the horizontal instrument as limited as possible. Following the 
reasoning of the Green Paper for developing a horizontal instrument, the goal is to increase 
consumer confidence with respect to cross-border contracts.  

Consumers do not state to lack consumer confidence with respect to contracts within their 
respective Member States, nor would that be a of great concern with respect to establishing a real 
consumer internal market, where the main focus would be cross-border transactions. The reasons 
why consumers lack confidence to engage in cross-border transactions are not only distance, but 
also but other practical matters like language, travelling costs, culture, delivery, after-sales 
services and dispute settlements (see above under Question A1). Application to only distance 
contracts will increase consumer confidence marginally at a maximum, nor is it directly focused 
at establishing a real consumer internal market.  

Therefore, with respect to Question A2, we support Option 2: It would apply to cross-
border contracts only.  
  
 
Question A3: What should be the level of harmonisation of the revised directives/the new 
instrument? 
Option 1: The revised legislation would be based on full harmonisation complemented on issues 
not fully harmonised with a mutual recognition clause. 
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Option 2: The revised legislation would be based on minimum harmonisation combined with a 
mutual recognition clause or with the country of origin principle (option we support). 
 

We support Option 2. We are of the opinion that the Commission should respect the 
principles of subsidiarity and proportionality. Accordingly, the degree of harmonization should be 
determined on the basis of efficiency. Efficiency should be the primary guideline when 
competences between Member States and the EU are divided and the level as well as the means 
of harmonisation is chosen.  
 The specific  issues in the Green Paper relate to contract law and tort law, which are areas 
under the almost exclusive competence of the Member States. There is a large diversity of legal 
solutions in the area of private law. This diversity is a result of fundamental differences in 
structure, underlying philosophy, scientific consideration and language between the contract laws 
of the Member States. Not only do the solutions differ concerning the same legal problem, but 
terminology as well.  This fact confirms the subsidiarity principle, namely that private law 
legislation can be better enacted by lower levels of government than higher levels. 

Neo-classical economics offers a number of criteria to judge whether centralisation or 
decentralisation is more successful in achieving the objectives of the proposed action. Economic 
reasons in favour of centralisation are: the danger of destructive competition (“race to the 
bottom”) between legislators, the need to internalise externalities across legal orders, the 
achievement of economies of scale and transaction cost savings through extending the size of 
jurisdiction.  

Externalities may be a reason to centralise decision-making. Negative externalities occur 
when Member States issue policy decisions that have adverse external effects for other states. 
Pollution is an obvious example. When scale economies are important, like in the case of national 
defence, centralisation may again be a better solution. Transaction costs in the case of different 
rules may be high, while in the case of uniform rules the search costs of information could be 
saved. These costs might be very important for private firms operating in interstate commerce, 
but the same might not hold for consumers. Uniform rules can guarantee more stable and 
predictable jurisprudence and may significantly contribute to legal certainty. 

Economic reasons in favour of decentralisation are: the need to cope with information 
asymmetries between the centralised actor i.e. the European Commission and the decentralised 
actors i.e. the Member States, the possibility to gather information about the costs and benefits of 
alternative legal rules, which is generated by competition between legal orders and diverging 
preferences in the respective regions or other social differences that influence the effectiveness of 
regulation. 

Information asymmetries arise because centralised actors have an information 
disadvantage compared decentralised actors with respect to the firms they have to control. As 
firms may be unwilling to reveal all the information needed, there is a possibility of providing 
false information. Therefore the information obtained might have to be checked and cross-
checked against information from competitors, consumers and official sources. Local authorities 
will have a better overview of the market and thus the firms to be controlled than a supranational 
authority. 

Competition between different legal orders can serve as a learning process. Trial and 
error is very useful to find the best solution to complex legal problems. Different rules imply 
different experiences and can help to improve the understanding of the effects that alternative 
legal solutions have in similar legal problems. This advantage is present both in substantive and 
procedural rules.  
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Diverging preferences is a third factor that could tip the balance in favour of 
decentralisation. When all parties in one region have identical preferences, cost efficiency 
considerations might point to harmonising through one single instrument that suits all.TPF

8
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With regard to the level of harmonization of consumer protection, the arguments pro and 
contra harmonisation have the following implications:  

Contract law does not exhibit externality problems, as contracts only have consequences 
for the parties to the agreement. The problems are more connected with the fact that parties are 
not informed or not sufficiently informed. 
 Scale economies and uniform rules indicate that a more harmonised instrument will be 
more efficient. This would point towards total harmonisation. 

Information asymmetry between centralised and decentralised actors, however, call for 
minimum harmonisation. Local authorities, within the Member States, have better access to 
information regarding the firms they control. A supranational authority like the European 
Commission is at a disadvantage in this respect.  

Competition between legal orders and exchange of legislative solutions or ideas can be 
easily fulfilled by the EU-wide network of national enforcement authorities set up by EC 
Regulation 2006/2004 on consumer protection cooperation. Similar to the European Competition 
Network (ECN). This network can serve as a forum for regular contact, exchange of information 
and consultation on enforcement policy. The Commission could play a central role in the network 
in order to ensure consistent application of the rules and to moderate the discussion of Member 
States on different legal solutions to consumer protection issues.  

As to diverging preferences, consumers do not have exactly the same preferences 
throughout all Member States. As mentioned above, a higher level of consumer protection creates 
costs for sellers, which will be passed on to the consumer where possible. On the one hand, if the 
consumer receives a higher quality and safer good in return, the increase in consumer protection 
and price could still enhance consumer welfare. On the other hand, not all consumers are willing 
to pay more for extra safety or higher quality. A lower income level in one region for example 
could lead to a preference for a certain price-quality trade-off different from the one that 
consumers in a region with a higher income would prefer. A level of protection exceeding the 
level preferred by the consumers could result in a decrease in consumer welfare, especially in 
regions where the income level is lowest.  

Moreover, social norms, degree of consumer activism and transparency of reputation of 
sellers in markets diverge among different regions. As these issues have significant impact on the 
severity of market failures and on consumer protection regulation, decentralised regulation could 
better incorporate these differences in their respective regulations. A “one-size-fits-all” 
instrument like harmonised regulation might not be the instrument that is most cost-effective or 
efficient in enhancing consumer welfare.  

The typical approach in the field of consumer law has been minimum harmonisation. On 
the one hand, minimum harmonisation allowed Member States to introduce stricter rules than the 
European standards and thereby to maintain and defend their legal cultures and traditions. On the 
other hand, Member States still remain limited in their policy decisions by the principle of 
proportionality and by the mutual recognition doctrine. Total harmonisation has been developed 
in the field of technical standards, where directives contain mandatory basic requirements and 
provide for a framework for the elaboration of non-binding technical standards elaborated by 
European standardisation organisations. This approach has mainly focused on the need for 
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European business to obtain uniform European standards, as these standards facilitate trade 
between Member States and promote the completion of the internal market.  

We acknowledge the fact that recently the need to protect consumers has been explicitly 
linked to the establishment of the functioning internal market mainly as a reaction to two the 
ECJ’s ‘Tobacco Advertising’ judgement TPF

9
FPT and  the ‘Tobacco Labelling’ judgementTPF
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FPT which 

reaffirmed the strict interpretation of Article 95 as a legal basis for measures of harmonisation. 
Still, we hold that total harmonisation will not necessarily increase the protection or the welfare 
of consumers. Such an approach requires exceptionally difficult and time-consuming negotiations 
among the 27 Member States. It involves complex legal, social, cultural and political issues that 
require ample work to form into common principles. Producing common standards that would 
attract widespread support from business and consumers in all the Member States seems to be 
unfeasible and might lead to solutions that are the result of political compromises instead of 
careful legal and economic considerations. Such an approach  might sacrifice the higher levels of 
consumer protection and welfare in certain Member States in order to meet lower levels of 
protection for the sake of total harmonisation.  

Total harmonisation leaves little or no room for the 27 kind of particularities in the 
cultural, political, linguistic or legal determinants of consumer behaviour, consumer needs and 
expectations. Economic analysis argues that different legal rules can satisfy the heterogeneous 
preferences of a larger scale of people and therefore improve welfare. 

Therefore, with respect to Question A3, we support Option2: The revised legislation 
would be based on minimum harmonisation combined with a mutual recognition clause or with 
the country of origin principle. 
 

. 
Question B1: How should the notions of consumer and professional be defined? 
Option 1: An alignment would be made of the existing definitions in the acquis, without changing 
their scope. Consumers would be defined as natural persons acting for purposes which are outside 
their trade, business or professions. Professionals would be defined as persons (legal or natural) 
acting for purposes relating to their trade, business and profession. 
Option 2: The notions of consumer and professional would be widened to include natural persons 
acting for purposes falling primarily outside (consumer) or primarily within (professional) their 
trade, business and profession. 
 

Out of both these options, we would support Option 2, but we suggest a more broad 
definition. Whether or not a party should be treated as a professional instead of a consumer 
depends on the information that party should have with respect to that specific transaction. We 
refer to the example made in the Green Paper: a doctor who uses a car both professionally and 
privately lacks information about the quality of the car and lacks skills to easily assess this 
quality. This is not a transaction that the doctor repeatedly participates in or has specific 
knowledge about. With respect to buying a car, he or she is no different from any other consumer. 
The information asymmetry that creates a market failure to the detriment of consumers would 
continue to exist even if the doctor would buy a car to use it only professionally (eg. use for 
visiting patients). 

Therefore, with respect to Question B1, we would choose Option 2: The notions of 
consumer and professional would be widened to include natural persons acting for purposes 
falling primarily outside (consumer) or primarily within (professional) their trade, business and 
profession. 
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This widens the definition of consumer to also cover purposes primarily falling outside 
trade, business or profession. However, as mentioned above, economic analysis sees no 
difference between a doctor who uses a car only to visit his patients as opposed to a civil servant 
who cycles to work and uses the car in his or her spare time. Both have no specific knowledge 
with respect to cars, the quality of a car, the usual contract terms, reputation of sellers, etc. The 
definition of consumer and professional should therefore be widened even further to contain all 
situations in which the seller has an information advantage over the buyer, who is a natural 
person, who cannot be expected to possess any specific information with respect to transactions 
of this kind nor frequently concludes these transactions. 
 
 
Question D1: To what extent should the discipline of unfair contract terms also cover 
individually negotiated terms? 
Option 1: The scope of application of the Directive on Unfair Terms would be expanded to 
individually negotiated terms. 
Option 2: Only the list of terms annexed to the Directive would be made applicable to 
individually negotiated terms. 
Option 3: Status quo – Community rules would continue to apply exclusively to non-negotiated 
or pre-formulated terms. 
 

We support Option 3. Contract terms, and especially standard terms in consumer 
contracts, will be known by the professional party, but are not likely to be known by the 
consumer. This is a typical case of information asymmetry. Merely providing the standard terms 
to the consumer (or even: enabling the consumer to request standard terms) will not solve this 
information asymmetry. The fact that these terms are non-negotiable (take-it-or-leave-it) is not 
the main issue. Theoretically, consumers could shop for better terms, therefore providing an 
incentive to professionals to offer better, consumer welfare enhancing, terms. However, the costs 
of reading, interpreting and comparing standard terms in consumer contracts are high, mostly 
outweighing the benefits of these actions. Standard contract terms are typically written in small 
print and highly technical language. As the costs outweigh the benefits, consumers do not have an 
incentive to read and interpret standard terms (rational apathy). However, improving the 
intelligibility of the standard terms will not necessarily sufficiently improve the incentive for 
consumers to read standard terms.  To really benefit from reading, interpreting and understanding 
terms, consumers need to read several sets of standard terms and choose the set that corresponds 
best to their preferences. Individuals have difficulty assessing and comparing all this information 
and accounting for all of it in their decision making process. As consumers are not computers, 
they lack the skills and capacities of accounting for more than only a few salient product 
attributes in their decision making processTPF
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FPT, like price, colour, type, warranty period, et cetera. 

Some of these salient product attributes can be individually negotiated terms. Since consumers 
are not able to include non-salient standard terms in the decision-making process, severe doubt 
can be raised as to whether these standard terms will be welfare enhancing. Consumers do not 
notice these consumer welfare decreasing terms, but are attracted to other product attributes like 
price. It is therefore in the best interest of the seller to offer non-salient standard terms as low-cost 
as possible, thereby enabling a price-reduction. These low-cost standard terms are not necessarily 
consumer welfare enhanding. Therefore, a consumer welfare standard could very well require 
standard terms to be regulated.  
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Individually negotiated terms however should not be regulated, following the same 
reasoning. As the consumer negotiated them, these terms are salient in the decision making 
process of the consumer. With respect to these contract terms, no information asymmetry exists 
between the consumer and the seller. If these terms would be consumer welfare reducing, the 
consumer would not enter into this transaction. The consumer is able to base his or her choice on 
available information. As no information asymmetry exists with respect to individually negotiated 
standard terms, there is no market failure. Consumers themselves are in the best position to 
maximize their own welfare. In lack of a market failure that needs to be corrected, regulation is 
more likely to decrease consumer welfare than increase it.  

Some contract terms could very well be knowingly and willingly accepted by the 
consumer in negotiations even if the terms grant a less favourable position to the consumer than 
default terms would. The consumer could gain a benefit from accepting these less favourable 
terms. For instance, a certain risk of product failure could be taken on voluntarily by the 
consumer for a decrease in price.  

What would be the consequence of extending the scope of the discipline of unfair 
contract terms to cover individually negotiated terms? A consumer would be able to negotiate any 
standard term, and later invoke a fairness test over the terms he or she willingly negotiated. This 
creates a risk of moral hazard on the part of the consumer. The consumer could agree to take on a 
certain risk (say: a warranty period lower than the standard) for a price premium. If the event that 
this risk pertains to occurs, the consumer could seek a remedy against this individually negotiated 
term, claiming it to be unfair. As sellers can expect this kind of moral hazard on the part of 
consumers, they would not be willing to offer these kinds of contracts to consumers, or only be 
willing to do so after a lengthy negotiation process with several assurances drafted in the contract. 
These lengthy negotiations and extra drafts lead to an increase in transaction costs. Therefore, 
whereas this type of regulation seeks to protect consumers, it would effectively preclude 
consumers from entering into transactions they seek or increase transaction costs.  

Some claim that not all consumers are able to fully understand the terms in individual 
negotiations, and that therefore the scope of the fairness test. Misrepresentation is already covered 
in other types of legislation. Extending the scope to individually negotiated terms based on the 
claim that consumers failed to understand what they negotiated will not create an incentive for 
consumers to think before they act. Some responsibility for assessing whether this particular 
transaction will prove beneficial to the consumer (i.e. improve his or her consumer welfare) 
should be laid with the consumer. In negotiations, consumers need to be able to conclude 
transactions they want, and not agree to just about anything since the transaction can be 
overturned at will. This corresponds with EC Consumer Policy strategy 2007-2013, where it 
states: “confident, informed and empowered consumers are the motor of economic change as 
their choices drive innovation and efficiency”TPF
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 Therefore, with respect to Question D1, we would choose Option 3: Status quo – 
Community rules would continue to apply exclusively to non-negotiated or pre-formulated terms. 
 
 
Question D3: Should the scope of the unfairness test of the directive on unfair terms be 
extended? 
Option 1: The unfairness test would be extended to cover the definition of the main subject matter 
of the contract and the adequacy of the price.  
Option 2: Status quo - the test of unfairness would be kept in its present form. 
 

We support Option 2. The same reasoning as for not extending the scope of the Unfair 
Terms Directive to cover individually negotiated terms can be used to analyse a possible 
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extension of the scope of the unfairness test. The main subject matter and the adequacy of the 
price are salient product attributes to the consumer; he or she has most likely made a decision to 
buy this product based on information about the main subject matter and the price. As long as the 
price and main subject matter of the contract are known to both the seller and the consumer at the 
time of the transaction and not changed afterwards without renegotiations, there is no information 
asymmetry with respect to these product attributes. If no information asymmetry exists, 
consumers are able to conclude transactions that correspond to their preferences. If the consumer 
agreed to enter this contract out of free will, it is safe to assume that this contract enhances the 
welfare of that consumer. 

An extension of the scope of the unfairness test could lead to moral hazard problems. 
Consumers could agree on anything with respect to price and main subject matter of the contract, 
as the consumers know they can fall back on the unfairness test. There is no incentive for 
consumers to take responsibility for concluding welfare enhancing transactions. Consumers might 
even misrepresent their preferences (e.g. agree to a higher price) and later seek compensation or 
another form of redress. Sellers will incur more costs in negotiations and drafting of the contract 
to make sure consumers are concluding a transaction they intend to fulfil, or not offer these 
contracts at all. As stated above, lacking a market failure that needs to be corrected, regulation is 
more likely to decrease consumer welfare than increase it. Consumers are best able to enhance 
their welfare, provided that they are not hindered by market failures like information 
asymmetries.   
 Therefore, with respect to Question D1, we would choose Option 2: Status quo - the test 
of unfairness would be kept in its present form. 
 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored further or 
addressed at EU level in the context of consumer protection? 
 
We think that the Review of consumer protection is incomplete without discussing enforcement 
and access to justice. The challenge for finding effective and low cost ways for consumers to 
resolve their disputes and to provide access to remedies that are not disproportionate to the 
economic value at stake have become one of the key challenges of consumer policies at national, 
European and international levels. We believe that if the Commission is seriously concerned 
about consumer confidence and consumer welfare then this challenge should be one of the 
priorities of its future consumer protection strategy.    

While the Commission does not have a supervisory competence in the field of consumer 
law, enforcement issues are becoming relevant discussion points in EC consumer law as well. 
Previously Directives in the consumer protection field have left enforcement of the law entirely to 
the Member States. Directive 98/27 EC on injunctions and Regulation 2006/2004 on consumer 
protection cooperation have squarely put the issue on the top of the consumer protection agenda.  

This discussion on the enforcement of consumer rules has been very similar if not 
identical to the discussion on effective enforcement methods in competition law (Green Paper 
Damages actions for breach of the EC anti-trust rules, COM (2005) 672 final) . The objectives of 
the enforcement of competition law and consumer law partly coincide as they both aim to achieve 
deterrence and efficiency. Both set of rules are aimed at effectively influencing and imposing a 
meaningful impact on corporate policy and behaviour. While the underlying legal rules and the 
subject matters differ there seems to be numerous insights that merit broader consideration and 
cross-fertilization in both fields.TPF
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The development of European law that has evolved along the lines of the Injunctions 
Directive and the Enforcement Cooperation Regulation has on the one hand led the discussion to 
finding effective means of collective consumer redress providing an efficient supplement to 
individual redress schemes such as small claims procedures and ADR. On the other, the deterrent 
effect of currently available remedies and sanctions has to be reviewed. The question whether the 
present set of remedies and sanctions that mostly comprise injunctive relief administrative fines 
should be extended to recovery of damages and how to make private enforcement a valuable 
complement to public enforcement colludes again strikingly with the policy issues in competition 
law. The issue of providing consumers with meaningful compensation for damages suffered as a 
consequence of “anti-consumer” or anti-competitive practices can provide useful insights in both 
areas worth of cross-fertilisation. An effective institutional framework is equally important to 
achieve an efficient system of consumer redress. Whether it is public authorities or private 
organisations who take consumers by their hands can make a difference not only for consumers 
but for business, too. While the underlying legal rules and the subject matters differ there seem to 
be numerous insights that merit broader consideration in both fields. 

The assessment and the design of the various procedural models have to take account of 
the underlying substantive issues in order to provide consumers such enforcement tools that are 
capable to address the market failures, repair the damage and prevent future violations of 
consumer rights. Accordingly, enforcement methods should be designed and selected by studying 
the various ingredients that determine their actual operation. These ingredients include the nature 
of consumer concerns (health, safety issues or economic loss as result of for example information 
problems), practical matters such as economic incentives, financial resources but also time and 
ease of access to justice and last but definitely not least the remedies sought (declaratory, 
injunctive or monetary remedies) and deterrent sanctions (criminal law or civil law). 

The central issues that are being discussed are the efficient balance between private and 
public enforcement, individual redress schemes, collective actions and besides injunctions the 
possible adoption of damages actions. Among these issues private enforcement and collective 
damages claims are topical.  

In most European jurisdictions the present set of remedies for consumer offences is 
limited to declaratory remedies and injunctions. Monetary remedies in the form of damages 
claims can provide consumers with compensation for damages suffered as a consequence of 
“anti-consumer” practices. When a consumer offence causes economic losses some kind of action 
for claiming damages seems justified as well as efficient to remedy harmed consumers.  

Private enforcement in any field of law is a highly debated topic at the moment. From a 
law and economics perspective, the main issue is whether consumers have sufficient incentives to 
invoke remedies against professional parties. Consumers might not be informed of their rights of 
redress, especially when contract terms in the contracts they signed deviate from mandatory 
consumer protection laws. Individual consumers face costs and burden disproportionate to the 
amount of their complaint they will decline to seek redress and resolve disputes. Especially in 
cases where damage is widespread and individual losses are low rational apathy prevails among 
the injured individuals who will not sue. Private actors are much more influenced by costs and 
benefits than public bodies enforcing the law. Policy decisions on encouraging private 
enforcement of the law has to take account of the fact that private parties have to bear the costs of 
accessing information in order to discover the infringement, litigation costs, consisting of the 
lawyer’s fees and perhaps expert witnesses.  

Another concern is that private interests do not always coincide with public interests. 
Therefore private parties might lack the incentives to litigate, which in turn results in less 
enforcement or they may exceed the level of litigation which is socially desirable and optimal. In 
other words, private enforcement carries considerable risk of both under-deterrence and over-
deterrence. Private enforcement does not always and not necessarily meet the socially desirable 
level of litigation. 
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Collective actions can provide solutions to both the individual incentive problem and the 
public policy concern. Collective actions can consolidate widely dispersed small-scale claims. 
They form avenues of litigation that are less disruptive for the market than individual litigation. 
They are cost-spreading solutions that can overcome reluctance of consumers to bring 
complaints. Collective actions can solve the incentive problem of many individual consumers in 
cases where the harm caused by a violation of the law is vast but the harm caused to individuals is 
so fragmented that they refrain from litigating. Consolidating these claims is therefore essential 
for consumers who have suffered harm. Collective actions can reduce litigation costs, enlarge 
litigation possibilities and provide optimal representation of consumers in court proceedings. In a 
recent Eurobarometer survey in the 15 old Member States 67% of the European Union citizens 
indicated that they would be more willing to defend their rights before a court if they could join 
with other consumers who were complaining about the same thing.TPF
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Bundling these fragmented individual claims can also considerably enhance law 
enforcement. It is argued that collective actions have a higher probability of preventing future 
harm to consumers and thus has a stronger deterrent effect than individual claims. Moreover, it 
carries efficiency benefits both for business and the judicial system by providing a less disruptive 
and fragmented way of litigation and increasing the merits of the claims brought before the 
courts. This saves costs, resources and time for business and the courts as well.  

Nevertheless, the adverse effects of collective actions are also well-known. These adverse 
effects call for an approach that develops mechanisms that on the one hand, aggregates and 
consolidates claims and provides an efficient manner to bring these claims to courts and to 
adjudicate these claims. On the other, an approach is needed that can avoid excessive litigation 
and provide consumer meaningful compensation. Such a system will need to be based on “strict 
management” and on an optimal coordination between private and public enforcement. 

Such a strict management could make use of the recent reforms taken in the US in order 
to ameliorate its class action system and which clearly attempts to impact on indirect purchaser 
actions. The Class Action Fairness Act (CAFA)TPF
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make indirect purchaser actions less burdensome and more manageable.  
Optimal coordination between private and public enforcement could include deciding on 

issues like who would be a rational tort-feasor. While the adverse effects of class actions, such as 
contingency fees and unfavourable settlements might disappear when a consumer organization or 
other association brings damages claims, other limitations become clear. Consumer organisations 
enjoy the advantage that they can stay close to the marketplace, have easy access to information 
from individual consumers and they are less subject to capture and principal agent problems. 
However, they often lack the resources and powers of detection and investigation as well as the 
means to bring claims to civil courts.   

Therefore, while public intervention should be limited and decided on the basis of a cost-
efficiency, their expertise, investigative powers and sanctions might be indispensable and 
necessary. In the EC Regulation 2006/2004 on consumer protection cooperation has already 
created a framework for the Member States’ competent public authorities. The Regulation sets up 
an EU-wide network of national enforcement authorities and enables them to take co-ordinated 
action for the enforcement of the laws that protect consumers’ interests and to ensure compliance 
with those laws. Within this framework the role and cooperation between the various public 
authorities such as competition authorities and public consumer protection agencies should be 
further explored.  

Finally, the following two suggestions for what the Commission could do in order to 
improve the level of consumer protection and the level of regulation. On the one hand, it should 
study the gap between the law on the books and its actual enforcement. It is not enough to 
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provide the legal tools. The economic and social setting of the application of the rules have to be 
explicitly set out before new rules are adopted. While this might be valid as a general guideline in 
the enforcement of law, the economic and social context of consumer rules and the behaviour of 
consumers have a more direct impact on the actual success of legislative models. Without 
studying the practical problems and the psychological circumstances of consumer decisions it 
seems difficult to draft legislative or other tools that can increase consumer activity and improve 
substantive and procedural options. Such a study actually needs to take into account the economic 
resources, appropriate incentives of both supply and demand side. 

 On the other hand, facilitating consumer protection needs to be based on the 
improvement of the institutional capacity of consumers and their organizations. This in turn 
requires investments in consumer advocacy, “consumer policy R&D”, TPF
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FPT academic infrastructure, 

education in law and economics, professional associations and consumer groups who can 
contribute to disseminate consumer but also competition principles. TPF
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play a central role in assisting the Member States to create such an infrastructure. Moreover, for 
laws to be effectively enforced, it is important to understand what strategies individuals and 
undertakings choose to operate under the law. To that end, the impact of laws and regulations on 
private actors’ behaviour should be studied and evaluated when new policy decisions are made.  
 

                                                 
TP

16
PT Muris, former Commissioner of the FTC in the US, argued that a competition agency needs to make substantial 

investments in what might be called competition policy research and development in order to make intelligent 
contributions to competition policy. Competition policy R&D stands for continuous improvement of  the competition 
agency’s knowledge base in order to establish a firm base for competition advocacy through establishing intellectual 
leadership. Muris, T. J. (2002) Looking Forward: The Federal Trade Commission and the Future Development of U.S. 
Competition Policy” (New York, N.Y., Dec. 10, 2002) (remarks for the Milton Handler Annual Antitrust Review), 
available at http://www.ftc.gov/speeches/muris/handler.htm#N_103_  
TP

17
PT Kovacic, W.E.  (1997) Getting Started: Creating New Competition Policy Institutions in Transition Economics 23 

Brooklyn Journal of International Law 403-453  
Kovacic, W.E.  (2001) Institutional Foundations for Economic Legal Reform in Transition Economies: The Case of 
Competition Policy and Antitrust Enforcement, 77 Chicago-Kent Law Review 265 


	Fundamental issues

