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Consumer policy has developed over recent years into a central field of action in the 

European Union. The German Confederation of Skilled Crafts and Small Businesses 

(ZDH) regards the European Commission’s endeavours to eliminate inconsistencies in 

existing consumer protection directives in principle as positive: we need informed 

consumers who can use the European market according to clear rules.  Only then do 

European companies get incentives from their customers as well. These contribute to 

the development of successful products. 

 

The aim of an efficient European consumer policy must therefore be to balance the 

interests of consumers and companies appropriately i.e. on the one hand, consumers 

have and should be able to rely on a certain protection throughout Europe, and on the 

other hand, this protection should not become an unacceptable burden for companies 

which makes it difficult for SMEs to withstand European competition. 

 

A European regulatory framework is desirable, if the economy’s own interest in 

consumer policy is not eliminated through regulations.  This is the case if the scope for 

structuring the legal relationship with the customer is removed by protective statutory 

rules which are too strict and unilateral.  The standard, however, is the forward-thinking 

professional who is interested in binding his customers long-term, and recognises 

consumer protection as an original corporate interest.  Considerations of European 

consumer protection regulations must also be aligned to this. 

 

This consumer policy guideline does not seem to have been continuously applied to 

the submitted Green Paper.  The Green Paper does include some noteworthy 

approaches as far as the undersigned association is concerned.  For example, it quite 

rightly raises the question of whether EU law should be more in harmony, by defining 

terms uniformly for all legal areas of law, and not redefining each guideline and 

regulation or defining them in a slightly different way. 

 

The German Confederation of Skilled Crafts and Small Businesses fears that some of 

the current considerations in the Green Paper are a one-sided burden on companies.  

This would result in more bureaucracy, and therefore higher costs for companies and 

rising costs for consumers.  Legal certainty for companies would also disappear.  

These are all effects which hardly have a place in a well-understood consumer policy, 
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especially as the necessity of such marked intervention has not been proved by the 

Commission.  The need for the entire project has not been examined or presented.  

Therefore, the necessity of change should be reviewed in-depth, and supported by 

facts before analysing the consultation. 

 

Furthermore, the negative effects conflict with the declared political aims of the 

European Union and the federal government, in particularly to cut back bureaucracy. 

 

We believe that the subject regulated in the name of consumer protection has already 

passed the boundaries of what is tolerable, and should not be extended further.  Many 

questions suggest that the plan of tightening consumer protection further causes a 

burden on companies and, like many such parallel plans, is obstructive to a globalising 

market.  Particularly the proposals to extend the scope of the consumer sales directive, 

the direct liability of producers, the extension of the limitation for invoking the shifting of 

the burden of proof, the sanctioning of the guarantor’s failure to comply with information 

requirements by introducing a lifelong guarantee and comprehensive compensation for 

damage are an unfair burden on companies, and would have a considerable impact on 

the economy as a whole.  This would finally lead to an increase in the cost of products, 

and therefore hit consumers, in whose interest such regulations are supposed to be 

adopted. 

 

The existence of companies able to increase the price of their products without 

problem because their competitiveness is due to their favourable price/performance 

ratio would be at risk, and they would, if need be, withdraw from the market.  This too 

would be at the expense of the consumer because it would limit his choice of products. 

 

A too strict consumer protection conflicts not only with the declared aim of making 

Europe into the most dynamic economic area in the world but also undermines the 

European Commission’s original aim to improve consumer protection. 

 

The fact that the EU business location has to assert itself in competition with other 

locations, in our opinion, attracts too little attention.  This is particularly marked in the 

proposal for the direct liability of companies.  Such a fundamental system change 

would encourage the relocation of operations to countries outside the European 

Community (e.g. to Switzerland). 
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Given this situation, we consider that an impact assessment of the law with a 

comprehensive cost-benefit analysis, as the Commission has announced as a 

condition for new regulations to be passed, is urgently necessary.  Only where there is 

a need should legislation intervene. 

 

We note with some concern that the scope of the Green Paper discusses completely 

new regulatory areas of EU legislation to date such as delay, damages, assumption of 

risk etc. and at the same time considers extending the application area of the 

consumer sales directive.  As a whole we get the impression that the Commission is 

obviously considering the creation of a European consumer contract code which would 

make the corresponding provisions of the German Civil Code obsolete.  We see no 

need for this and regard it as a violation of the principle of subsidiarity and an 

encroachment on the sovereignty of the Member States. 

 

This encroachment appears even more serious as the proposals submitted in the 

Green Paper would limit de facto not only the law on consumer contracts but would 

inevitably have repercussions on b2b as well in the course of their implementation in 

national law.  We call to mind in this context the consumer sales directive which led to 

major reform of the law of obligations in Germany.  Implementation of the regulations 

proposed in the Green Paper will in the same way present the national legislature with 

the alternative of either splitting up national law into a consumer and company contract 

law with all the problems this will involve, or harmonising the regulations.  This in turn 

will lead to regulations, which are ultimately considered to protect consumers, being 

applied to purely corporate transactions. 

 

Finally, there is no mention anywhere in the Green Paper of subjects overlapping with 

other EU projects, some of which are very well advanced.  If these other projects are 

realised, the questions in the Green Paper would be partly obsolete or the questions in 

the Green Paper could not be answered with respect to the other projects.  Two EU 

projects in particular can be mentioned in this context.  Rome I deals with the question 

of applicable law for consumer contracts but also the results of the so-called Common 

Frame of Reference (CFR), currently being drafted to harmonise European contract 

law of obligations, cannot in principle be disregarded in the following comments.  The 

Green Paper ultimately emanates from the EU Commission’s work on the CFR, and is 

closely connected with it.  This close connection is obvious e.g. from the fact that the 

Commission is considering option 2 (combined approach) in 4.2. which aims to 

combine the revision of certain directives on consumer protection by developing a so-
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called horizontal instrument.  The object of this horizontal instrument would be to 

summarise, define and regulate certain fundamental terms and common legal concepts 

of different directives on consumer protection.  This structure is also intended for the 

CFR which is supposed to incorporate not only b2c but also b2b and c2c.  This causes 

overlaps in structure and subject matter between both projects. 

 

We comment below in detail on the questions raised and in this context will revert 

specifically to issues already addressed: 

 

Re question A1 
We support option 1, according to which consumer protection legislation should be 

based on vertical revision of the individual directives for the purpose of selective 

improvement in order to define uniform terms for consumers and professionals, and to 

tighten the regulation of the right of withdrawal. 

 

Re question A2 
What is striking about this question is the fact that the EU, without having previously 

clarified this basic issue, has been working towards option 1 for a long time.  Otherwise 

the consumer sales directive, for example, would be impossible.  Nevertheless, we 

tend towards option 3, which aims to harmonise only national law applicable to 

domestic parties and cross-border cases in the field of distance trade resp. electronic 

trade.  We could imagine harmonising national law in a few individual cases but we 

consider formulating this as a general approach to be exaggerated.  We believe that 

this possibility should also be proposed for discussion in the form of a 4th option. 

 

Re question A3 
We agree with the Commission that the principle of minimum harmonisation, which is 

the basis of the consumer protection directives under review, is in many areas contrary 

to the objective of a uniform internal market.  As the Commission correctly states, this 

principle, due to additional fragmentation of national law, has on the contrary led to 

uncertainty among consumers and professionals. 

 

Nevertheless, we favour option 1 (full harmonisation) only based on restricted 

conditions.  Such “targeted” full harmonisation means identifying specific regulatory 

areas which are revised with the aim of complete harmonisation such as the period of 

withdrawal. 
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In conclusion, a more cautious approach of this kind would place the consumer and the 

economy in terms of status quo in a much better position.  At the same time, we 

consider our proposed approach addresses in a much better way our fears that 

unrestricted full harmonisation will mean that the most far-reaching protective statutory 

rules become Community law. 

 

Such a degree of full harmonisation would in our opinion not take into account that the 

respective national consumer protection regulations always need to be considered in 

the context of the respective national law, with which they are closely linked and within 

which they have organically grown.  “Grafting them” on to other national rights in the 

process of full harmonisation would have a grave detrimental impact on companies, 

economic development and the employment situation.  The Commission should keep 

the Lisbon Strategy in mind, especially in this highly sensitive area. 

 

In the case of “targeted” full harmonisation which we suggest, however, it is imperative 

to apply the instrument of assessing the impact of the law. 

 

In areas where regulations are not harmonised, consumers should not be deprived of 

their option to choose legal systems.  However, this was precisely what the European 

Commission proposed already in December 2005 with the draft regulation on the law to 

be applied to contractual debt obligations (Rome I).  According to Art. 5 of the draft 

Rome I regulation, it is supposed to be obligatory, in the case of cross-border 

consumer contracts, to apply the law of the country where the consumer habitually 

resides, when a company targets this country with its sales activities e.g. via a web 

site.  For example, the application of Polish law would be obligatory for a consumer 

living in Poland who places an order on a German web site.  The proposed regulation 

would considerably increase the costs of drafting contracts because internet mail order 

companies would have to provide 27 different general terms and conditions for sales in 

EU Member States.  This would deter companies from internet trading, reduce 

competition, be contrary to the idea of a European internal market, and restrict the 

range of products offered to the consumer. 

 

It is a paradox for the European Commission on the one hand to lobby the Council and 

European Parliament to introduce a country of destination principle and at the same 

time submits a Green Paper to examine the consumer acquis in which the alternatives 

to full harmonisation are “minimum harmonisation and mutual recognition” and 

“minimum harmonisation and country of origin principle”.  However, we assess this as a 
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positive signal that the strict country of destination principle proposed by Rome I is not 

undisputed within the Directorate-General of the European Commission. 

 

For the sake of completeness, we draw attention to the fact that full harmonisation in 

consumer contract law offers no solution to the problem raised.  If the Rome I 

regulation is adopted with the country of destination principle proposed by the 

European Commission, the entire law of the country in which the consumer lives will 

apply.  This includes e.g. contract law, the law on general terms and conditions, data 

protection law and competition law.  However, full harmonisation of the entire legal 

systems of all the Member States is neither in sight nor desirable. 

 

Re question B1 
We support a uniform definition of the notion of consumer for all EU legislative projects.  

We consider the definition in option 1 to be correct.  All attempts to widen the notion of 

consumer to include enterprises, as proposed by option 2, lead on the one hand  to 

considerable legal uncertainty due to the undefined legal concept “primarily”, which will 

probably entail clarification of many court disputes.  On the other hand, the definition 

proposed in option 2 will involve many consequential problems resp. questions.  For 

example: Would consumer protection apply to business partners actually working at 

b2b level?  If so, would large-scale enterprises be at all interested in cooperating with 

intermediate dealers or retailers?  Selling products to consumers directly would have 

the same legal effects as far as consumer protection was concerned, while at the same 

time saving sales costs.  Suppose a company comes under the notion of “consumer”, 

and this company transacts business with a consumer, does consumer protection 

apply?  If we are consistent, this question would have to be answered in the negative 

because it is a c2c transaction which does not come under the scope of consumer 

protection.  Therefore consumer protection would again be incomplete, and to the 

detriment of the consumer. 

 

Re question B2 
We believe the status quo should be maintained.  An extension of consumer protection 

to transactions between consumers, if a party is represented by an intermediary to 

conclude the contract, would have a one-sided and unfair effect on the intermediary.  

For example, the intermediary would have to get information about the product from its 

seller in order to fulfil information requirements to a potential buyer.  On the one hand, 

the intermediary would hardly be in a position to fulfil this duty, the result of extending 

consumer protection, because the consumer is often not in a position to give relevant 
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product information which would ultimately be relevant in terms of consumer protection.  

Which consumer for example is so well informed about his household technical 

appliances or car that he can provide comprehensive and relevant information?  

Nevertheless, this would involve many legal questions such as: Is the intermediary 

liable for incorrect information if he had received it from the seller?  If so, this would be 

an unjustifiably one-sided burden for the intermediary and would add to the already 

existing burdens of companies.  Even SMEs are nowadays completely overburdened 

by having to comply with diverse legal requirements in the interest of the consumer. 

 

Re question C 
We are alternating between option 2 and 3. 

What speaks in favour of option 2 is that otherwise there would be a risk of the 

European Court of Justice being competent to create national law which goes beyond 

the wording of directives and regulations, and bypasses national parliaments without 

express legal basis.  In particular, German law can look back on its long and certainly 

successful experience of comparable general clauses.  The principle of good faith is 

set down in German law in Art. 242 BGB [German Civil Code].  However, the courts 

interpret this in the context of an adequate balance of interests between companies 

and their contractual partners.  We fear that a general clause orientated at consumer 

protection will shift this balance and shift this assessment, which is generally deemed 

just, unilaterally in terms of considering consumer interests.  Consumers and 

companies are not enemies in the economic sector, and this should not be encouraged 

by shifting the balance in one direction. 

 

However, one could argue that this fundamental idea is considered in option 3.  It 

definitely would have a certain charm where the interests of both sides were stipulated 

in a general clause.  However, this would be at a price which would shift the final 

competence for such an interpretation to the European Court of Justice. 

 

The European Court of Justice in particular has over recent years caused great 

uncertainty among German companies because laws, which have not even been 

formally adopted by the German parliament, are recognised as reliable principles for 

companies.  Therefore, one asks oneself whether option 3 should encourage the 

influence of the European Court of Justice.  It is not only consumers who need reliable 

principles but companies as well. 
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Re question D1 
The inclusion of individually negotiated contract terms was already the subject of a 

proposed directive (proposal for a directive on unfair terms in consumer contracts, 

KOM (90) 322) and for good reason was not adopted at the time.  The objections 

successfully raised, also on the German side, were fundamental in nature and are still 

valid.  The need to protect consumers by a structure is only necessary where the 

consumer cannot influence the subject matter of the contract, and therefore runs the 

risk of being discriminated against.  This was the basis for proven practice to date 

which consisted of subjecting standard contract terms only to a general control of unfair 

practices, whereby however individual negotiated parts of contracts are still examined 

for moral principles.  This is clearly preferable to a regulatory system which stands in 

the way of free and intentional negotiation of mandatory legal standards, and largely 

does away with contractual freedom, not only for companies but for consumers as well.  

One should be aware that any restriction of contractual freedom inevitably leads to a 

diminution in the range of products on offer.  Ultimately the price is always based on 

the offer, including risks.  We are therefore in favour of maintaining the status quo and 

firmly against option 1. 

 

Re question D2 
We are in favour of option 3 which corresponds essentially to the German legal 

situation.  We believe that this eliminates differentiation difficulties, and promotes legal 

certainty. 

 

We believe the line of reasoning in the last paragraph of the explanations in 4.5, which 

is not even queried subsequently, is particularly questionable.  Obviously this 

incorporates the idea that a committee is able each year to modify terms, which should 

be deemed unfair and thus forbidden, without parliamentary regulation.  We firmly 

reject this. 

 

Re question D3 
The idea of extending the unfairness test to the adequacy of prices is not new and has 

already been put forward without success (proposal for a directive on unfair terms in 

consumer contracts, KOM (90) 322).  The proposal is reminiscent of the way state-

trading countries think.  In any case, it is not compatible with a market economy system 

where the contracting partners autonomously stipulate the principal services about 

which the contract is concluded.  The assumption that a well-informed citizen is unable 

in a normal situation to negotiate the scope of the principal service himself is a total 
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contradiction of the concept of humankind on which our social order is based.  

Therefore, we strictly reject state price control, however organised, of all consumer 

transactions, particularly in view of the instruments, integrated in the national legal 

systems, to protect against transactions which are contrary to public policy and 

exorbitant prices, which intervene as a corrective element where an emergency or 

position of constraint exists (as e.g. in the example in para. 4.5).  Therefore, we clearly 

advocate option 2. 

 

Re question E 
The different options stated in the questionnaire do not go together.  It is therefore 

difficult to give meaningful answers.  We do not believe that the right of withdrawal 

should be introduced or extended to every form of failure to comply with information 

requirements.  Why, for example, should a consumer be granted a right of withdrawal 

just because some marginal information from the confusing spectrum of legal 

requirements was not correctly given (e.g. VAT ID no.)?  Here in particular, the 

principle of proportionality between the nature and severity of the violation of duty and 

the legal effect should be observed. 

 

We need to include a new question here especially concerning the duty to comply with 

information requirements i.e. whether we believe that the duty to comply with 

information requirements on the different subject areas is in a reasonable relation to 

the consumer’s need for information.  We consider that consumers today are so 

overloaded with information that this leads to disinformation.  In practice, hardly any 

consumer bothers to read everything which the Commission believes he should inform 

himself about.  Anyone who, for example, orders something on the internet knows that 

one can avoid the information overload quite simply by “clicking” onward. 

 

Re question F1 
We are in favour of a uniform period of withdrawal within the meaning of option 1 for all 

rights of withdrawal connected with consumer protection.  This could contribute to a 

simplification of the law.  We draw attention here to the fact that not only the length of 

the period needs harmonising but also the method of calculation (calendar days 

instead of working days which differ from country to country). 

 

Regarding the beginning of the period of withdrawal, the markedly different reasons for 

the existence and legislative authorisation of the respective right of withdrawal however 

need to be taken into account as well as the different underlying situations.  What is 
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appropriate for the subject matter of a contract (e.g. package travel) is not necessarily 

applicable to another subject matter (e.g. a timeshare purchase or financial service).   

And what is adequate for one marketing method is not necessarily justified for another.  

In direct marketing, for example, we have a special purchasing situation which justifies 

a right of withdrawal (demonstration and conclusion of contract in the buyer’s home) as 

soon as the representative has left the customer’s home.  Logically the cooling-off 

period as well as the period of withdrawal begin immediately after the contract is signed 

and the buyer is advised of his rights.  In contrast there is no fair justification for further 

discrimination against buying in stationary transactions by a further delay in the 

beginning of the right of withdrawal. 

 

Vertical action within the horizontal approach is necessary regarding this complex of 

questions in particular to allow us to take account of the diverse sales channels and the 

product marketing connected therewith.  Distance selling and so-called doorstep selling 

eliminate each other and cannot be brought into line with the horizontal strategy. 

 

In so-called doorstep selling i.e. direct marketing, the consumer regularly sees the 

goods, can touch and even test them during the sales talk.  This is not the case with 

distance selling.  It is therefore justified in the latter case - according to the preamble to 

the law - to set the beginning of the period of withdrawal on the delivery date.  In direct 

marketing by field employees, however, the period of withdrawal has to begin when the 

buyer is instructed by the field employee, and this regularly falls on the same date as 

the order is placed. 

 

The different situations described in the example above can only be dealt with fairly if 

the legal differences currently in existence relating to the beginning of the period of 

withdrawal are retained. 

 

Re question F2 
We tend towards option 2 because this is most likely to achieve legal clarity.  Some of 

our member companies are also in favour of option 3 because option 2 is not always 

practical.  At the same time, this would also certainly be a measure to simplify the law 

but it also encourages legal uncertainty.  The lack of any formal requirements also 

results in the fact that the right of withdrawal would be possible through implied 

conduct.  One can imagine how many cases would have to be investigated to establish 

whether specific consumer conduct could be understood as withdrawal. 
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Re question F3 
We believe the options provided do not fully reflect the problems, making it difficult to 

decide in favour of one particular option.  We are not, like option 1, of the opinion that, 

as far as consumer contracts are concerned, the consumer should not as a rule incur 

any costs whatsoever when exercising his right of withdrawal.  This is not acceptable 

especially given extremely high costs.  Otherwise some offers would have to be 

eliminated in future to the detriment of the consumer. 

 

In view of the different interests involved in doorstep sales, distance sales, transactions 

for part-time use of real estate etc., we do not believe that for every right of withdrawal 

resulting from these quite diverse contracts uniform legal effects have to be linked to 

withdrawal, and not regarding the costs either.  We do, however, think that within the 

different types of contract additional rights in Member States which exceed EU 

requirements should be abolished.  This also applies, of course, to costs. 

 

In this context, it is striking that the questionnaire examines in-depth the cost effects to 

be borne by the consumer for return shipment of the goods.  In contrast, it lacks this 

same care in dealing with the problems companies have in exercising rights of 

withdrawal.  We believe a harmonised regulation is needed in particular to stipulate 

which claim a professional can assert for the goods which, due to withdrawal, are no 

longer new.  The consumer may in some cases, as is generally known, already have 

realised the required benefit from the order. 

 

We do not see at all that a customer should be allowed to use a product - without any 

cost effect - on a daily basis, treat it badly and even damage it negligently just because 

the customer purchased the product through a distance sales channel or doorstep sale.  

The right of withdrawal created by law for such sales should allow the customer to 

reflect on his buying decision, and should place the customer on the “same level” as 

when purchasing from a stationary shop.  Customers in a shop cannot use products on 

a daily basis, wear them out or damage them without cost effects.   The fact that the 

customer may not incur any costs whatsoever (in the sense of never) in the case of 

withdrawal, amounts to a compulsory purchase of the company’s property without 

compensation.  This is a question the Commission should follow up, in the interest of a 

fair discussion of the pending problems. 
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Re question G1 
We are firmly in favour of option 1.  Each national law has different remedies for the 

winding up of contracts and remedies for default in performance.  It would lead to an 

intolerable splitting of national laws, if an instrument was found which was not used in 

the respective countries, and not from the consumer’s point of view either. 

 

Re question G2 
Here too we are firmly in favour of option 1.   We are repeatedly confronted with an 

attempt to split the uniform legal system of the EU states into different legal areas.  We 

reject a complete, own consumer contract law.  In the interest of legal certainty and 

simplification of law, we favour on the contrary a uniform contract law within the 

national legal systems which also applies to b2b.  In just a few individual points is there 

a need for different regulations for consumers. 

 

The problem becomes especially clear in the context of damages. As is generally 

known, there is a clash of completely different positions within the EU regarding the 

question of the nature and extent of damages.  German law on principle is orientated at 

damages as a consequence of negligent conduct.  This principle may in some places 

be overcome in exceptional cases but the principle as such is maintained.  We refuse 

to replace this principle with a kind of strict liability for this case of breach of contract or 

even unilateral rescission of contracts by consumers. 

 

Furthermore, German law is based on the principle of (verifiable) damage, 

supplemented by compensation for non-pecuniary damage in exceptional 

circumstances which, according to German legal tradition, is comparatively low.  We 

strongly reject introducing damage claims of a punitive nature by harmonising our 

damage system, which can almost be understood as a request for the economic use of 

damage claims.  We continue to regard examples from Anglo-American jurisdictions as 

a deterrent, and detrimental to the economy.  This applies all the more when we see 

that other institutions known in Anglo-American jurisdictions are adopted increasingly at 

EU level such as class-action suits whose introduction is also currently on the agenda 

of the Health and Consumer Protection Directorate-General. 

 

In the area of the law of damages in particular, we consider harmonisation at EU level 

is a risk because it intervenes in the legal culture of our country which cannot be 

allowed to enter through the backdoor of consumer protection concepts.  We believe 
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setting the course in this way needs a much more general approach which would go far 

beyond the scope of consumer protection. 

 
Re question H1 
We agree with option 1.  Under no circumstances should the definition of consumer 

goods be extended to include the acquisition of licences for software and electronic 

data as provided in option 3.  The treatment of these rights which are inextricably linked 

with underlying copyrights, licence claims and contractual characteristics are not 

suitable for transferring the principles of consumer sales.  This subject matter could 

only be regulated with intensive agreement on questions relating to every aspect of 

software copyright. 

 

Re question H2 
No, the consumer sales directive should not be extended to second-hand goods.  This 

applies as well to goods sold at public auction.  We have major reservations about the 

usual attempts being made, not only within the scope of this project, to over-regulate 

eBay trade, which has found great acceptance among consumers, and ultimately rob it 

of its attractiveness. 

 

Re question I1 
The options available only marginally refer to the objective addressed in the questions.  

We imagine that a uniform definition may be expedient, if a delivery has been made, 

but we reject the conclusions drawn from the introduction.  As we have already stated 

several times, we refuse to regulate the legal effects of general default in performance 

through uniform EU requirements. 

 

A definition of when the delivery was carried out must be answered differently, 

depending on the aim of the contract.  It is quite obvious to us that consumers must still 

be able to order flowers from a flower shop for delivery to another place and another 

person.  However, this would be impossible if the consumer had to physically hold the 

object of purchase in his hand.  This shows that a restrictive harmonised definition of 

the notion of delivery stands in the way of the many types of actual contractual 

relationships transacted with the participation of the consumer.  We agree with option 

4. 

 

In addition, defining general terms of the law of obligations such as the term “delivery” 

for consumer contracts by directives is highly questionable, if other regulations exist in 
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the national legal systems.  In this case the much invoked harmonisation at EU level 

would be at the expense of the systematics of the national legal systems because 

different regulations would have to be applied to b2b and b2c. 

 

Re question I2 
We agree with option 2.  The passing of risk is an integral part of the general law of 

obligations and in the context of consumer protection must not be subject to its own 

solution which deviates from other principles of general contract law.  Otherwise, this 

would actually create a complete consumer contract law, including a general part and a 

special part.  We reject this. 

 

Re question J1 
The question here of interrupting the statute of limitations is an integral part of the 

general statute of limitations which should not be regulated differently for b2b and b2c 

in a legal system.  Therefore, we favour option 1. 

 

Re question J2 
We are not in favour of a solution which amounts to a perpetuation of limitation periods.  

In extreme cases, liability could last for ever.  We therefore favour option 1. 

 

Re question J3 
We agree with maintaining the special regulations for second-hand goods (option 2).  

There were intensive discussions on whether special regulations about this should be 

included when the consumer sales directive was adopted.  In our opinion, the 

discussion status at the time has not changed. 

 

Re question J4 
The same applies to the question of how long the shifting of the burden of proof is 

supposed to apply when defects are established at the time of delivery.  The 

compromise at the time was based on the period within which one can convincingly 

assume a legal fiction of this kind.  What was decisive therefore for the drafters of the 

directive was the likelihood of delivering goods free of defects increases the longer the 

goods are retained by the consumer.  Then as now, we believe that shifting the burden 

of proof for a maximum of half a year is a plausible solution. 

 

Before making such a serious change to the consumer sales directive, we suggest 

determining in how many cases of litigation the normal proof of burden was relevant 
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after 6 months had expired.  This figure would have to be seen in proportion to the 

number of contracts of sale handled each day to allow any conclusion about the need 

for such a regulation. 

 

Re question K1 
We are firmly against the free choice of legal remedies for breach of contract in the law 

on consumer sales.  It is obvious that the different means available affect professionals 

differently. Therefore, there has to be a compromise between the consumer’s justified 

needs on the one hand, and the interests of the professional on the other hand, to 

avoid unnecessary economic damage.  This issue too was discussed extensively in the 

context of the consumer sales directive, and the existing regulation was decided.  We 

are in favour of maintaining the status quo of option 1. 

 

Re question K2 
We believe that this duty to notify linked with an effect of exclusion in the event of lack 

of conformity should be uniformly stipulated.  We favour option 1. 

 

Re question L 
The proposal of direct liability was extensively discussed for the last time prior to the 

adoption of the consumer sales directive (1999/44/EC).  There are numerous reasons 

for not introducing this, which at the time led to the idea being abandoned, and these 

are still valid today. 

 

1. The proposal is based on the wrong idea that buying a branded product 

promoted by the manufacturer is the rule so that the manufacturer’s trust in the 

brand could establish the manufacturer’s guarantee obligation, if the product is 

defective (cf. comment by the Economic and Social Committee of 27.11.1996, 

Official Journal No. C 066 of 3.3.1997 p. 0005, point 2.5).  This overlooks the 

fact that for a considerable number of products sold the consumer does not 

know who the actual manufacturer is, and does not care.  Therefore, there is no 

existing trust in the manufacturer which could obscure the view of the 

consumer’s own contractual partner (dealer). 

 

2. The proposal also disregards the fact that in the law on the sale of goods the 

question of whether the product sold conforms with the contract or not, is not 

answered merely by whether it has properties which a buyer can typically 

expect (e.g. functioning brakes on a car or a television’s readiness for service) 
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but rather the faultlessness of an object of purchase can also be determined by 

the result of the contract negotiations.  If, for example, a buyer orders a car with 

seat heating from a car dealer and gets a vehicle without this accessory, why 

should all sub-suppliers and the manufacturer be liable for damages?  Perhaps 

the car dealer made an error in his order?  The problems are even more striking 

where the object of purchase from the manufacturer’s point of view has no 

specific purpose yet.  Sand which is suitable for building, handicrafts, packing 

material etc. may, for example, appear faultless for these purposes but may be 

completely unsuitable as sand for the bottom of an aquarium for breeding fragile 

ornamental fish. 

 

3. Furthermore, the proposal disregards the fact that limitations of liability may be 

agreed in the chain between manufacturer and final seller which are not 

possible in the relationship between final seller and consumer i.e. in the sale of 

consumer goods.  By way of example: a torch manufacturer sells inferior quality 

torches for an extremely low price of two euros a piece at wholesale but agrees 

on a maximum limit of liability for them.  A retailer buys a major quantity for 

three euros a piece from the wholesaler, and sells these on for 20 euros, thus 

creating the appearance of selling high-quality torches.  Why should the 

manufacturer have to refund 20 euros from the “action directe” to all the angry 

customers? 

 

4. The handling of second-hand objects also remains open.  Other cases are not 

considered where a fault is initially triggered by faulty handling in the sales 

channel.  For example, is the failure of electrical appliances to function due to 

the fact that they were stored in intermediate trade in a damp room for months?  

If so, it would be extremely unjust to claim against the manufacturer.  Here is 

another example: the purchaser of a bicycle asserts a claim against the bicycle 

dealer for defects which were due to the incorrect final assembly of the bicycle. 

 

5. All the cases reported above which seem to make it extremely unfair to hold the 

manufacturer or intermediary liable, could at least be eased by special 

regulations.  This would however only be possible with inflated detailed 

regulations which would have to correct the failed approach i.e. damage claims 

outside the contractual chain.  In addition, regulations would have to be set up 

for rights of recourse of the manufacturer or intermediary against whom the 
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claim is made.  Even if this succeeded, the economy would be faced with a 

mountain of bureaucracy. 

 

6. We consider that the implementation of the proposal also entails a massive risk 

of company relocations outside the EU e.g. to Switzerland.  Many 

manufacturers of consumer goods have chosen a clear business organisation, 

in which the manufacturer alone concentrates on his function as manufacturer, 

and sales are conducted through own sales companies or other sales 

organisations.  Any questions in connection with purchases of consumer goods 

which need clarification are regulated between consumer and seller with 

corresponding possibilities of recourse to sub-suppliers.  If it came to direct 

liability with regard to the manufacturer, the entire corporate structure would 

have to be changed, the manufacturer would have to set up his own 

departments to deal with complaints from sellers, and handle defaults in 

performance.  This could become a considerable cost factor. 

 

When the same problem was discussed in Germany in connection with a reform 

of the law of obligations, some manufacturers of consumer goods clearly 

declared that a regulation of this kind would finally overstep the degree of 

excessive bureaucracy in the EU.  In this case, they would consider relocating 

operations outside the EU. 

 

Re question M1 
Once again, we regret that the options in question 1 are so general that they do not 

include the effects obviously intended by the Commission.  One could really consider 

whether giving the affirmative to option 2 would lead to uniform handling of legal effects 

where guarantee provisions are disregarded.  This would certainly not mean 

consenting to the effects which are structured in a way to make them unfit for 

discussion namely that in such a case a lifelong guarantee is triggered.  Why do the 

authors of the questionnaire not ask whether we consider a legal effect of this kind 

appropriate?  Against the background of legal effects which obviously are already 

established, and which we consider impossible, we favour maintaining the status quo 

(option 1).  We would just like to draw attention once more to the fact that the 

guarantees under discussion here are voluntary concessions by the manufacturer resp. 

seller which exceed the scope obliged by law.  This instrument is destroyed by selling 

guarantees of this kind with absurd legal effects, also from the consumer’s point of 
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view, which are detrimental to companies, as the introduction seems to imply.  In such 

case, every company would be urgently advised not to give ulterior guarantees. 

 

To prevent any misunderstandings, we definitely believe that misleading or even false 

guarantees must have legal effects in favour of the consumer.  Perpetual rights on the 

other hand definitely go too far. 

 

A solution of this kind would also conflict with effects of competition law.  It is 

unacceptable that a contractual guarantee is supposed to be anti-competitive for life 

but is by law intended to have legal effect when duties of notification are defective. 

 

Regarding this point in particular, we would like to express once more our criticism of 

the entire layout of the questionnaire. Not every point gives us the impression that a fair 

and, in view of the effects, appropriate compromise is being sought between the 

justified interests of consumers and the justified concerns of companies.  Maximum 

solutions do not help this issue. 

 

Re question M2 
We prefer option 1 - no regulations of Community law on the transferability of 

commercial guarantees - because this should be subject to the decision and 

possibilities of companies. 

 

Re question M3 
We are in favour of option 1 and maintaining the status quo.  Where the wording of 

contractual clauses, product statements, general terms and conditions, and guarantee 

promises as well, are unclear, we consider that the legal effects are adequately 

controlled in all EU countries according to general legal or special regulations.  We do 

not see the need for additional uniform regulations Europe-wide because this would 

also create the risk that a national law specifically for unclear guarantees would follow 

a different course to that of other cases where wording is unclear.  The need to handle 

such cases uniformly within a legal system should have priority. 

 

Berlin, May 2007, Legal Affairs Department 

 

German Confederation of Skilled Crafts and Small Businesses (ZDH) 

Mohrenstrasse 20-21 

10117 Berlin Germany 
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