
                                

 
 
 
 
 
 
 
 
Response to the Green Paper on the Review of Consumer Acquis 
 
 
 
1. Why is Vorwerk contributing to the Green Paper? 
 
Established in Germany in 1883 and now a global player, Vorwerk is a family-owned business. 
The group has its headquarters in Wuppertal (Germany) and subsidiaries in 10 European 
Union Member States. The companies belonging to the Vorwerk group generate an annual 
business volume totalling 2.5 billion euros. 
 
Highly innovative and firmly established in the superior quality segment, all Vorwerk products 
are developed and produced within the group. The core of Vorwerk’s production lies in the 
European Union: specifically, in Wuppertal and Hameln (Germany), Cloyes-sur-le-Loir 
(France) and Arcore (Italy). 
 
In Europe, the Vorwerk group employs approximately 16,000 people in its production and 
administration units as well as in the services segment. The products are sold on the occasion 
of personal demonstrations in the customer’s home by some 26,000 independent sales 
advisers in Europe.  
 
Impact on Vorwerk 
 
Vorwerk’s commercial activities in the EU fall under the Council Directive of 20 
December 1985 on contracts negotiated away from business premises (85/577/EEC).  
 
Vorwerk wishes to take position on issues mentioned by the Green Paper which are of 
particular relevance for the review of Directive 85/577/EEC (A1-2-3; B1; F1-2-3). 
 
 
2. Horizontal vs Vertical Approach and Scope of Horizontal Instrument 
 
Among the eight consumer protection directives under review, it seems that only four 
directives are of a really vertical nature:  
 Council Directive of 20 December 1985 to protect the consumer in respect of contracts 

negotiated away from business premises (85/577/EEC) ;  
 Council Directive of 13 June 1990 on package travel, package holidays and package tours 

(90/314EEC);  
 Directive of the European Parliament and the Council of 26 October 1994 on the protection 

of purchasers in respect of certain aspects of contracts relating to the purchase of the right 
to use immovable properties on a timeshare basis;  

 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the 
protection of consumers in respect of distance contracts.  

 
Indeed, the other rules concerned by the review of the consumer acquis (i.e. rules on unfair 
contract terms, price indication, guarantees and injuctions) are, by their very nature, 
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horizontal: they apply to all types of consumer contracts. Key definitions (e.g. that of 
“consumer” or of “professional”) are also to be considered as horizontal (although in practice, 
they often vary from one directive to the other – see point 4 below). 
 
Therefore, the question whether the EC legislator should opt for horizontal or vertical rules or 
a combination of both (so-called “mixed approach”) is relevant for the sectors covered by the 
four aforementioned vertical directives (off premises selling – also called direct selling –, 
distance selling, timesharing and package travelling). Of course, discussing horizontal rules 
only makes sense if the sectors have similarities and may be regulated by means of the same 
rules. In this respect, Vorwerk would like to stress that the four sectors listed above actually 
form two categories: on the one hand, sectors defined by a selling method (direct selling and 
distance selling); on the other hand sectors defined by the product sold (package travel, 
immovable property on a time-share basis). It will certainly be easier to find similarities (and 
therefore common rules) within a given category. Having said this, it will not always be 
possible, even within a given category, to regulate all aspects by means of horizontal rules. 
Some vertical rules will probably remain necessary. 
 
Vorwerk favours a mix of horizontal and vertical rules but doubts whether it will be possible to 
achieve a satisfactory level of harmonisation with a series of horizontal and vertical 
instruments. It remains to be seen whether the objectives of better regulation and 
simplification are compatible with the complex legal architecture suggested by the Green 
Paper, i.e. combining a new framework instrument addressing horizontal issues with existing 
sectoral directives (in addition to the newly adopted framework directive 2005/29/EC on unfair 
commercial practices!).  
 
A single instrument dealing with contractual aspects of consumer protection would be a much 
better solution. The necessary mix of horizontal and vertical rules would not be a problem: in 
the Member States, vertical (sector-specific) rules can often be found in horizontal (cross-
sectoral) legal instruments1. For the sake of clarity and legal certainty, the European 
Commission should therefore propose a directive containing horizontal rules, combined with 
chapters devoted to sector-specific issues (i.e. issues that cannot be regulated by means of 
horizontal rules).  
 
As far as the scope of the horizontal instrument is concerned, Vorwerk strongly opposes 
having different rules applying to cross-border contracts and domestic contracts. This option 
does not seem to be compatible with the objectives of better regulation and simplification. 
 
 
Vorwerk’s Response to Question A1: Option 2 
 
It being understood that the best way to achieve the objectives of harmonisation, 
simplification and better regulation is to replace the eight directives under review by a 
single directive addressing both horizontal and vertical issues. 
 
Vorwerk’s Response to Question A2: Option 1 
 
 
3. Level of Harmonisation and Mutual Recognition 
 
It is important to bear in mind that the harmonisation will only extend to the precise issues 
which will be explicitly regulated by the new horizontal instrument and/or the (revised) vertical 
directives. Issues or even aspects of a given issue which will not be specifically addressed by 
the new horizontal instrument and/or the (revised) vertical directives will be outside its/their 
scope and will therefore fall under national rules. In these areas the Member States will remain 
free to adopt or maintain national provisions within the limits set by the EC Treaty. 
 
Within the scope of the new horizontal instrument and/or the (revised) vertical directives, (full) 
harmonisation is necessary in order to create a genuine internal market and to assure a 
reasonable and equivalent level of consumer protection throughout the European Union. The 

                                                           
1 See for example the Finnish Consumer Protection Act 38/1978 or the German Civil Code. 
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new horizontal instrument and/or the (revised) vertical directives should be based on full 
harmonisation under Article 95 EC and it/they should not contain any explicit minimum 
harmonisation clause authorising Member States to maintain or establish more stringent 
national provisions.  
 
Vorwerk is not opposed to the use of a mutual recognition clause in the new horizontal 
instrument and/or the (revised) vertical directives. This legislative technique, which draws its 
inspiration from the principle of mutual recognition developed by the European Court of 
Justice2, has already been used in a number of legislative acts of the Community, in particular 
in the consumer protection field.  
 
Vorwerk wishes however to underline that, in these legislative acts, mutual recognition is not 
applied exactly in the sense of the Cassis de Dijon case law, as it is not a substitute for 
harmonisation. Mutual recognition simply complements the harmonisation achieved and 
applies only to the modalities of application or implementation of harmonised rules. It goes 
without saying that mutual recognition does not apply to issues or aspects of issues outside 
the scope of these acts (which are not harmonised and remain subject to national law)3.  
 
Therefore, combining harmonisation with a mutual recognition clause within the framework of 
the consumer acquis’ review only makes sense if there is a real and significant leeway left for 
the Member States in the implementation of the new horizontal instrument and/or the (revised) 
vertical directives. If there is no real leeway left for the Member States it is difficult to see how 
mutual recognition could be used. 
 
This is clearly a political choice at the discretion of the EC legislator, since there is no legal 
obligation to complement the harmonisation achieved with mutual recognition. There is always 
an alternative option, i.e. giving more specific rules and regulating certain issues or aspects of 
issues in a more precise way.  
 
The issue of mutual recognition should preferably be decided on a case-by-case basis, and 
taking at least the following considerations into account: 

 Is there a real leeway left for the implementation? And if so, is this flexibility really 
needed?  

 Will this flexibility lead to additional barriers or disturbances to the internal market or to 
an unnecessary burden on businesses?   

 Would mutual recognition then work in practice?   
 
Whatever the decision taken by the EC legislator may be, Vorwerk recommends, for the sake 
of clarity and legal certainty, that the provisions of the new horizontal instrument and/or the 
(revised) vertical directives covered by mutual recognition be clearly listed in an exhaustive 
way. 
 
Vorwerk’s Response to Question A3: Option 1 
 
It being understood that: 
 A European legislative act aiming at full harmonisation may only harmonise the 

precise issues or aspect of issues which it explicitly regulates. Issues or aspect of 
issues outside its scope continue to be subject to national law only; 

 
 In a European legislative act, a mutual recognition clause only makes sense for:  

1) Issues which are explicitly but not precisely regulated by the said act;  
2) Issues for which the said act foresees a flexible implementation.  

 

                                                           
2 Basically, the ECJ has established the principle that, in the absence of harmonisation, what is acceptable in a 
given Member State should be acceptable in the others. 
3 In these legislative acts, the mutual recognition clause appears in the form of a so-called "internal market clause". 
The formulation and content of such a clause differ from one directive to another. Good examples can be found in 
Article 4 of the Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair 
business-to-consumer commercial practices in the internal market and in Article 3 of Directive 2000/31/EC of the European 
Parliament and of the Council of 8 June 2000 on certain legal aspects of information society services, in particular electronic 
commerce, in the Internal Market. See also Articles 2a and 3 of Directive 89/552/EEC (Television without Frontiers Directive) as 
modified by Directive 97/36/EC. 
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4. Definition of “consumer” and “professional” 
 
Vorwerk wishes to draw the attention of the European Commission to the fact that, despite the 
diverging wordings used by the directives under review, the legal distinction between a 
consumer and a non-consumer (professional) in EC law is based on a clear concept, which is 
consistent with international Conventions4 and has been constantly refined by the European 
Court of Justice (ECJ). 
 
Although the definition of the term ‘consumer’ varies from one legal instrument to the other, 
the legal test between a consumer and a non-consumer (professional) in EC legislation always 
(with one exception5) describes the distinction between a consumer and a non-consumer in 
general / horizontal terms6 and identifies the specific purpose for which the person is acting as 
the decisive element. If the purpose for which the person is acting does not fall within the 
sphere of his trade / business / profession / commercial activity, this person must be regarded 
as a ‘consumer’.  

The ECJ has repeatedly addressed the legal distinction between a consumer and a non-consumer 
(professional) in application of the Brussels Convention. It has established the following principles: 

 The term ‘consumer’ as defined in the Convention (‘a person (concluding a contract) for a purpose 
which can be regarded as being outside his trade or profession’) only refers to a private final 
consumer, not engaged in trade or professional activities7; 

 In order to determine whether a person has the capacity of a consumer, reference must be made 
to the position of the person concerned in a particular contract, having regard to the nature and aim 
of that contract, and not to the subjective situation of the person concerned. Indeed, the self-same 
person may be regarded as a consumer in relation to certain transactions and as an economic 
operator in relation to others. Consequently8:  

- Only a person concluding a contract for the purpose of satisfying an individual's own needs in 
terms of private consumption can be regarded as a ‘consumer’; 

- A person concluding a contract with a view to pursuing any trade or professional activity or 
purpose may not be regarded as a consumer, even if that activity is only planned for the future, 
since the fact that an activity is in the nature of a future activity does not divest it in any way of 
its trade or professional character. In its Opinion to the Case C-269/95 Francesco Benincasa, 
the Advocate General Ruiz-Jarabo Colomer moreover stressed that the mere fact that one of 
the parties to a contract concluded with a view to pursuing a trade or professional activity or in 
the course of such activities is in an inferior position (for example has no previous business 
experience) does not justify describing the activity covered by contract as being outside a trade 
or profession in the sense of the Convention. 

The ECJ has also repeatedly addressed the legal distinction between consumers and non-consumers 
(professionals) under EC consumer protection directives, in particular with respect to Directive 
85/577/EEC on contracts negotiated away from business premises. According to the ECJ, a 
natural person may be regarded as a ‘consumer’ under Directive 85/577/EEC to protect the consumer 
in respect of contracts negotiated away from business premises only if: 

 The transaction in respect of which this person has been canvassed lies outside his trade or 
profession. Acts which are preparatory to the sale of a business, like other ‘managerial acts’, are 
connected with the professional activity of the trader. It is not possible, with regard to acts 

                                                           
4 For example: Brussels Convention of 27 September 1968 on jurisdiction and the enforcement of judgments in civil 
and commercial matters (Article 13, paragraph 1); United Nations (Vienna) Convention of 11 April 1980 on 
Contracts for the International Sale of Goods (Article 2 a); Hague Convention of 22 December 1986 on the Law 
Applicable to Contracts for the International Sale of Goods (Article 2 c). 
5 Directive 90/314/EEC on package travel, package holidays and package tours (article 2) uses a sector-specific terminology (not 
horizontal terms) and does not apply the ‘purpose for action’ test. It defines the consumer as “the person who takes or agrees to 
take the package (‘the principal contractor’), or any person on whose behalf the principal contractor agrees to purchase the 
package (‘the other beneficiaries’) or any person to whom the principal contractor or any of the other beneficiaries transfers the 
package (‘the transferee). 
6 This is particularly relevant in the context of the EC Regulation 44/2001 (replacing the Brussels Convention), which applies the 
test as a matter of EU law as a whole, and does not restrict the distinction between the legal categories to only one, or only 
selected, secondary EU legislation. 
7 See the judgments in Case 150/77 Bertrand [1978] and Case C-89/91 Shearson Lehman Hutton [1993]. 
8 See the judgment in Case C-269/95 Francesco Benincasa [1997]. 
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performed in the context of such a trade or profession, to draw a distinction between normal acts 
and those which are exceptional in nature9; 

 He has concluded a contract to obtain goods or services intended for private consumption. A 
contract of guarantee concluded by a natural person who is not acting in the course of his trade or 
profession does not come within the scope of the directive where it guarantees repayment of a 
debt contracted by another person who, for his part, is acting within the course of his trade or 
profession10.  

 
In view of the above, Vorwerk believes that the European Commission should limit itself to the 
alignment of the existing definitions of consumer and professional without changing their 
scope.  
 
Vorwerk’s Response to Question B1: Option 1 
 
 
 
5. Right of Withdrawal 
 
 Withdrawal right vs. Cooling-off right 
 
Vorwerk wishes to draw the attention of the European Commission to the fact that there is a 
difference between a “withdrawal right” (“délai de rétractation” under French law) and a 
“cooling-off right” (“délai de reflexion” under French law) for contracts concluded outside 
business premises (off premises sales). In the Green Paper, both concepts are used as 
synonyms: this will inevitably lead to misunderstandings. 
 
Granting a consumer a “withdrawal right” implies that both parties can fulfill their obligations 
under the contract (i.e. delivery of products by the trader and payment of the price by the 
consumer) and that everything will be cancelled if the consumer decides to withdraw from the 
contract (trader will have to reimburse the consumer, consumer will have to return the 
products to the trader). 
 
Granting a consumer a “cooling-off right” presupposes that the contract is suspended during 
the cooling-off period (i.e. both parties cannot fulfil their obligations under the contract). At the 
end of the cooling-off period, if the consumer has not cancelled the contract, the trader has to 
deliver the products ordered and the consumer has to pay the agreed price. 
 
Only three Member States (BEL, FRA, SVN) have put a cooling-off system in place. All other 
Member States favour the withdrawal system, which offers at the same time proportionate 
protection and flexibility to consumers (most consumers want indeed the products to be 
delivered immediately). Vorwerk suggests that the European Commission should adhere to the 
withdrawal system foreseen by all consumer protection directives under review. 
 
Scope of right of withdrawal for consumer buying off business premises 
 
The right of withdrawal only offers adequate and effective (that is, easily enforceable) 
protection to consumers buying off premises, in particular if it applies under all circumstances.  
 
The Directive 85/577/EEC foresees a withdrawal right for contracts concluded off premises 
where the visit of the trader is not expressly solicited by the consumer (Article 1.1), or where 
the goods or services for which the visit was requested are not those eventually sold if the 
consumer did not know, or could not reasonably have known, that the supply of those other 
goods or services formed part of the trader’s commercial or professional activities (Article 1.2), 

                                                           
9 See the judgment in Case C-361/89, Patrice Di Pinto [1991]. In this case, the European Commission argued that a trader, when 
canvassed in connection with the sale of his business, finds himself in an unprepared state similar to that of an ordinary 
consumer and must therefore be entitled to the protection which the directive confers. The ECJ rejected that argument: “There is 
every reason to believe that a normally well-informed trader is aware of the value of his business and that of every measure 
required by its sale, with the result that, if he enters into an undertaking, it cannot be through lack of forethought and solely under 
the influence of surprise.” 
10 See the judgment in Case C-45/96, Dietziinger [1998]. 
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unless the goods or services eventually sold have a direct connection with the goods or 
services concerning which the consumer requested the visit of the trader (Article 3) (!).  
 
Directive 85/577/EEC, with its complex definition of unsolicited sales approaches off premises 
and its unclear exemptions, actually confuses consumers and enforcement bodies. From our 
experience, protecting the consumer only in the case of ‘unsolicited’ off premises transactions 
often leads to malpractices. There is evidence from those Member States where ‘solicited’ 
transactions are exempted from consumer protection legislation, that vulnerable consumers 
are unreasonably denied a right of withdrawal, because ‘unsolicited’ visits of sellers have been 
converted into ‘solicited’ visits.  
 
The distinction between ‘solicited’ and ‘unsolicited’ sales approaches off premises and the 
related exemptions have also led to diverging implementation at national level. For example, 
five Member States (FRA, ITA, LVA, LUX, POL) have decided to apply the right of withdrawal 
to solicited visits as well. The exemptions foreseen in Articles 1.2 and 3 (see above) are the 
cause of a lot of divergences between national laws. Member States can be divided into four 
sets. If the goods for which the visit was requested are not those eventually sold: 
 There is a withdrawal right in BEL, DNK, FIN, LTU, MLT, FRA, ITA, LVA, LUX and POL; 
 There is no withdrawal right in AUT, CZE, HUN, NLD and ESP; 
 There is no withdrawal right if the consumer should have known that other goods were 

likely to be offered by the trader in CYP, EST, DEU, GRC, IRL, PRT, SVN and GBR; 
 There is no withdrawal right if the goods sold have a direct connection with goods for 

which the visit was requested in DEU, SVK and SWE. 
 
Last but not least, in most Member States, contracts concluded on the occasion of “solicited 
visits” (in the sense of national law) are also exempted from national rules going beyond the 
provisions of Directive 85/577/EEC. In such cases, consumers benefit neither from a 
withdrawal right nor from other protections foreseen by national law. 
 
In order to achieve its objectives (simplification, harmonisation and adequate level of 
consumer protection), the European Commission should therefore consider applying the right 
of withdrawal to all ‘solicited’ and ‘unsolicited’ off premises transactions without exception.  
 
Ratio legis, starting point & length of the withdrawal period for off premises sales 
 
Before discussing the starting point and the length of the withdrawal period for contracts 
concluded outside business premises, it is essential to bear in mind why the EC legislator 
granted consumers a withdrawal right for such contracts in the first place. 
 
The ratio legis behind the withdrawal right for off premises sales is, as the Green Paper rightly 
points out, that the consumer should be allowed to compare the price and quality of the 
products ordered with alternative offers, i.e. to release himself from an ill-considered 
commitment. Vorwerk wishes to underline that this has two logical consequences: 
 
 The starting point of the withdrawal period should be the signature of the contract / order 

form (i.e. as soon as the consumer knows the product - he has seen the demonstration of 
the product and was able to try it out – and has committed himself to purchase it at the 
agreed price). This is by the way one of the major differences between contracts 
concluded off premises and contracts concluded at a distance (covered by Directive 
97/7/EC): for the latter, the ratio legis behind the withdrawal right is that the consumer 
should be allowed to check whether the products delivered are those which he ordered in 
the first place. In such case, it is logical that the withdrawal period should start with the 
delivery of the products. 

 
 The withdrawal period should be long enough (but not longer as necessary) to allow the 

consumer to make that comparison (price, quality etc) and reflect on his purchase. 
 
According Vorwerk’s recent (2006) analysis of the national laws implementing Directive 
85/577/EEC, eight Member States (CYP, DNK, ESP, FIN, LUX, PRT, SVN, SWE) have a 
withdrawal period for off premises sales starting with the delivery of the products ordered. All 
other Member States (i.e. nineteen Member States) use as a starting point the signature of the 
contract or the legal notice of the right of withdrawal (if given later to the consumer). The legal 
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length of the withdrawal period ranges from seven to fifteen calendar days. It is particularly 
difficult to have an overview of the length of the withdrawal period in Member States where it 
is calculated in working days (because the definition of a working day varies from one Member 
State to the other).  
 
In its 2006 study, in order to facilitate comparisons, Vorwerk decided to take a practical 
example and to calculate the actual length of the withdrawal period in all Member States for an 
order signed on Monday, November 12th 2005 on the occasion of a trader’s visit to a 
consumer’s home, knowing that the trader gave the consumer a written notice of his right of 
withdrawal that day and that the products where delivered seven calendar days later. The 
results speak for themselves: in such a case, the actual length of the withdrawal period in EU 
Member States ranges from seven to twenty-two calendar days (see table below). 
 

 
Vorwerk would like to make two remarks in view of this comparative analysis of national laws: 
firstly, the case for full harmonisation of the withdrawal period’s length is clearly established. 
Secondly, if one ignores the fact that, in eight Member States, the starting point is the delivery 
of the products, the actual length of the withdrawal period is on average 11.2 calendar days in 
the EU.  
 
Therefore, Vorwerk supports a fully harmonised withdrawal period of ten calendar days for 
contracts concluded outside business premises (and possibly contracts concluded at a 
distance, provided that the starting point of the withdrawal period remains different for each 
type of contract).  
 
 
Excercice of withdrawal right for off premises sales 
 
Vorwerk believes that it would be desirable to have one uniform procedure for the notice of 
withdrawal across the consumer acquis. In our opinion, such horizontal harmonisation would 
be possible if the procedure would be that the consumer shall withdraw by sending back the 
products, or, if the producs have not been delivered, by sending a written notice to the seller.  
 
 
Cost of withdrawal right for off premises sales 
 
Vorwerk believes that the issue of the withdrawal’s cost is an important one. We are however 
not in a position to make a choice between the three options put forward by the Green Paper. 
There are two reasons for that. Firstly, the question and the text preceding it are not precise 
enough. Which costs are we talking about? The European Commission only mentions costs for 
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returning the goods but does not talk about costs for sending the goods to the consumer or 
about costs resulting from the return of goods which are used or damaged. Secondly, the 
costs differ widely from one sector to the other and it remains to be seen whether “existing 
regulatory options” (again, what does the European Commission mean exactly?) could really 
apply to all types of consumer contracts.  
 
Vorwerk believes of course that, in case of withdrawal, the supplier should reimburse the sums 
paid by the consumer. However, the consumer should not be entitled to any reimbursement 
(i.e. should not be allowed to withdraw from the contract) if he has used or damaged the 
products. The withdrawal period for off premises sales is not a testing period: it simply allows 
the consumer to reconsider his purchase decision or to make comparisons with other similar 
offers. Regulating it differently would be discriminatory for alternative channel of distributions 
like distance or direct selling (in comparison with the rules applying to traditional retailing). 
 
It being understood that: 
 The concept of a “withdrawal right” is preferred to that of a “cooling-off right” 
 The withdrawal right applies for all off premises contracts without exception 
 The starting point of the withdrawal period will necessarily be different for off 

premises contracts (signature) and distance contracts (delivery) 
 
Vorwerk’s Response to Question F1: Option 2 
 
Vorwerk’s Response to Question F2: Option 2 
 
Vorwerk’s Response to Question F3: No option chosen 
 
 
 
6. Other Issues 
 
6.1. Off premises contracts: scope of legal definition  
 
Vorwerk wishes to draw the attention of the European Commission to the issue of the legal 
definition of so-called off premises (or direct selling) contracts. 
 
In a number of national laws implementing the Directive 85/577/EEC, historical, colloquial or 
purely local terms are used (“peddling”, “canvassing”, “doorstep selling”, “itinerant trade” etc.). 
They are often not precise enough and have a limited scope. In Belgium for example, the Act 
of 25 June 1993 (as amended in 2005) on itinerant trade only covers a very limited number of 
direct selling contracts (contracts concluded in the home of another consumer are excluded 
from the scope of the law and are therefore not subject to its provisions). 
 
Vorwerk suggests therefore fully harmonising the legal definition of direct selling contracts in 
the EU, based on the definition established by Directive 85/577/EEC (“contracts concluded 
away from business premises”). This wording is already widely used in the EU and it has the 
advantage to encompass all off premises sales methods. 
 
 
6.2. Prohibitions concerning off premises sales 
 
A certain number of Member States have prohibitions concerning off premises sales in their 
national legislation. These prohibitions can be divided into two categories: 
 Prohibitions concerning commercial practices linked to off premises sales; 
 Prohibitions relating to the sale of certain products away from business premises. 

 
Prohibitions concerning commercial practices 
 
The first category (prohibitions concerning commercial practices linked to off premises sales) 
clearly falls under the scope of the Directive 2005/29/EC on unfair commercial practices. 
 
The Directive 2005/29/EC applies to unfair business-to-consumer commercial practices: 
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 harming consumer’s economic interests (recital 6; article 1); 
 directly influencing consumer’s transactional decisions (recital 7); 
 before, during and after a commercial transaction (Article 3.1). 

 
Therefore, Directive 2005/29/EC covers national regulations: 
 prohibiting sales to consumers away from business premises; 
 stipulating how, when and by whom consumers may be solicited away from business 

premises for marketing purposes; 
 introducing financial ceilings for sales away from business premises. 

 
Since the Directive 2005/29/EC only considers as unfair in all circumstances the fact to 
“conduct personal visits to the consumer’s home ignoring the consumer’s request to leave or 
not to return” (Black list in Annex – Aggressive practices part – paragraph 25), one must 
conclude that other commercial practices linked to sales away from business premises are 
only unfair if found so by a court of law on the basis of the general clauses contained in 
Directive 2005/29/EC. 
 
For the sake of legal certainty and in order to achieve the objectives of simplification and 
harmonisation, Vorwerk believes that:  
 Directive 2005/29/EC on unfair commercial practices directive should be the only legal 

basis for prohibitions concerning commercial practices linked to sales away from business 
premises; 

 Member States should not be allowed to circumvent it. 
 
 
Prohibitions relating to the sale of certain products 
 
As far as the second category of prohibitions is concerned (product bans), a distinction must 
be made between: 
 Rules specifically prohibiting the sale of certain products away from business premises (in 

the consumer’s home); 
 General restrictions on the sale of certain products which de facto prohibit their sale away 

from business premises. 
 
Vorwerk has recently conducted (2006) a study on Prohibitions relating to the sale of certain 
products away from business premises in the EU. Please find below the list of all products for 
which an off premises sale is banned at least in one Member State: 
 
Hazardous products 
 toxic substances 
 poisons, products containing poison 
 chemicals 
 pesticides 
 hazardous waste 
 highly flammable products 
 explosive substances, explosives 
 pyrotechnical goods 
 weapons, ammunitions 

 
Products related to agriculture 
 Veterinary products and preparations 
 Seed 

 
 
 
 
 
 
 
 
 
Products having an impact on health 

 Narcotics, psychotropic substances 
 Alcoholic beverages 
 Tobacco, cigarettes 
 Nutritional, food supplements, vitamins 
 medicines, medicinal products or plants 
 bandages, surgical dressing, truss 
 medical devices  
 orthopaedic devices 
 corrective lenses, frames for glasses 
 contact lenses 
 hearing aids 

 
Products related to jewellery 
 precious metals (gold, silver, platinum) 
 alloy or plating of precious metals 
 objects made of precious metals 
 precious stones 
 semiprecious stones 
 synthetic stones 
 natural pearls  
 cultured pearls 
 objects made of stones or pearls 
 pieces of jewellery 

Basic consumer goods 



    10

 foodstuffs 
 beverages 
 cosmetics 

 
Financial products 
 foreign bank notes  
 securities 
 consumer credit  
 unconnected consumer credit 
 lottery tickets 

 

Legal services 
 legal advice, drafting of contracts 
 legal services related to industrial 

property law 
 
 
Other products or services 
 educational material or services 
 tombstones, funeral items 
 undertaker’s services 

 
Here again, the case for harmonization is clearly established. 
 
Vorwerk would like to make the following recommendations in this respect: 
 
 Full harmonization / Regulation: EU-level bans on off premises sales could be envisaged  

for hazardous products already covered by EU legislation, e.g.: 
- weapons and firearms (Council Directive 91/477/EEC on control of the acquisition and 

possession of  weapons); 
- explosives for civil uses and pyrotechnic articles (Council Directive 93/15/EEC and 

Commission Directive 2004/57/EC); or 
- toxic products (Council Directive 74/557/EEC). 

 
 Minimum harmonization: Member States may introduce or maintain specific bans (off 

premises) or general restrictions regarding: 
- other hazardous products (chemicals, highly flammable products); 
- medical / orthopaedic devices, lenses, hearing aids etc. 

 
 Full harmonization / Deregulation: All other specific bans (prohibitions only for off 

premises sales) are unjustified and discriminatory, in particular with respect to: 
- Lifestyle products (alcohol, food supplements etc.); 
- Basic consumer goods (jewellery, cosmetics, foodstuffs, non alcoholic beverages); 

 
 
6.3. Licences for off premises sales 
 
To conclude, Vorwerk would like to inform the European Commission about the problems it 
encounters in certain Member States because of the licences required for off premises sales. 
 
By off premises or direct selling licences, we mean mandatory and specific registration, or 
application for specific permit, required from a company and/or a natural person in order to be 
allowed to sell products away from business premises.  
 
According to a research conducted by Vorwerk in 2007, nine Member States (AUT, BEL, CZE, 
DEU, ITA, MLT, SVK, ESP, GBR) have introduced direct selling licences. In most countries, 
the licence is required for each direct seller. In Spain, the company has to register. 
 
Vorwerk identified three major issues with respect to direct selling licences in the EU: 
 
 The cost of the licence: it ranges from 29 € to 600 € (!) for an open-ended licence and from 

18 € to 150 € for a fixed-term licence (usually renewable every year); 
 
 The excessive restriction of the geographical zone covered by the licence: a direct selling 

licence is usually valid for the entire country; however, in Spain, it is only valid for the 
Autonomous Community which issued it and in Austria, it is only valid for the 
Administrative District which issued it (which is clearly not in the spirit of the Internal 
Market); 

 
 The unfair and discriminatory criteria to be fulfilled to obtain the licence: in Malta, only 

shopkeepers established in the country or their employees may apply for a off premises 
licence (which is not only absurd but also clearly against the spirit of the Internal Market). 
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In the opinion of Vorwerk, specific direct selling licences are unnecessary and only mean 
more bureaucracy, costs and internal market barriers. We believe that the same level of 
control and protection would be ensured with the basic business registration and licensing 
requirements (which already apply to all entrepreneurs – including self-employed direct 
sellers).  
 
The European Commission should look at restricting the possibilities given to Member States 
to impose such licences. 
 
 
 
 
 
 
 
Brussels, May, 15th 2007 
 
 
 
 
 
 

 
 
 
Pierre Chalançon 
Vice President Regulatory Affairs 
Vorwerk & Co KG 
 
 


