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UniCredit is the holding company of UniCredit Group, and holds together with its 
subsidiaries HypoVereinsbank and Bank Austria Creditanstalt a leading position in one 
of the richest areas in Europe, including Bavaria, Austria and Northern Italy. This area is 
the source of stability for the Group. 

UniCredit is outright leader also in Central & Eastern Europe (CEE), an area featuring 
faster rates of economic growth than “Old Europe” and also featuring the world’s fastest 
growth rates for banking revenues. 

UniCredit has a relevant presence in 20 European countries, 35 millions customers, 142 
thousands employees and 7.200 branches. 

UniCredit’s values are the product of all the different banks and companies cultures that 
have crossed its path over the years. Although different, these cultures share a continual 
awareness of market developments, an unfailing commitment to the growth of added 
value, corporate social responsibility as well as staff development and customer 
relationships. 

UniCredit is strongly committed to the further integration of the European Union and of 
its Internal Market and welcomes the opportunity to submit the following comments. 

* * * 

1. Introduction 

Although the scope of application of the Consumer Acquis does not include financial 
services (apart from the Unfair Terms Directive), UniCredit believes it is important to  
provide its comments on the general matters and horizontal issues raised by the 

UniCredit Group’s comments  
on the 

Green Paper on the Review of the Consumer Acquis 
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document since the decisions the Commission might undertake as a follow-up to the 
consultation might serve as model should it decide to review financial services 
regulation.  

Among these issues are the level of harmonisation of consumer protection legislation, 
the choice of a horizontal instrument to do so and the definition of consumer.  

Therefore, UniCredit will comment only on those matters that have the above mentioned 
relevance (questions form A1 to G2). 

2. Replies and observations  

Question A1 : In your opinion, which is the best approach to the review of the 
consumer legislation ?  

UniCredit Group believes the best approach is that indicated in option 2 (a mixed 
approach combining the adoption of a framework instrument addressing horizontal 
issues that are of relevance for all consumer contracts with revisions of existing sectorial 
directives wherever necessary). 

As rightly stated in the Green Paper, consumer protection rules have some issues in 
common. The following examples can be mentioned: 

• Basic principles with regard to information requirements; 
• Definition of the notion of consumer and professional; 
• Length of cooling off periods and modalities for the exercise of the right of 

withdrawal. 

In order to increase consumer confidence, these rules need to be the same throughout 
the European Union and applicable to all economic sectors. Only in such a case the 
consumer will know that, regardless of the place where he will make his purchase, the 
same basic protection rules will apply.  

Also the businesses will benefit from a single set of basic principles when selling its 
products or services: 

• within one single country (overlapping definitions that exist at European level are 
transposed into national legislation. Therefore, achieving higher convergence at 
European level would also be beneficiary to the clarity of national legislation); 

• on a cross border basis; 
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• locally via branches/subsidiaries established in different Member States while 
producing the goods or services in a centralized production unit located in 
another Member State.  

On the other hand, UniCredit shares the view of the Green Paper that the issues of 
consumer protection which are specific to a single product or service need to be 
harmonized (if necessary) on a vertical basis. 

Question A2: What should be the scope of a possible horizontal instrument? 

UniCredit agrees with the Green Paper that the horizontal agreement should not apply  
to consumer contracts covered by sector specific rules such as for instance financial 
services although it recognizes that some of the basic principles therein contained (i.e. 
definition of consumer, list of unfair terms, principles of good faith and fair dealing) 
should apply also to financial services. 

This having being said, from a legal point of view, the preferable solution would be to 
adopt a horizontal instrument applicable to all consumer transactions independently from 
the fact that that they are domestic or cross-border (option 1). 

Only in this way the simplification of the legislative framework could be achieved for the 
benefit of both consumers and industry. More specifically: 

• From the consumer perspective: the basic protection needs of a consumer 
depend mainly on demographic factors like income, age and education rather 
than on nationality. Regardless of their nationality and of the place where they 
make a purchase (domestic or cross border), consumers should have the same 
basic rights. This will enable them to perceive the European Union’s markets as 
one single market – at least to some extent. 

• From the businesses perspective: should the harmonized rules apply exclusively 
to cross border transactions, this would lead again to legal fragmentation since 
there would be two different sets of rules depending on whether the transaction is 
cross-border or domestic. Being obliged to comply with up to 27 different national 
consumer protection rules is an important cost factor that may hinder competitive 
national products to be offered in other markets.  

Moreover, any attempt to further integrate the European market should be neutral 
towards the method of distribution which the industry may choose. Deciding to 
harmonise only consumer protection rules applicable to cross-border transactions would 
have the effect of creating a preferential treatment for those businesses  which chose 
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cross border distribution as compared to those opting for a physical presence in the 
targeted market.  

Question A 3: What should be the level of harmonization of the revised 
directives/the new instrument? 

UniCredit Group welcomes option 1 envisaging a full harmonisation.  

The proposed horizontal approach to harmonization should be based on full 
harmonization of basic consumer protection principles, without leaving any national 
discretion to the Member States.  

However, since UniCredit is in favour of a mixed approach (see reply to Question A1 
above) combining the horizontal instrument, where necessary, with a revision of the 
current vertical (sector or product specific) directives, we believe such revision should   
be done following a “targeted full harmonization” approach. This means that also the 
vertical action should try to focus on full harmonization of a set of principles considered 
essential for a particular product and mutual recognition on all the remaining non 
essential elements.  

In UniCredit’s opinion, this approach  would have more advantages than disadvantages: 

• Advantages: 
o Harmonization of the legal framework: no more gold plating in areas 

essential for the common market; 
o Consumers will no longer be confronted with up to 27 different legal 

regimes (at least with regard to those essential elements, which are 
harmonized on the basis of full harmonization); 

o Limited recourse to mutual recognition which Member States, as the 
current political debate on Consumer Credit Directive showed, seem 
reluctant to accept ;  

o Allows businesses to produce centrally but distribute locally via an 
existing EU-wide domestic network. 

• Disadvantages: 
o Suppression of long-established and well-developed national rules and 

therefore more difficult to legislate 
o More difficult to keep pace with the developments of the market as the EU 

legislative process is longer than the national ones. 
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Question B 1: How should the notions of consumer and professional be defined? 

UniCredit Group supports option 1 suggesting to align the existing definitions of 
consumer and professional in the acquis without changing their scope.  

The widening of the definitions envisaged in option 2 by the recourse to generic 
expressions such as “primarily” could create more difficulties of interpretation than those 
originated by the current legislation.  

Furthermore, UniCredit welcomes option 1 for the following reasons: 

• UniCredit Group is in favor of a reasonable high level of consumer protection. 
The wider the definition of consumer is, the harder and costly it gets to ensure 
this objective. Moreover, the adoption of a clear cut and narrow definition of 
consumer is in conformity with the better regulation principles;  

• Consumer protection rules need to be targeted to the needs of a typical 
consumer. Extending the definition of a consumer to other parties would make it 
difficult.  

Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the party acts through a professional 
intermediary? 

UniCredit supports option 1 according to which consumer protection rules would not 
apply to contracts between private persons where one party makes use of a professional 
intermediary for the conclusion of the contract. However, consumer protection rules 
should apply to the contract, if any, between the private person and its intermediary.  

Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing? 

UniCredit is in favor of option 3 suggesting the insertion of a general clause which would 
apply to both consumers and professionals.  

We believe that the insertion of a general clause will provide more harmonization and 
clarity. In this last respect, the insertion of such a clause would give security to market 
participants who can expect  the ECJ to issue consistent decisions on topics related to 
the principles of good faith. 
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Question D1: To what extent should the discipline of unfair contract terms also 
cover individually negotiated terms? 

UniCredit Group believes that the scope of application of Directive 93/13/EEC (Unfair 
Contractual Terms) should not be expanded to individually negotiated terms (option 3: 
maintenance of the status quo). 

In fact, UniCredit is of the view that extending the scope of application of the unfairness 
test to individually negotiated terms would create some problems, as:  

- weakening the contractual  autonomy of the parties; 
- slowing down the conclusion of contracts. 

We welcome the maintaining of the unfairness test to clauses inserted into contractual 
prescribed forms and to clauses not individually negotiated.  

In fact, UniCredit thinks the real problem lies in the degree of pre-contractual information 
given to consumers. Consumers must be informed exhaustively on all contractual 
clauses in order to be free to evaluate whether to sign the single clauses or the entire 
contract. Pre-contractual information is the first way of ensuring consumers’ protection.  

Question D2: What should be the status of any list of unfair terms to be included 
in a horizontal instrument? 

UniCredit Group is in favor of option 2 suggesting to establish a rebuttable presumption 
of unfairness (grey list) for some contractual terms  

In order to avoid a divergent application in Member States, UniCredit would have 
preferred to define two lists of unfair terms: one – possibly shorter than the one attached 
to the current Directive – containing the terms that should be considered unfair on all 
circumstances (black list) and one listing those for which there should be rebuttable 
presumption of unfairness (grey list). However, since it is extremely difficult to 
predetermine the terms to be inserted in the black list, UniCredit believes only option 2 is 
feasible.  

Question D3: Should the scope of the unfairness test be extended? 

UniCredit Group agrees with option 2 (maintenance of the status quo). 

UniCredit believes it is not adequate to extend the unfairness test to the definition of the 
main subject matter of the contract and to the price’s adequacy. We believe consumers 
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are provided by each Member States’ legislation with the right instruments to resolve the 
price’s inadequacy and to render void the contract in case of unfairness of its main 
subject matter.  

Question E: What contractual effects should be given to the failure to comply with 
information requirements in the consumer acquis? 

UniCredit is in favor of the maintenance of the status quo (option 3): the contractual 
effects of the failure to provide information should continue to be regulated differently for 
different types of contract  

We agree with the Commission’s opinion that the horizontal agreement should not cover 
the existence and the content of the information requirements, however we would like to 
stress the importance of restricting information requirements to the essential elements.  

Question F 1: Should the length of the cooling-off periods be harmonized across 
the consumer acquis? 

UniCredit Group is in favor of option 1 with a minor modification. In order to create legal 
certainty, we believe the length of the cooling off period should be the same at European 
level and for all those directives that grant a right of withdrawal. However, Unicredit is of 
the opinion that 14 calendar days are too many and that a 7 days period would be 
sufficient.  

Question F 2: How should the right of withdrawal be exercised? 

UniCredit Group agrees with option 2. A uniform concept throughout the European 
Union will increase consumers’ confidence in cross border transactions. 

A desirable add-on in this respect would be a standardized form of information about 
rights of withdrawal.  

Question F 3: Which costs should be imposed on consumers in the event of 
withdrawal? 

UniCredit agrees with option 3 which is in favour of the maintenance of the status quo as 
a one fits all approach would not be suitable.   
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Question G1: Should the new horizontal instrument provide for general 
contractual remedies available to consumers? 

UniCredit is in favor of option 1 for the maintenance of the status quo as it would be 
difficult to determine general remedies available to consumers in the case of a breach of 
any consumer contract.  

Question G2: Should the new horizontal instrument grant consumers a general 
right to damages for breach of a contract?  

UniCredit Group believes the general right to damages for breach of a contract should 
remain regulated by the legislation of each Member State (option 1) at least as long as 
the complex matter of claims for damages is not harmonized at European level.  

 


