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Response by Tony Ridge, English solicitor, to questions posed in  

Green Paper on the Review of the Consumer Acquis published 8/2/07 
 

A 1:  Which is the best approach to the review of the consumer legislation? 
 
Option 2, the mixed approach. 
 
A 2: What should be the scope of a possible horizontal instrument? 
 
Option 1: it should apply to all consumer contracts, whether they concern domestic or 
cross-border transactions.   This is on the basis that the instrument would confine 
itself to laying down a single standard on points of general importance where at the 
moment distortions arise because of widely differing standards.  An example would 
be to set a standard as to the point at which a contract is ‘concluded’ where important 
rights e.g. withdrawal rights run from that point.   The instrument could be quite small 
in scope at first and be periodically extended into new areas as the need arises, that 
is to say as difficulties and inconsistencies in the application of consumer measures 
appear.   It has already been suggested that there might be some sort of standing 
‘law commission’ to carry on this work. 
 
A 3: What should be the level of harmonisation of the revised directives/the 
new instrument? 
 
Option 1: full harmonisation, complemented on issues not fully harmonised with a 
mutual recognition clause.   It would follow that countries that tried to set legally-
binding higher national standards than the ‘harmonised’ ones would be prevented 
from doing so.   But there would be nothing to stop associations of traders doing so 
by agreement between themselves, provided they refrained from anti-competitive 
practices. 
 
B 1: How should the notions of consumer and professional be defined? 
 
I am not sure.  Option 2 – that the definitions include purposes falling primarily 
inside/outside the stated fields – is desirable but could lead to lots of grey areas and 
litigation.   One of the problems that often arises in a ‘grey area’ case is that when it 
suits him the buyer/seller poses as a trade customer/seller, then if there is a problem 
claims to have been a consumer/non-professional.   Perhaps there could be a 
procedure whereby in borderline cases a buyer/seller could elect to undertake the 
transaction in question as consumer/non-professional, and make a declaration to the 
other party accordingly, which would no doubt have an impact on price paid – and in 
the absence of such declaration would be estopped from denying that they were 
acting in the course of their trade. 
 
B 2: Should contracts between private persons be considered as consumer 
contracts when one of the parties acts through a professional intermediary? 
 
Option 1: status quo – no consumer protection in this case.  But the intermediary 
should be required to make the position clear.  In other words, car dealers in the 
example given would have to make clear, when it was the case, that they were 
handling a sale on behalf of another private person, and consumer protections did 
not apply. 
 
C: Should a horizontal instrument include overarching duty for professionals 
to act in accordance with good faith and fair dealing? 



 
Option 2: status quo – no such general clause.   In the text it is suggested it would 
create ‘certainty’ for producers (and presumably consumers, for I do not see how it 
could create certainty for one party only) but I think it would do the exact opposite – 
create terrible uncertainty and endless litigation. 
 
D 1: To what extent should the discipline of unfair contract terms also cover 
individually negotiated terms? 
 
Option 3: Status quo - community rules to apply only to non-negotiated or pre-
formulated terms.  At the end of the day even consumers who are sui juris must take 
responsibility for their agreements. 
 
D 2: Status of any list of unfair terms? 
 
No view. 
 
D 3: Should scope of unfairness test be extended? 
 
No view. 
 
E: What contractual effect from failure to comply with information 
requirements? 
 
I don’t see a difference between options 2 & 3, but I think the remedy could vary 
according to the importance of the breach. 
 
F 1: Should the length of cooling-off periods be harmonised across the 
consumer acquis? 
 
Option 2: two specific periods to apply in appropriate cases.  A plethora of periods is 
unnecessarily complicated and will confuse the very consumers it is supposed to 
benefit.  Just as important however, especially in the CFR exercise, is to have 
uniform rules for calculating cooling-off periods. 
 
F 2: How should the right of withdrawal be exercised? 
 
Option2: one uniform procedure. 
 
F 3: Which costs should be imposed on consumers in the event of withdrawal? 
 
No view. 
 
G 1: Should the horizontal instrument provide for general contractual remedies 
available to consumers? 
 
Option 2: A set of general contractual remedies should be provided, covering the 
remedies listed.  However, while the general contractual remedies in consumer 
transactions should be set and defined by community law rather than national law,  
particular remedies will vary from sector to sector.  This means they will be in the 
sectoral directives, with the horizontal instrument restricting itself to the interpretation 
of remedies mentioned in the sectoral directives (the ‘tool-box’ concept). 
 
H 1: Should the rules on consumer sales cover additional types of contracts? 
 



Option 4: i.e. insofar as applicable, yes. 
 
H 2: Should they apply to second-hand goods sold at public auctions? 
 
Option 2: no, provided it is made clear that goods are sold as second-hand. 
 
I 1: How should delivery be defined? 
 
No view.  But delivery should be when one way or another the consumer receives the 
goods and not when the seller says it is. 
 
I 2: How should passing of risk be regulated? 
 
Option1: at Community level, and linked to the moment of delivery.  In other words, it 
should not be open to traders to define ‘delivery’ & ‘passing of risk’ in artificial ways 
that deprive the consumer of his rights at an unreasonably early point. 
 
J 1: Should the horizontal instrument extend time limits in guarantees to cover 
period during which remedies performed? 
 
Option 2: yes, but should not count time between the consumer becoming aware of 
the ‘lack of conformity’ (or rather, becoming aware of a material lack of conformity 
that would have to be remedied) and informing the supplier. 
 
J 2:  Should the guarantee be extended in case of repair? 
 
Option 2: yes, in fact it should start to run again less any time of trouble-free use 
enjoyed by the consumer. 
 
J 3: Should specific rules exist for second-hand goods? 
 
Option 2: yes, provided (as for qu’n H 2) they were identified as second-hand.  
However, there should be anti-avoidance rules to prevent traders selling effectively 
new goods as second-hand in order to escape consumer protections. 
 
J 4: Who should bear burden of proving defects existed at time of delivery? 
 
I do not think either option provides a satisfactory solution.  Perhaps a more practical 
approach is that traders – perhaps through their trade associations – must provide a 
fixed-fee ‘expert examination and report‘ service, fee to be waived to the consumer if 
there is a defect.    
 
K 1: Should the consumer be free to choose any of the available remedies? 
 
Option 1: status quo. 
 
K 2: Should consumers have to notify the seller of the lack of conformity? 
 
Option 1: duty to inform would be introduced, but geared to the consumer becoming 
aware that it was something that would have to be remedied rather than just 
becoming aware of it (see J1). 
 
L: Should horizontal instrument introduce direct liability of producer for non-
conformity? 
 



Option 1: status quo. 
 
M 1: Should it provide default content of a commercial guarantee? 
 
Option 2: yes, but I admit this is something of a ‘gut reaction’ and I accept that it 
might be impossible in practice to find a default formula which will cover the whole 
vast range of goods and services, and this might be another thing best covered 
sectorally with the HI confined to features that will be common such as those 
discussed above, e.g. how long guarantees run for, interpretation of remedies. 
 
M 2: Should it regulate transferability of the commercial guarantee? 
 
Option 2: guarantees should be automatically transferred. 
 
M 3: Should it regulate guarantees limited to a specific part? 
 
Option 2: only the information option. 
 
N: Other issues or areas in the context of consumer protection? 
 
The point has often been made that a small business is often in little better position 
than a consumer when buying goods and services, and also that the lack of 
uniformity in contract rules across the EU is a serious constraint on cross-border 
trading by such businesses which do not have easy access to detailed advice on 
international transactions and are therefore stepping into the unknown.   It would 
therefore be valuable if, when framing a ‘horizontal instrument’, the legislator took 
into consideration that the same provisions might be used for certain sorts of B2B 
transactions, and thus become the ‘optional instrument’ discussed in deliberations 
about the CFR.  This could be achieved by community legislation, but better by 
producing a ‘horizontal instrument’ of such manifest excellence that small businesses 
‘opt’ for it, thus making it a true ‘optional instrument’.  For this to be possible, the ‘HI’ 
would have to stick to principles of the sort referred to in my answer to A1 above, 
leaving most particulars to be covered in sectoral directives. 
 
Additional point – the CFR. 
 
The ‘information notice’ issued by the Commission on 26th January 2006 stated that 
in the light of the 2005 First Annual Progress Report on the CFR priority would be 
given to topics directly related to the consumer acquis. This cautious approach 
seemed very sensible, and to be the best way of catering for the problems identified 
in the said Report and at the CFR Net experts meeting on the overall structure of the 
CFR on the 29th November 2005.    It also seemed to be endorsed by the later paper 
(of whose date I am not sure) which reported that Commissioner Kyprianou was 
actively considering ‘whether and to what extent to include other contract law issues 
than consumer issues in the CFR’ – a consideration of whose outcome we have not 
been advised.   It seemed further to be confirmed by the deafening silence so far as I 
am concerned (and all others concerned with the project with whom I am in touch, 
including the stakeholder and civil servant attendees at the UK Stakeholders Forum 
meeting at the Dep’t for Constitutional Affairs held on London on 16th February) on 
any CFR topics other than the consumer-orientated ones. 
 
Therefore when I saw the Green Paper on which I have commented above I 
assumed it was, or was the precursor for, the ‘researchers’ final report … to provide 
all the elements needed for the elaboration of the CFR’ to appear ‘by 2007’ (which 
apparently means by the end of 2007) called for in the Communication of 11/10/04.  



In other words, I thought that the CFR deliberations at this stage would be confined 
to topics directly related to consumer issues.   I was surprised therefore when at the 
said meeting on 16th February some of the speakers suggested that as well as the 
consumer issues addressed in the Green paper there was a parallel process going 
on about the wider CFR, i.e. outside the consumer sphere, and that the ‘researchers’ 
final report’ might cover the whole spectrum of contract law.   I hope that is not the 
case, for I fear that the groundwork for such a wide-ranging report has not been done 
and I venture to suggest that the researchers would do better to confine themselves 
to the consumer issues and address the wider issues only in the very tentative way 
suggested by Commissioner Kyprianou. 
 
Tony Ridge – 26.02.07 
 
 
 


