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TESCO RESPONSE TO THE “GREEN PAPER ON THE REVIEW OF THE 
CONSUMER ACQUIS ”, 15  MAY 2007. 

Executive Summary 

• Tesco fully supports the need for strong consumer protection. The EU must 
ensure that all of its consumers are protected regardless of which member 
state they live in.  Tesco puts consumers at the centre of our business to 
build trust and loyalty and to ensure that we deliver what customers value 
most.   

• In its review of the consumer acquis, the European Commission must ensure 
that it results in the full harmonisation of consumer rights at an appropriate 
level throughout the EU.  This will result in the removal of barriers to trade 
that customers face within the internal market and will result in an increase 
in cross-border trade. 

• To ensure that consumers are adequately protected, the revised consumer 
acquis should cover all contracts between businesses and consumers 
including domestic and cross-border transactions. 

• The new consumer acquis must be based on guiding principles and should 
not be prescriptive.  The use of precise guidelines result in directives either 
needing to be constantly updated or completely amended within a short-time 
frame.  The adoption of broad principles within the Consumer Acquis (as 
seen in the Unfair Commercial Practices Directive) will ensure that the 
amended directives are, as much as possible, future proof.  

• The piecemeal development of the existing consumer acquis has resulted in 
a number of inconsistencies, in particular definitions and time limits.  In 
order to build consumer confidence a consistent approach throughout the 
consumer acquis should be adopted.   

 

 

1 Tesco 
1.1 Tesco is one of the world’s leading international retailers, with over 2,300 

stores worldwide including a variety of store formats. Of these stores, 1,786 
are located in the EU  in the United Kingdom, Republic of Ireland, Poland, 
Hungary, Slovakia and the Czech Republic. 

1.2 In addition to food retailing, the group’s larger stores, both in the UK and 
worldwide, sell a wide range of non-food products, including electrical 
goods, home entertainment, health and beauty, clothing and footwear. The 
group also sells a range of telecom and financial services products, primarily 
in the UK. 

1.3 Tesco plc is listed on the London Stock Exchange. Further information about 
Tesco can be found at www.Tesco.com. 

http://www.tesco.com/
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2 General Remarks 
2.1 Tesco welcomes the publication by DG SANCO of a thought provoking 

green paper on the review of the consumer acquis.  We are hopeful that this 
paper will lead to the modernisation of the existing consumer directives 
resulting in a simplified regulatory environment for both us as a business and 
for all of our customers. 

2.2 Tesco does not propose to answer all of the questions contained within the 
green paper, instead, we will only comment on questions or provisions in 
which we either have direct experience, or we feel we can usefully contribute 
to this debate.  

 

3 General Legislative Approach 

Question A1: In your opinion, which is the best approach to the review 
of the consumer legislation? 

3.1 Of the options presented by the Commission we would prefer option 2: 

 A mixed approach combining the adoption of a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts 
with revisions of existing sectoral directives whenever necessary.  

3.2 We favour the adoption of a framework instrument that would bring together 
the common EC consumer acquis elements containing all the relevant 
consumer protection directives.  

3.3 Any horizontal measure that is introduced should include those provisions of 
the existing directives which are applicable to all contracts concluded 
between a business and a consumer.   

3.4 The more integrated “horizontal” approach that began with the Unfair 
Commercial Practices Directive in 2005 has been judged to be a  success. 
We will continue to support the Commission in adopting a horizontal 
approach, were appropriate, in the future.  

 

4 Scope of a Horizontal Instrument 

Question A2: What should be the scope of a possible horizontal 
instrument? 

4.1 Of the options presented by the Commission we favour option 1: 

It would apply to all consumer contracts whether they concern domestic of 
cross-border transactions. 

4.2 We favour this approach as it would create one instrument for all consumer 
contracts, simplifying the regulatory environment significantly both for 
consumers and businesses.   
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5 Degree of Harmonisation 

Question A3:  What should be the level of harmonisation of the revised 
directives/the new instrument? 

5.1 Of the options presented by the Commission we favour option 1: 

The revised legislation would be based on full harmonisation. 

5.2 Under the current Consumer Acquis regime the implementation of these 
Directives by Member States differs considerably.  Often, the reason for such 
variations is that the corresponding provision of the respective Directive 
contains a gap which the Member States have tried to fill with national laws, 
or though the incorrect transposition of the directive into national laws.  A 
number of Member States have at times also ‘gold plated’ the Directives 
resulting in a lack of harmonisation throughout the internal market.  Only full 
harmonisation, is in reality harmonisation.    

5.3 As a large business, we have access to in-house and external legal advice and 
are aware of consumers’ rights and our own obligations.  As a trusted and 
responsible brand, we adhere to the regulatory requirements placed on us. 
However, due to the national differences we still face difficulties fully 
complying at all times.  We would welcome a fully harmonised approach, 
based on the current position contained within the directives, in order to 
avoid these difficulties in future.  It is also likely that such an approach 
should considerably facilitate cross border business, especially for SMEs.   

 

6 Horizontal Issues 

Question B1:  How should the notions of consumer and professional be 
defined? 

6.1 Of the options presented by the Commission we favour option 1: 

An alignment would be made of the existing definitions in the acquis, without 
changing their scope.  Consumers would be defined as natural persons 
acting for purposes which are outside their trade, business or professions.  
Professionals would be defined as persons (legal or natural) acting for 
purposes relating to their trade, business and profession. 

6.2 All of the directives under review contain a definition clause.  The 
definitions in each directive apply only for the purposes of that directive 
although the terms defined overlap.   

6.3 Consumer law needs to be accessible to those affected by it - businesses and 
consumers.  Accessibility requires comprehensibility.  Terminological 
differences also undermine harmonisation.  We would suggest that in the 
interests of clarity and the development of a coherent consumer acquis, as 
well as to avoid differences between different language versions of the 
legislation and national implementing measures, the consistent use of 
terminology with common definitions and terminology would improve the 
acquis. 



 
4 

Unprofiled Document  1.12.2000 
 

6.4 In particular we would welcome the adoption of the definitions used in the 
Unfair Commercial Practices Directive.  These are slightly different from the 
current proposals (although not markedly) but if adopted would ensure a 
consistent approach across EC Consumer law.   

‘Consumer’ means any natural person who, in commercial practices 
covered by this Directive, is acting for purposes which are outside his trade, 
business, craft or profession. 

‘trader’ means any natural or legal person who, in commercial practise 
covered by this Directive, is acting for purposes relating to his trade, 
business, craft or professions and anyone acting in the name of or on behalf 
of a trader. 

 

7 Consumers acting through an intermediary 

Question B2:  Should contracts between private persons be considered 
as consumer contracts when one of the parties acts through a 
professional intermediary?  

7.1 Of the options presented by the Commission we favour option 2: 

The notion of consumer contracts would include situations where one party 
acts through a professional intermediary. 

 

8 Question C: Should a horizontal instrument include an overarching 
duty for professionals to act in accordance with the principles of good 
faith and fair dealing? 

8.1 Of the options presented by the Commission we favour option 2: 

The status quo would be maintained: There would be no general clause. 

8.2 Whilst we welcome this suggestion we are concerned with how such an 
overarching duty for professionals would work in practice.  We are 
concerned that the introduction of such an overarching clause would re-
introduce uncertainty and is likely to be applied differently in different 
Member States.   

8.3 As a business we always act in accordance with the principles of good faith 
when dealing with our consumers.  We feel that this is one of the reasons 
why we as a business have been successful, any business that wishes to be 
successful over the long term will act in accordance with the principles of 
good faith and fair dealing, and it is unnecessary to include such a provision 
within legislation. 

 

9 The scope of application of the EU rules on unfair terms 

Question D1: To what extent should the discipline of unfair contract 
terms also cover individually negotiated terms? 

9.1 Of the options presented by the Commission we favour option 3: 
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 Option 3: Status quo - Community rules would continue to apply exclusively 
to non-negotiated terms. 

9.2 As a business dealing with consumers we only offer standard terms.  We 
suspect that in the vast majority of circumstances when consumers deal with 
businesses that the terms are non-negotiated terms.  The present enforcement 
regime deals effectively with unfair terms in contracts resulting in 
prosecutions of businesses who breach the regulations.   

9.3 A further advantage of maintaining the status quo is all parties concerned - 
business, consumers and regulators have a wealth of experience in how to 
approach and respond to these issues. 

 

10 List of unfair terms 

Question D2:  What should be the status of any list of unfair contract 
terms to be included in a horizontal instrument? 

10.1 Of the options presented by the Commission we favour option 1: 

Status quo: To maintain the current indicative list. 

10.2 The use of an indicative list provides useful guidance on unfair terms.  
Coupled with strong guidance it will be a useful tool for businesses to ensure 
that they do not include any unfair contract terms within their contracts.  The 
advantage of an indicative list is that it is more likely to be ‘future proof’ 
than a grey or black list system.   

10.3 An additional concern we have with the introduction of a ‘grey list’  is that 
the rebuttable presumption of unfairness essentially turns these terms into 
‘black list’ restrictions.   

 

11 Scope of the unfairness test 

Question D3:  Should the scope of the unfairness test of the directive on 
unfair terms be extended? 

11.1 Of the options presented by the Commission we favour option 2: 

Status quo - the test of unfairness would be kept in its present form. 

11.2 The unfairness test contained within the Unfair Contract Terms Directive is 
far from perfect. However, over the last ten years a significant body of case 
law and decisions has built up and provides a useful starting point.   

11.3 Whilst we would welcome the reform of this test to increase its clarity, we 
would not support the extension of this test to the subject matter of the 
contract and the adequacy of the price.  The subject matter of the contract 
should be negotiated between the two parties, if it is a business to consumer 
contract and the item sold does is faulty or incorrect then the consumer is 
already covered by existing consumer protection laws.  With regard to price 
this again should be left for the two parties to decide , if this is not possible 
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then a contract does not exist.  It should not be possible for one party after an 
agreement has been reached to ask the courts to re-negotiate the price.   

 

12 Information requirements 

Question E:  What contractual effects should be given to the failure to 
comply with the information requirements in the consumer acquis? 

12.1 Of the options presented by the Commission we favour option 1: 

The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months.  

12.2 We agree that at present the current obligations are regulated in an 
incomplete and inconsistent way.  As a business we would welcome a 
uniform remedy for failure to comply with information requirements. In 
order to ensure full compliance by all, information requirements should focus 
on the material and substantive points contained within the contract and 
should not be triggered for minor differences.  As a business we treat these 
obligations extremely seriously and always aim to comply.  A clear 
uniformly remedy for failure to comply with information requirements would 
help us when dealing with our customers, and help consumers as they would 
then be dealing with a consistent time limit.   

 

13 Right of withdrawal - The cooling-off periods 

Question F1:  Should the length of the cooling-off period be harmonised 
across the consumer acquis? 

13.1  Of the options presented by the Commission we favour option 1, however 
we propose that the right to withdraw from the contract should be limited to 
7 calendar days as set out in the Distance Selling Directive.  We propose the 
following new option: 

There would be one cooling-off period for all cases when the consumer 
directives grant consumers a right to withdraw from the contract, e.g. 7 
calendar days as currently provided for in the timeshare directive. 

13.2 A longer cooling off-period increases the possibility of fraud, or of goods 
being returned damaged.  This adds costs to businesses which are ultimately 
passed on, either directly or indirectly, to society at large.  A customer has 
sufficient time in 7 calendar days to inspect the goods.  If after this time 
period the good develops a fault, the customer still maintains their statutory 
rights to reject the good.  

13.3 We agree with the Commission that the current regime may be confusing for 
consumers and can create legal uncertainty when overlaps occur between the 
various Directives.   

13.4 We favour the adoption, through a horizontal instrument, of common rules 
on the time frames for all types of contracts in question to increase legal 
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certainty.  We believe that such an approach will benefit businesses, but 
more importantly, it will also benefit consumers.  

 

14 The modalities of exercising the right of withdrawal 

Question F2: How should the right of withdrawal be exercised? 
14.1 Of the options presented by the Commission we favour option 2: 

One uniform procedure for the notice of withdrawal across the consumer 
aquis would be established 

14.2 At present the modalities of exercising the right of withdrawal are currently 
regulated differently across the consumer acquis.  There are also significant 
differences in the Member States’ transposition of the directives.  In some 
Member States consumers may choose how to notify the seller (e.g. by 
sending an email or simply be returning the good to the seller), whereas in 
other Member States the consumer is obliged to use a certain procedure e.g. 
registered mail. 

14.3 We agree with the Commission that clarifying these rules and thereby 
avoiding legal uncertainty on how to return products could increase 
consumer confidence in cross-border transactions. 

14.4 In order to clarify and simplify matters, we would welcome the one uniform 
procedure for the notice of withdrawal across the consumer acquis, as 
proposed in option 2 by the commission.  

 

15 The contractual effects of withdrawal 

Question F3: Which costs should be imposed on consumers in the event 
of withdrawal? 

15.1 Of the options presented by the Commission we favour option 3: 

Status quo:  The current regulatory options would be maintained. 

15.2 We would favour the present regime remaining in place.  At the moment we 
are able, if we choose, to contract with our customers so as they have to pay 
delivery costs and any additional costs associated with the return of goods.  
We compare such costs with those associated with returning goods to a store 
e.g. petrol costs.   

15.3 We understand that in Germany, businesses have to pay for the return of 
unwanted goods.  This is a substantial cost to business and creates a 
significant barrier to entry within the internal market and undermines the 
competitive structure of the market.   Businesses should be free to contract 
on delivery terms, including the return of goods, with customers.  The 
delivery and return of goods should add an additional competitive dynamic 
within the market and should not be regulated by the state.    
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15.4 The development of the internet and e-commerce over the last five years has 
resulted in consumers having potentially more information about products 
they buy on-line as opposed to products they buy in a shop.  

15.5 A key point to note, is that consumers have different statutory rights to return 
the goods if they are faulty.  In these instances the consumer does not have to 
pay for the return of the goods.   

15.6 We would not support the introduction of a right for consumers to return 
goods ordered without any of these associated costs.  We feel that such a 
proposal would result in costs associated with customers simply changing 
their minds to all customers, penalising the customers who did not change 
their minds.  

 

16 General contractual remedies 

Question G1:  Should the horizontal instrument provide for general 
contractual remedies available to consumers? 

16.1 Of the options presented by the Commission we favour option 1: 

Status quo: the acquis would only provide for remedies limited to the 
particular types of contracts (i.e. sales).  The general contractual remedies 
would be regulated by national law. 

16.2 The remedies to resolve contractual disputes that are currently provided by 
Member States are well established.  In the majority of cases we feel that the 
present system is effective and we would be reluctant to see any amendments 
to the status quo.  

16.3 We are concerned that any new set of general contractual remedies at a 
European level would be implemented in slightly different ways by Member 
States.  This may result in greater confusion, not less, and may not help 
consumers as the Commission intended. 

 

17 General right to damages 

Question G2:  Should the horizontal instrument grant consumers a 
general right to damages for breach of contract? 

17.1 Of the options presented by the Commission we favour option 1: 

Status quo:  the issue of contractual damages would be governed by national 
laws (except for package travel). 

17.2 Any right for damages awarded for breach of contract, is currently dealt with 
by Member States and the procedure, right, and amount of damages awarded 
is well established.  In the majority of cases we feel that the present system is 
effective and would be extremely reluctant to see any amendments to the 
status quo.  

17.3 We are concerned that any new general right for damages at a European level 
would be implemented in slightly different ways by Member States.  This 
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may result in greater confusion, not less, and may not help consumers as the 
Commission intended. 

18 Specific rules applicable to Consumer Sales - Types of contracts to be 
covered 

Question H1: Should the rules on consumer sales cover additional types 
of contracts under which goods are supplied or digital content services 
are provided to consumers? 

18.1 Of the options presented by the Commission we favour option 4: 

The scope would be extended to additional types of contracts under which 
goods or digital content services are supplied to consumers. 

18.2 We would welcome the extension of the consumer acquis, by way of a 
horizontal instrument, to cover all contracts involving the supply of goods to 
consumers.   The current consumer acquis fails to offer protections to 
consumers who hires a car, or rents a computer.  The Commission should use 
the review of the consumer acquis to close the current lacuna that exists in 
this area.  

 

19 Second-hand goods sold at public auctions 

Question H3:  Should the rules on consumer sales apply to second-hand 
goods sold at public auctions? 

19.1 As a business we do not deal in second-hand goods sold at public auctions 
and feel we are unable to comment on either option 1 or option 2.  

 

20 General obligations of a seller - delivery and conformity of goods 

Question I1:  How should delivery be defined? 
20.1 Of the options presented by the Commission we favour option 2: 

Delivery would mean that goods are placed at the consumer’s disposal at the 
time and place specified in the contract; 

20.2 The Directive on Sale of Consumer Goods provides that the seller must 
deliver goods which are in conformity with the sales contract.  However, it 
does not define the notion of delivery.  This is unfortunate, since the moment 
of delivery is the starting point for time limits for the exercise of fundamental 
consumer rights, e.g. remedies for non-conformity and cooling off periods.  
The concept of delivery is also important for the passing of risk.  

20.3 The Consumer Acquis Directives do not currently provide remedies against 
lack of delivery, late or partial delivery.  Any regulation in a new horizontal 
instrument would require a definition of delivery.   

20.4 We agree with the Commission that this is an area of the Consumer Acquis 
that requires reform and would favour option 2. 
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21 The passing of risk in consumer sales  

Question I2:  How should the passing of the risk in consumer sales be 
regulated?  

PM TO CONTACT CORPORATE AFFAIRS 
21.1 Of the options presented by the Commission we favour option 1: 

The passing of the risk would be regulated at Community level and be linked 
to the moment of delivery  

21.2 We agree with the Commission that the present system in which the passing 
of risk is regulated differently in different Member States may lead to 
confusion.  We would welcome the introduction of a uniform approach that 
regulates the passing of risk at Community level linking it to the moment of 
delivery.  

 

22 Conformity of goods - Extension of time limits 

Question J1:  Should the horizontal instrument extend the time limits 
applying to lack of conformity for the period during which remedies 
were performed? 

22.1 Of the options presented by the Commission we favour option 1: 

Status quo: no changes would be made. 

22.2 The current system that is in place, we feel, is highly effective and provides 
adequate protection for consumers.  If a product is faulty it will either be 
repaired, replaced or a refund will be provided.  The problem with a 
continuing time limit extension is that it may lead to additional disputes on 
the extension, or not, of the time limit. The present system with a strict time 
table enables both businesses and consumers to make an informed decision 
within a set period of time.   

 

23 Conformity of goods - recurring defects 

Question J2: Should the guarantee be automatically extended in case of 
repair of the goods to cover recurring defects? 

23.1 Of the options presented by the Commission we favour option 1: 

Status quo: no changes would be made. 

23.2 The current system that is in place, we feel, is highly effective and provides 
adequate protection for consumers.  If a recurring defect occurs, the 
consumer still has the option to return the goods, under Statute, providing the 
good is not fit for purpose within a reasonable time limit.  This time limit is 
dependent on the type and quality of the good.  This will be interpreted 
differently dependent on the good e.g. a new £60,000 Range Rover as 
opposed to a second hand Range Rover form the 1970s.   The problem with a 



 
11 

Unprofiled Document  1.12.2000 
 

continuing time limit extension to cover recurring defects is that it may lead 
to additional disputes on the extension, or not, of the time limit. The present 
system with a strict time table enables both businesses and consumers to 
make an informed decision within a set period of time.   

 

24 Second-hand goods 

Question J3:  Should specific rules exist for second hand-goods? 
24.1 As a business we do not deal in second-hand goods and feel we are unable to 

comment on either option 1 or option 2.  

 

25 Burden of proof 

Question J4: Who should bear the burden to prove that the defects 
existed already at the time of delivery? 

25.1 Of the options presented by the Commission we favour option 1: 

Status quo:  During the first six months it would be up to the professional to 
prove that the defect did not exist at the time of delivery 

 

26 Remedies - The order in which remedies may be invoked 

Question k1:  Should the consumer be free to choose any of the available 
remedies? 

26.1 Of the options presented by the Commission we favour option 1: 

Status quo: consumer would be obliged to request repair/replacement first, 
and ask for a price reduction or termination of contract only if the other 
remedies are unavailable. 

26.2 Tesco wish to ensure that our customers are satisfied with the goods they 
have purchased from us.  In order to achieve this we aim to restore customers 
to their original position as quickly and efficiently as possible.  As such we 
should be able to politely decline any request if it would result in a 
disproportionate amount of time or money being used to restore the customer 
to their original position.   

26.3 Whilst our customers should in most instances be able to chose the most 
appropriate remedy for them, we should not lose fact that the ultimate aim is 
to restore the customer to their original position.    

 

27 Notification of the lack of conformity 

Question K2: Should consumers have to notify the seller of the lack of 
conformity? 

27.1 Of the options presented by the Commission we favour option 1: 
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A duty to notify the seller of any defect would be introduced 

27.2 We favour the current system that the majority of Member States have 
implemented.  The consumer must inform the seller of the lack of conformity 
within  a period of no less than two months from the moment of discovery in 
order to benefit from his rights.  We agree that the horizontal instrument 
should eliminate the existing divergences, which create legal uncertainty for 
consumers and businesses. 

 

28 Direct producers’ liability for non-conformity 

Question L:  Should the horizontal instrument introduce direct liability 
for producers for non-conformity? 

28.1 Of the options presented by the Commission we favour option 2: 

A direct liability for producers would be introduced 

28.2 We welcome this proposal from the Commission. At the moment, individual 
Member States have introduced their own legislation that has created a 
system that differs widely depending on which Member State you are in.  
The horizontal instrument should be used to address these divergences by 
introducing rules on the direct liability of producers.  Such a provision, we 
feel, would enable consumers to be able to request certain remedies directly 
from the manufacturer throughout the EU.  

28.3 We believe that this approach may also result in the elimination of possible 
internal market barriers and would help install confidence in consumers 
when buying cross-border. 

 

29 Consumer Goods Guarantees (Commercial guarantees) - Content of the 
commercial guarantee 

Question M1:  Should a horizontal instrument provide for a default 
content of a commercial guarantee? 

29.1 Of the options presented by the Commission we favour option 1: 

Status quo: the horizontal instrument would contain no default rules 

29.2 The current system that is in place, we feel, is highly effective and provides 
adequate protection for consumers as the consumer still has the option to 
return the goods or request a repair, under Statute, providing the good is not 
fit for purpose within a reasonable time limit.  Any additional provisions 
regulating commercial guarantees may weaken consumers existing rights and 
require consumers to pay for what is perceived as additional protection, 
when in reality, they are already protected by existing statutory provisions.  
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30 The transferability of the commercial guarantee 

Question M2:  Should a horizontal instrument regulate the 
transferability of the commercial guarantee? 

30.1 Of the options presented by the Commission we favour option 1: 

Status quo:  the possibility to transfer a commercial guarantee would not be 
regulated by Community rules.  

30.2 We are concerned that the transfer of a commercial guarantee could create 
difficulties as we would have limited knowledge as to how the product has 
been used throughout its life.  It may also result in an increase in fraudulent 
claims, including claims made on stolen goods.  

 

31 Commercial guarantees for specific parts 

Question M3:  Should the horizontal instrument regulate commercial 
guarantees limited to a specific part? 

31.1 Of the options presented by the Commission we favour option 1: 

Status quo:  the possibility to provide commercial guarantee limited to 
specific part would not be regulate by the horizontal instrument.  
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	7.1 Of the options presented by the Commission we favour option 2: 

	8 Question C: Should a horizontal instrument include an overarching duty for professionals to act in accordance with the principles of good faith and fair dealing? 
	8.1 Of the options presented by the Commission we favour option 2: 
	8.2 Whilst we welcome this suggestion we are concerned with how such an overarching duty for professionals would work in practice.  We are concerned that the introduction of such an overarching clause would re-introduce uncertainty and is likely to be applied differently in different Member States.   
	8.3 As a business we always act in accordance with the principles of good faith when dealing with our consumers.  We feel that this is one of the reasons why we as a business have been successful, any business that wishes to be successful over the long term will act in accordance with the principles of good faith and fair dealing, and it is unnecessary to include such a provision within legislation. 

	9 The scope of application of the EU rules on unfair terms 
	9.1 Of the options presented by the Commission we favour option 3: 
	9.2 As a business dealing with consumers we only offer standard terms.  We suspect that in the vast majority of circumstances when consumers deal with businesses that the terms are non-negotiated terms.  The present enforcement regime deals effectively with unfair terms in contracts resulting in prosecutions of businesses who breach the regulations.   
	9.3 A further advantage of maintaining the status quo is all parties concerned - business, consumers and regulators have a wealth of experience in how to approach and respond to these issues. 

	10 List of unfair terms 
	10.1 Of the options presented by the Commission we favour option 1: 
	10.2 The use of an indicative list provides useful guidance on unfair terms.  Coupled with strong guidance it will be a useful tool for businesses to ensure that they do not include any unfair contract terms within their contracts.  The advantage of an indicative list is that it is more likely to be ‘future proof’ than a grey or black list system.   
	10.3 An additional concern we have with the introduction of a ‘grey list’  is that the rebuttable presumption of unfairness essentially turns these terms into ‘black list’ restrictions.   

	11 Scope of the unfairness test 
	11.1 Of the options presented by the Commission we favour option 2: 
	11.2 The unfairness test contained within the Unfair Contract Terms Directive is far from perfect. However, over the last ten years a significant body of case law and decisions has built up and provides a useful starting point.   
	11.3 Whilst we would welcome the reform of this test to increase its clarity, we would not support the extension of this test to the subject matter of the contract and the adequacy of the price.  The subject matter of the contract should be negotiated between the two parties, if it is a business to consumer contract and the item sold does is faulty or incorrect then the consumer is already covered by existing consumer protection laws.  With regard to price this again should be left for the two parties to decide , if this is not possible then a contract does not exist.  It should not be possible for one party after an agreement has been reached to ask the courts to re-negotiate the price.   

	12 Information requirements 
	12.1 Of the options presented by the Commission we favour option 1: 
	12.2 We agree that at present the current obligations are regulated in an incomplete and inconsistent way.  As a business we would welcome a uniform remedy for failure to comply with information requirements. In order to ensure full compliance by all, information requirements should focus on the material and substantive points contained within the contract and should not be triggered for minor differences.  As a business we treat these obligations extremely seriously and always aim to comply.  A clear uniformly remedy for failure to comply with information requirements would help us when dealing with our customers, and help consumers as they would then be dealing with a consistent time limit.   

	13 Right of withdrawal - The cooling-off periods 
	Question F1:  Should the length of the cooling-off period be harmonised across the consumer acquis? 
	13.1  Of the options presented by the Commission we favour option 1, however we propose that the right to withdraw from the contract should be limited to 7 calendar days as set out in the Distance Selling Directive.  We propose the following new option: 
	13.2 A longer cooling off-period increases the possibility of fraud, or of goods being returned damaged.  This adds costs to businesses which are ultimately passed on, either directly or indirectly, to society at large.  A customer has sufficient time in 7 calendar days to inspect the goods.  If after this time period the good develops a fault, the customer still maintains their statutory rights to reject the good.  
	13.3 We agree with the Commission that the current regime may be confusing for consumers and can create legal uncertainty when overlaps occur between the various Directives.   
	13.4 We favour the adoption, through a horizontal instrument, of common rules on the time frames for all types of contracts in question to increase legal certainty.  We believe that such an approach will benefit businesses, but more importantly, it will also benefit consumers.  

	14 The modalities of exercising the right of withdrawal 
	Question F2: How should the right of withdrawal be exercised? 
	14.1 Of the options presented by the Commission we favour option 2: 
	14.2 At present the modalities of exercising the right of withdrawal are currently regulated differently across the consumer acquis.  There are also significant differences in the Member States’ transposition of the directives.  In some Member States consumers may choose how to notify the seller (e.g. by sending an email or simply be returning the good to the seller), whereas in other Member States the consumer is obliged to use a certain procedure e.g. registered mail. 
	14.3 We agree with the Commission that clarifying these rules and thereby avoiding legal uncertainty on how to return products could increase consumer confidence in cross-border transactions. 
	14.4 In order to clarify and simplify matters, we would welcome the one uniform procedure for the notice of withdrawal across the consumer acquis, as proposed in option 2 by the commission.  

	15 The contractual effects of withdrawal 
	15.1 Of the options presented by the Commission we favour option 3: 
	15.2 We would favour the present regime remaining in place.  At the moment we are able, if we choose, to contract with our customers so as they have to pay delivery costs and any additional costs associated with the return of goods.  We compare such costs with those associated with returning goods to a store e.g. petrol costs.   
	15.3 We understand that in Germany, businesses have to pay for the return of unwanted goods.  This is a substantial cost to business and creates a significant barrier to entry within the internal market and undermines the competitive structure of the market.   Businesses should be free to contract on delivery terms, including the return of goods, with customers.  The delivery and return of goods should add an additional competitive dynamic within the market and should not be regulated by the state.    
	15.4 The development of the internet and e-commerce over the last five years has resulted in consumers having potentially more information about products they buy on-line as opposed to products they buy in a shop.  
	15.5 A key point to note, is that consumers have different statutory rights to return the goods if they are faulty.  In these instances the consumer does not have to pay for the return of the goods.   
	15.6 We would not support the introduction of a right for consumers to return goods ordered without any of these associated costs.  We feel that such a proposal would result in costs associated with customers simply changing their minds to all customers, penalising the customers who did not change their minds.  

	16 General contractual remedies 
	16.1 Of the options presented by the Commission we favour option 1: 
	16.2 The remedies to resolve contractual disputes that are currently provided by Member States are well established.  In the majority of cases we feel that the present system is effective and we would be reluctant to see any amendments to the status quo.  
	16.3 We are concerned that any new set of general contractual remedies at a European level would be implemented in slightly different ways by Member States.  This may result in greater confusion, not less, and may not help consumers as the Commission intended. 

	17 General right to damages 
	17.1 Of the options presented by the Commission we favour option 1: 
	17.2 Any right for damages awarded for breach of contract, is currently dealt with by Member States and the procedure, right, and amount of damages awarded is well established.  In the majority of cases we feel that the present system is effective and would be extremely reluctant to see any amendments to the status quo.  
	17.3 We are concerned that any new general right for damages at a European level would be implemented in slightly different ways by Member States.  This may result in greater confusion, not less, and may not help consumers as the Commission intended. 

	18 Specific rules applicable to Consumer Sales - Types of contracts to be covered 
	18.1 Of the options presented by the Commission we favour option 4: 
	18.2 We would welcome the extension of the consumer acquis, by way of a horizontal instrument, to cover all contracts involving the supply of goods to consumers.   The current consumer acquis fails to offer protections to consumers who hires a car, or rents a computer.  The Commission should use the review of the consumer acquis to close the current lacuna that exists in this area.  

	19 Second-hand goods sold at public auctions 
	19.1 As a business we do not deal in second-hand goods sold at public auctions and feel we are unable to comment on either option 1 or option 2.  

	20 General obligations of a seller - delivery and conformity of goods 
	20.1 Of the options presented by the Commission we favour option 2: 
	20.2 The Directive on Sale of Consumer Goods provides that the seller must deliver goods which are in conformity with the sales contract.  However, it does not define the notion of delivery.  This is unfortunate, since the moment of delivery is the starting point for time limits for the exercise of fundamental consumer rights, e.g. remedies for non-conformity and cooling off periods.  The concept of delivery is also important for the passing of risk.  
	20.3 The Consumer Acquis Directives do not currently provide remedies against lack of delivery, late or partial delivery.  Any regulation in a new horizontal instrument would require a definition of delivery.   
	20.4 We agree with the Commission that this is an area of the Consumer Acquis that requires reform and would favour option 2. 

	21 The passing of risk in consumer sales  
	21.1 Of the options presented by the Commission we favour option 1: 
	21.2 We agree with the Commission that the present system in which the passing of risk is regulated differently in different Member States may lead to confusion.  We would welcome the introduction of a uniform approach that regulates the passing of risk at Community level linking it to the moment of delivery.  

	22 Conformity of goods - Extension of time limits 
	22.1 Of the options presented by the Commission we favour option 1: 
	22.2 The current system that is in place, we feel, is highly effective and provides adequate protection for consumers.  If a product is faulty it will either be repaired, replaced or a refund will be provided.  The problem with a continuing time limit extension is that it may lead to additional disputes on the extension, or not, of the time limit. The present system with a strict time table enables both businesses and consumers to make an informed decision within a set period of time.   

	23 Conformity of goods - recurring defects 
	23.1 Of the options presented by the Commission we favour option 1: 
	23.2 The current system that is in place, we feel, is highly effective and provides adequate protection for consumers.  If a recurring defect occurs, the consumer still has the option to return the goods, under Statute, providing the good is not fit for purpose within a reasonable time limit.  This time limit is dependent on the type and quality of the good.  This will be interpreted differently dependent on the good e.g. a new £60,000 Range Rover as opposed to a second hand Range Rover form the 1970s.   The problem with a continuing time limit extension to cover recurring defects is that it may lead to additional disputes on the extension, or not, of the time limit. The present system with a strict time table enables both businesses and consumers to make an informed decision within a set period of time.   

	24 Second-hand goods 
	Question J3:  Should specific rules exist for second hand-goods? 
	24.1 As a business we do not deal in second-hand goods and feel we are unable to comment on either option 1 or option 2.  

	25 Burden of proof 
	25.1 Of the options presented by the Commission we favour option 1: 

	26 Remedies - The order in which remedies may be invoked 
	26.1 Of the options presented by the Commission we favour option 1: 
	26.2 Tesco wish to ensure that our customers are satisfied with the goods they have purchased from us.  In order to achieve this we aim to restore customers to their original position as quickly and efficiently as possible.  As such we should be able to politely decline any request if it would result in a disproportionate amount of time or money being used to restore the customer to their original position.   
	26.3 Whilst our customers should in most instances be able to chose the most appropriate remedy for them, we should not lose fact that the ultimate aim is to restore the customer to their original position.    

	27 Notification of the lack of conformity 
	27.1 Of the options presented by the Commission we favour option 1: 
	27.2 We favour the current system that the majority of Member States have implemented.  The consumer must inform the seller of the lack of conformity within  a period of no less than two months from the moment of discovery in order to benefit from his rights.  We agree that the horizontal instrument should eliminate the existing divergences, which create legal uncertainty for consumers and businesses. 

	28 Direct producers’ liability for non-conformity 
	28.1 Of the options presented by the Commission we favour option 2: 
	28.2 We welcome this proposal from the Commission. At the moment, individual Member States have introduced their own legislation that has created a system that differs widely depending on which Member State you are in.  The horizontal instrument should be used to address these divergences by introducing rules on the direct liability of producers.  Such a provision, we feel, would enable consumers to be able to request certain remedies directly from the manufacturer throughout the EU.  
	28.3 We believe that this approach may also result in the elimination of possible internal market barriers and would help install confidence in consumers when buying cross-border. 

	29 Consumer Goods Guarantees (Commercial guarantees) - Content of the commercial guarantee 
	29.1 Of the options presented by the Commission we favour option 1: 
	29.2 The current system that is in place, we feel, is highly effective and provides adequate protection for consumers as the consumer still has the option to return the goods or request a repair, under Statute, providing the good is not fit for purpose within a reasonable time limit.  Any additional provisions regulating commercial guarantees may weaken consumers existing rights and require consumers to pay for what is perceived as additional protection, when in reality, they are already protected by existing statutory provisions.  

	30 The transferability of the commercial guarantee 
	30.1 Of the options presented by the Commission we favour option 1: 
	30.2 We are concerned that the transfer of a commercial guarantee could create difficulties as we would have limited knowledge as to how the product has been used throughout its life.  It may also result in an increase in fraudulent claims, including claims made on stolen goods.  

	31 Commercial guarantees for specific parts 
	Question M3:  Should the horizontal instrument regulate commercial guarantees limited to a specific part? 
	31.1 Of the options presented by the Commission we favour option 1: 
	  



