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GENERAL COMMENTS 
 
Telefónica recognizes the need to rework the Consumer Acquis and welcomes this 
opportunity to participate in this important debate. 
  
Currently the electronic communications sector is heavily regulated as far as 
consumer and user rights are concerned,  therefore additional regulation at the EU 
level should only be minimal and, in any case, should lead towards achieving a 
harmonization of principles.  
 
Horizontal regulation acts as a safeguard of users rights, but we should recall that 
within a sector as dynamic as this, numerous mechanisms such as promotions, 
price changes, new services, etc, are frequently used. Customer satisfaction is a 
marketing differentiation tool and users rights are being strengthened as a result of 
competition. Likewise some of the issues that are being raised as “remedies” in the 
Green Paper are already more than established in the e-communications sector.  
 
With the technological progress and competitive dynamics of the market, users are 
the ones who benefit most. They have a greater possibility to choose amongst 
various providers. The guarantee of consumer rights has turned into a competitive 
lever as well as a lever for differentiation. 
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SPECIFIC COMMENTS 
 
Taking into account the comments expressed by Telefónica in the first part of this 
document, please find below a reply to each of the questions raised via this public 
consultation.  
 
In each reply we have taken into account the particularities of the electronic 
communications sector, which is basically characterized by sectoral over-regulation 
involving also consumer and user rights.  An example of this can be the approval 
by the Ministry of the “standard contracts” for telephone service available to the 
public, which protects these end users from any abuses by operators. 
 
 
General Legislative Approach  
 
Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation? 
 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option 2: A mixed approach combining the adoption of a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts with 
revisions of existing sectoral directives whenever necessary. 
Option 3: Status quo: no revision. 
 
In Telefónica’s opinion and taking into account the difficulties that we are 
encountering at the national level (shared jurisdictions with the Regional 
Governments in relation to the sanctioning powers involving consumer issues) it 
would be advisable for the revision of consumer legislation to adopt a mixed focus.  
This would involve a situation where the adoption of a global tool, in which major 
and common horizontal issues are dealt with for all consumer contracts, is 
combined with the revision, if need be, of the sectoral directives in force.  By doing 
so, we would be able to establish a considerable degree of harmonization of 
consumer standards at the EU level.  
 
 
Scope of a Horizontal Instrument 
 
Question A2: What should be the scope of a possible horizontal instrument? 
 
Option 1: It would apply to all consumer contracts whether they concern domestic 
or cross-border transactions. 
 
Option 2: It would apply to cross-border contracts only. 
 
Option 3: It would apply to distance contracts only whether they are concluded 
cross-border or domestically. 
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The scope of a possible horizontal instrument would apply to consumer contracts 
whether they concern domestic or cross-border transaction with the goal to 
increase confidence in any kind of transactions. 
 
 
Degree of Harmonisation 
 
Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 
 
Option 1: The revised legislation would be based on full harmonisation 
complemented on issues not fully harmonised with a mutual recognition clause. 
 
Option 2: The revised legislation would be based on minimum harmonisation 
combined with a mutual recognition clause or with the country of origin principle. 
 
In our opinion, in order to guarantee uniformity when enforcing consumer 
protection law at the European level, the degree of harmonization should be focus 
on key concepts of domestic and cross-border transactions in a horizontal 
instrument.  It should be combined with a mutual recognition clause or with the 
principle of country of origin since a regulation by the European Commission that is 
too detailed could go against the national circumstances of each Member State 
and the action of private initiative. 
 
 
Horizontal Issues 
 
Question B1: How should the notions of consumer and professional be  
defined? 
 
Option 1: An alignment would be made of the existing definitions in the acquis, 
without changing their scope. Consumers would be defined as natural persons 
acting for purposes which are outside their trade, business or professions. 
Professionals would be defined as persons (legal or natural) acting for purposes 
relating to their trade, business and profession. 
 
Option 2: The notions of consumer and professional would be widened to include 
natural persons acting for purposes falling primarily outside (consumer) or primarily 
within (professional) their trade, business and profession. 
 
 
The concept of consumer and user should refer only to the physical person who is 
acting for purposes outside his business, company or profession, whereas the 
professional is either the physical or legal person who is acting for purposes 
related to his business, company or profession. 
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Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
 
Option 1: Status quo: consumer protection would not apply to consumer-to 
consumer contracts where one party makes use of a professional intermediary for 
the conclusion of the contract. 
 
Option 2: The notion of consumer contracts would include situations where one 
party acts through a professional intermediary. 
 
The principle of applying consumer and user protection laws is based on the 
defenselessness and lack of balance between two contractual relationships, the 
consumer and the entrepreneur. If the consumer is supported by a professional or 
specialist in specific areas, this defenselessness on the part of the consumer would 
no longer exist.  So the scope of consumer protection should not be applied to 
contracts between individuals whenever one of the parties is acting through a 
professional intermediary. 
 
 
Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing? 
 
Option 1: The horizontal instrument would provide that under EU consumer 
contract law professionals are expected to act in good faith. 
Option 2: The status quo would be maintained: There would be no general clause. 
Option 3: A general clause would be added which would apply both to 
professionals and consumers. 
 
 
In our opinion, the principle of good faith and legitimate trust between the 
contracting parties must be one of the basic principles on which the contractual 
relationship should be based or assumed.  It should be one of the principles that 
the legislation or horizontal instrument should recognize. 
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Question D1: To what extent should the discipline of unfair contract terms 
also cover individually negotiated terms? 
 
Option 1: The scope of application of the Directive on Unfair Terms would be 
expanded to individually negotiated terms. 
 
Option 2: Only the list of terms annexed to the Directive would be made applicable 
to individually negotiated terms. 
 
Option 3: Status quo – Community rules would continue to apply exclusively to 
non-negotiated or pre-formulated terms. 
  
If the possibility of individually negotiating terms and conditions exists, this means 
that no imbalance exists between both contractual relationships, since both parties 
are at the same level at the time of reaching an agreement. Taking into account 
that there is a capacity for negotiation that the standard consumer does not have, 
and, therefore, the controversial clauses can be discussed and negotiated on equal 
terms, the directive on unfair contractual practices should not be applied. 
 
 
Question D2: What should be the status of any list of unfair contract terms to 
be included in a horizontal instrument? 
 
Option 1: Status quo: To maintain the current indicative list. 
 
Option 2: A rebuttable presumption of unfairness (grey list) would be established 
for some contractual terms. This option would combine guidance with flexibility as 
to the assessment of fairness. 
 
Option 3: A list of terms – presumably much shorter than the existing list – which 
are considered to be unfair in all circumstances (black list) would be established. 
 
Option 4: A combination of options 2 and 3: some terms would be banned 
completely, while a rebuttable presumption of unfairness would apply to the others. 
 
In order to provide legal security to the market, to consumers and to the sectors 
involved, a list of abusive clauses should be drawn up, one that is much shorter 
than the current one, and which would have those characteristics that will be 
considered as banned under any circumstance.  
 
This would provide greater security to consumers since they would be familiar with 
the list of banned practices beforehand as well as to the entrepreneur, since he 
would also have prior knowledge of them and would not include them in the 
contracts. 
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Question D3: Should the scope of the unfairness test of the directive on 
unfair terms be extended? 
 
Option 1: The unfairness test would be extended to cover the definition of the main 
subject matter of the contract and the adequacy of the price 
 
Option 2: Status quo - the test of unfairness would be kept in its present form.  
 
In our opinion, the status quo should be maintained.  Currently, the burden of proof 
falls on the professional or company that asserts that a specific clause has been 
individually negotiated. 
 
 
Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis? 
 
Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months. 
 
Option 2: There would be different remedies for breaching different groups of 
information obligations: some breaches at the pre-contractual and contractual level 
would give rise to remedies (e.g. incorrect information on the price of a product 
could entitle the consumer to avoid the contract), whilst other failures to inform 
would be treated differently (e.g. through an extension of the cooling-off period or 
with no contractual sanction at all). 
 
Option 3: Status quo: The contractual effects of failure to provide information would 
continue to be regulated differently for different types of contract. 
 
In our opinion, it is not the same thing not to provide information or not to comply 
with the obligation to provide information about the price in a contract, or regarding 
an essential aspect of the contract, which could give rise to contracting without 
having knowledge of certain important conditions at the time of contracting as well 
as others that are not relevant at the time of contracting. Therefore, we would 
agree with Option 2, where there would be different solutions in the case of non-
compliance, taking its importance into account. 
 
Numerous references to the so called “essential conditions of the contract” exist 
throughout general consumer protection laws, in principle, those legal and 
economic conditions, such as information about the full price, taxes, right to 
withdraw, etc.  
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Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis? 
 
Option 1: There would be one cooling-off period for all cases when the consumer 
directives grant consumers a right to withdraw from the contract, e.g. 7 calendar 
days. 
 
Option 2: Two categories of directives would be identified and to each of them a 
specific cooling-off period would be attached (e.g. 10 calendar days for door-to 
door and distance contracts as opposed to 14 calendar days for timeshare). 
 
Option 3: Status quo: cooling-off periods would not be harmonised in the consumer 
acquis; they would be regulated in the sectoral legislation. 
 
 
In order to achieve a consistent legal framework in Europe the length of the 
cooling-off periods should be harmonised across the consumer acquis and the 
period should be seven days. 
 
 
 
Question F2: How should the right of withdrawal be exercised? 
Option 1: Status quo: Member States would be free to determine the form of the 
notice of withdrawal. 
 
Option 2: One uniform procedure for the notice of withdrawal across the consumer 
acquis would be established.  
 
Option 3: All formal requirements for the notification of withdrawal would be 
excluded. A consumer would then be able to withdraw from the contract by any 
means (including by returning the goods). 
 
The best option is through a single notification procedure for the sake of legal 
security in all Member States.  This helps to achieve a more harmonized and 
homogeneous market throughout the European Union where all users are guided 
by the same procedures and in which an internal market in the area of consumer 
protection law is achieved.  If the consumer is granted the freedom to select the 
way in which he exercises his right to withdraw, this would put the entrepreneur in 
a position of legal uncertainty.  
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Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 
Option 1: The current regulatory options would be removed - consumers would 
then not face any costs whatsoever when exercising their right of cancellation. 
 
Option 2: The existing options would be generalised: consumers would then face 
the same costs when exercising the right to withdrawal irrespective of the type of 
contract. 
 
Option 3: Status quo: The current regulatory options would be maintained. 

 
We consider that by appealing the principle of proportionality and rationality, 
consumers should bear the costs depending on the type of contract that is being 
exercised. In other words, by giving consent for the consumer to acquire a good or 
to be provided a service, this is assuming the possibility of having to exercise one’s 
right of withdrawal. Companies and entrepreneurs would see their economy 
considerably undermined if they had to leave all consumers unprejudiced every 
time they acquired a product or they were provided a service that they could return. 
We would arrive at an extreme situation in which companies would meticulously 
scrutinize to whom they are providing the service or delivering a good (i.e. an 
automobile). 

 
 

Question G1: Should the horizontal instrument provide for general 
contractual remedies available to consumers? 
 
Option 1: Status quo: the existing law provides for remedies limited to the 
particular types of contracts (i.e. sales). The general contractual remedies would 
be  regulated by national law. 
 
Option 2: A set of general contractual remedies available to consumers in the case 
of a breach of any consumer contract would be provided. These remedies would 
include: the right of a consumer to terminate the contract, to ask for a reduction of 
the price and to withhold performance. 
 
In Spain, national legislation in force already considers the possibilities that the 
consumer has available for contracts of a general nature. Harmonizing these 
aspects seems unnecessary and could lead to a situation involving over-regulation 
and legal uncertainty. 
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Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract? 
 
Option 1: Status quo: the issue of contractual damages would be governed by 
national laws, except when provided for in the Community acquis (e.g. package 
travel). 
 
Option 2: A general right to damages for consumers would be foreseen - they 
would be able to claim damages for all breaches, irrespective of the type of breach 
and the nature of the contract. It would remain up to the Member States to decide 
what types of damages could be compensated. 
 
Option 3: A general right to damages for consumers would be foreseen and it 
would be provided that these damages should at least cover purely economic 
(material) damages that the consumer has suffered as a result of the breach. 
Member States would then be free to regulate non-economic loss (e.g. moral 
damages). 
 
Option 4: A general right to damages for consumers would be introduced and it 
would be provided that these damages should cover both the purely economic 
(material) damage and moral losses. 
 
Determining civil liability in the event of damages or losses to the consumer is also 
an area involving common law and does not involve special consumer and user 
protection law. This is an area that requires the cause–effect relationship to be 
determined in order to rightly determine who is liable for the damage and, therefore 
who should be responsible. This assessment can only be carried out by a judge or 
a referee who sufficiently can prove this cause–effect relationship. Determining 
beforehand the acknowledgement of a general right to compensate damages 
would seriously affect this principle of assessment of such a relationship which, in 
any case, requires the subjective evaluation of a judge and cannot be 
predetermined through legislation.   
 
Therefore, we consider that the best option in this case would be for this subject to 
remain in the hands of the national judges since it is they who have the most exact 
and detailed knowledge of what the user should be compensated. Otherwise, we 
could face situations that are contrary to the principle of justice, by automatically 
compensating a consumer due the mere fact he is a consumer and without any 
guilt or negligence having existed on the part of the professional or entrepreneur. 
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Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are 
provided to consumers? 
 
Option 1: Status quo: i.e. the scope of application would be limited to sales of 
consumer goods, with the only exception of goods which are still to be produced. 
 
Option 2: The scope would be extended to additional types of contracts under 
which goods are supplied to consumers (e.g. car rental). 
 
 
Option 3: The scope would be extended to additional types of contracts under 
which digital content services are provided to consumers (e.g. on-line music) 
 
Option 4: Combination of Option 2 and 3 
 
Telefónica considers that the scope of applications would be limited to sales of 
consumer goods, with the only exception of goods which are still to be produced. 
 
It must be highlighted that digital content services differ from the world of physical, 
tangible goods. It would be quite unrealistic that right to withdrawal, cooling-off 
periods and other guarantees were applied to services as they are applied to 
tangible goods.  
 
The European Commission should avoid the fragmentation of the internal market 
as well as the superposition of regulations and obligations, which implies 
considerable regulatory uncertainty and hampers the deployment of new services. 
 
 
Question H2: Should the rules on consumer sales apply to second-hand 
goods sold at public auctions? 
 
Option 1: Yes. 
 
Option 2: No, they would be excluded from the scope of Community rules. 
 
No comment. 
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Question I1: How should delivery be defined? 
 
Option 1: Delivery would mean that the consumer materially receives the goods 
(i.e. the goods are handed over to the consumer). 
 
Option 2: Delivery would mean that goods are placed at the consumer’s disposal at 
the time and place specified in the contract. 
 
Option 3: Delivery would mean, by default, that the consumer takes physical 
possession of the goods, but the parties can agree otherwise. 
 
Option 4: Status quo: the term delivery would not be defined. 
 
 
The guarantee of consumer rights has turned into a competitive lever as well as a 
lever for differentiation, so no more regulation is need it. 
 
 
Question I2: How should the passing of the risk in consumer sales be 
regulated? 
 
Option 1: The passing of the risk would be regulated at Community level and be 
linked to the moment of delivery. 
 
Option 2: Status quo: the passing of risk would be regulated by the Member States, 
with the consequence of divergent solutions. 
 
The passing of risk would be regulated by the Member States according to their 
national laws. 
 
 
Question J1: Should the horizontal instrument extend the time limits 
applying to lack of conformity for the period during which remedies were 
performed? 
 
Option 1: Status quo: no changes would be made. 
 
Option 2: Yes. The horizontal instrument would provide that the duration of the 
legal guarantee is extended for a period during which the consumer was not able 
to use the goods due to remedies being performed. 
 
Consumer care in many sectors, and a clear example of this is the electronic 
communications sector, is considered as a commercial tool and a tool for 
competitive differentiation. Horizontal legislation should not extend the periods 
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applicable to the lack of conformity, since it will be the sector that will determine the 
periods through more dynamic mechanisms. 
 
 
Question J2: Should the guarantee be automatically extended in case of 
repair of the goods to cover recurring defects?  
Option 1: Status quo: The guarantee would not be extended. 
Option 2: The duration of the legal guarantee would be extended for a period to be 
specified after the repair to cover the future re-emergence of the same defect. 
 
We feel that the guarantee should not be extended. In any case, whenever the 
defects are recurrent, and for the sake of avoiding over-regulation, general 
consumer protection rules do already refer to “hidden defects” (and the period of 
legal action in these case is greater than the guarantee period). 
 
 
Question J3: Should specific rules exist for second hand-goods? 
 
Option 1: A horizontal instrument would not include any derogation for second 
hand goods: the seller and consumer would not be able to agree on a shorter 
period of  liability for defects in second hand goods. 
 
Option 2: A horizontal instrument would contain specific rules for second hand 
goods: the seller and the consumer may agree on a shorter period of liability for 
defects in second hand goods (but not less than one year). 
 
No comment. 
 
 
Question J4: Who should bear the burden to prove that the defects existed 
already at the time of delivery? 
Option 1: Status quo: During the first six months it would be up to the professional 
to prove that the defect did not exist at the time of delivery. 
Option 2: It would be up to the professional to prove that the defect did not exist at 
the time of delivery for the entire duration of the legal guarantee, as long as this 
would be compatible with the nature of the goods and the defects. 
 
Changing the burden of proof during the minimum period of the guarantee would 
mean that the professional would be turned into the “presumed” guilty party. This 
would violate the fundamental principle of  the presumption of innocence.  
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Question K1: Should the consumer be free to choose any of the available 
remedies? 
Option 1: Status quo: consumers would be obliged to request repair/replacement 
first, and ask for a price reduction or termination of contract only if the other 
remedies are  unavailable. 
Option 2: Consumers would be able to choose any of the available remedies from 
the start. However, termination of the contract would only be possible under 
specific conditions. 
Option 3: Consumers would be obliged to request repair, replacement or reduction 
of price first, and would be able to ask for termination of contract only if these 
remedies are unavailable. 
 
The establishing of some obligatory remedies prior to terminating the contract 
generates a benefit to the user, the professional and the market as a whole, by 
allowing the existing contractual relationships to be maintained without prejudice to 
any of the participants.  
 
As general contract law seeks, we must try to maintain the consent given by the 
parties when it was contracted.  Termination of the contract should be solely left for 
those assumptions in which non-compliance by the professional generates an 
impossibility to continue providing the service or delivery of the good or if an 
extreme prejudice has been generated to the user that can be increased by 
continuing to have the contract in force.  Allowing the user to terminate under the 
assumptions of non-compliance, for example, of the formal requirements, 
prejudices the market, the professional and does not generate any special benefits 
to the end user. 
 
 
Question K2: Should consumers have to notify the seller of the lack of 
conformity? 
Option 1: A duty to notify the seller of any defect would be introduced. 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. when 
the seller acted contrary to the requirement of good faith or was grossly negligent). 
Option 3: The duty to notify within a certain period would be eliminated. 
 
In any case, it would be completely unacceptable, for the sake of the principle of 
legal security, not to impose an obligation on the consumer / user to inform the 
seller of the existence of any defect in the product purchased in order to take 
advantage of the rights that he is entitled to. Otherwise, the seller would be facing 
a “diabolical” proof by having to prove whether or not a defect existed at the time of 
the sale, especially if a time limit is not imposed. In this respect, we must recall that 
we are dealing with buying and selling contracts under civil / commercial law and 
that the existence of this obligation is already regulated by national law regarding 
hidden defects.  
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Furthermore, it is necessary to indicate that this obligation does not result in any 
prejudice to the user and additional mechanisms could be established that facilitate 
the exercise of this obligation, so that this notification could be even more 
simplified. 
 
 
Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity? 
Option 1: Status quo: no rules on direct liability of producers would be introduced at 
EU level. 
Option 2: A direct liability for producers would be introduced under the conditions 
described above. 
 
The imposition of rigid mechanisms by the regulators instead of more flexible 
mechanisms by the industry may prove to be detrimental to the users and to the 
efficiency of the sector. 
 
 
Question M1: Should a horizontal instrument provide for a default content of a 
commercial guarantee? 
Option 1: Status quo: the horizontal instrument would contain no default rules.  
Option 2: Default rules for commercial guarantees would be introduced. 
 
The status quo should be maintained. No more regulation is necessary. 

 
 
Question M2: Should a horizontal instrument regulate the transferability of 
the commercial guarantee? 
Option 1: Status quo: the possibility to transfer a commercial guarantee would not 
be regulated by Community rules. 
Option 2: A mandatory rule that the guarantee is automatically transferred to the 
subsequent buyers would be introduced. 
Option 3: The horizontal instrument would provide for the transferability as a 
default rule, i.e. a guarantor would be able to exclude or limit the possibility to 
transfer a commercial guarantee. 
 
From the moment the second-hand goods are included in the rules governing 
guarantees of consumer goods, once the good is resold the transfer of guarantees 
is not appropriate. It will be the purchaser who acquired the good and who 
transfers the good again who must guarantee the good, for the period agreed upon 
with the new purchaser.  
 
Therefore, the existence of a transfer of guarantees is not appropriate, given the 
legal insecurity that it creates to the professional which a third party, different from 
the one with whom he entered into a contract, can file a claim for repairs for 
damages caused. 
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Question M3: Should the horizontal instrument regulate commercial 
guarantees limited to a specific part? 
Option 1: Status quo: the possibility to provide commercial guarantee limited to 
specific part would not be regulated by the horizontal instrument. 
Option 2: The horizontal instrument would only provide for the information 
obligation. 
Option 3: The horizontal instrument would include an information obligation and 
would provide that, by default, a guarantee covers the entire contract goods.  
 
In this respect, it is again necessary that the Commission nuances the right that it 
wishes to generate to consumers and users.  And the guarantee for a complex 
good (i.e. automobile) cannot be dealt with in the same way as the guarantee for a 
simpler good (i.e. a modem). There will be goods whose complexity requires that 
specific guarantees be generated for some of its parts, and the difference in time 
frame from one to another must be sufficiently justified due to an objective reason, 
while others must be guaranteed as a unit. 
 
In case a horizontal instrument would harmonize this matter, the creation of 
different guarantees for different parts of a product or service should be limited to 
extreme and specific cases, for the sake of legal security. 
 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be 
explored further or addressed at EU level in the context of consumer 
protection? 


