
 
 
 

 
 
 

Response to the EU Green Paper on the Consumer Acquis 
March 2007 

 
TUI UK is part of the TUI AG international travel group and is the UK holding company of 
the group of companies that includes the UK tour operator and retailer, TUI UK Limited 
and the UK airline, Thomsonfly. TUI UK is also a member of the Federation of Tour 
Operators (“FTO”) and has taken part in discussions with the FTO in relation to the 
International Federation of Tour Operators (IFTO) response to this consultation. 
 
TUI UK owns both Thomson Holidays and Thomsonfly, the UK’s 3rd largest carrier in terms of 
fleet size.  Thomson Holidays is the UK’s largest inclusive tour operator, taking over 4 million 
customers on holiday each year.  Thomsonfly carries all 4 million Thomson Holidays return 
passengers and a further 2 million seat only return passengers annually. 
 
TUI UK would like to reiterate concerns that the PTD is over 16 years old and is no 
longer fit for the purpose it was intended to address.  It is now an anachronistic piece of 
EU legislation that is causing significant competition issues within the EU tourism 
industry; issues that cannot be addressed by the current review of the consumer acquis 
alone.  If left untouched, the PTD will jeopardise the well-being of thousands of EU 
citizens when travelling within and outside the EU.   
 
TUI UK is glad to see that issues has been accepted and recognised by the Commission 
and that Paragraph 2.1 of the Green Paper mentions the specific problems of the 
Package Travel Directive (90/314/EEC) and that these will be consulted on separately.   
 
In this response TUI UK will answer the questions that directly impact upon our 
business.  If the question is not answered below then we do not have a view on it. 
 
Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation? 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option 2: A mixed approach combining the adoption of a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts with 
revisions of existing sectoral directives whenever necessary. 
Option 3: Status quo: no revision. 
 
As TUI UK is currently of the opinion that the EU is intending on taking action on the 
issue of modernising consumer protection our belief is that Option 2 that combines a 



mixed approach with an overriding horizontal directive with sector specific directives 
where necessary would be our preferred option. 
 
 
 
 
 
Question A2: What should be the scope of a possible horizontal instrument? 
Option 1: It would apply to all consumer contracts whether they concern domestic or 
cross-border transactions. 
Option 2: It would apply to cross-border contracts only. 
Option 3: It would apply to distance contracts only whether they are concluded cross-
border or domestically. 
 
Option 1 is the simplest approach and TUI UK’s preferred option.  All other options will 
create a large number of inconsistencies as well as creating consumer confusion.  The 
increase in popularity of the internet has lead to a number of companies that sell across 
members states.  It cannot be in the consumers or businesses interests to have a 
system where certain transactions would be covered by the revised acquis and others 
would not. It adds complexity and potential for confusion.  A different legal regime would 
apply to flights sold to a UK consumer by Thomsonfly than they would to a flight sold to a 
UK citizen by Air Berlin. 
 
Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 
Option 1: The revised legislation would be based on full harmonisation complemented 
on issues not fully harmonised with a mutual recognition clause. 
Option 2: The revised legislation would be based on minimum harmonisation combined 
with a mutual recognition clause or with the country of origin principle. 
 
TUI UK supports option 1.   
 
Question B1: How should the notions of consumer and professional be defined? 
Option 1: An alignment would be made of the existing definitions in the acquis, without 
changing their scope. Consumers would be defined as natural persons acting for 
purposes which are outside their trade, business or professions. 
Professionals would be defined as persons (legal or natural) acting for purposes relating 
to their trade, business and profession. 
Option 2: The notions of consumer and professional would be widened to include natural 
persons acting for purposes falling primarily outside (consumer) or primarily within 
(professional) their trade, business and profession. 
 
TUI UK prefers option 1 but is concerned that for the travel industry this does not 
address the issue of when a travel agent sells a combination of services which then form 
a package holiday.  We believe that unless the Commission addresses this issue it 
would be leaving itself open to the same problems that we already experience in relation 
to retailers becoming responsible for obligations to deliver package products. 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
Option 1: Status quo: consumer protection would not apply to consumer-to consumer 
contracts where one party makes use of a professional intermediary for the conclusion of 
the contract. 
Option 2: The notion of consumer contracts would include situations where one party 
acts through a professional intermediary. 
 
TUI UK would support retaining the status quo (option1) as this is not a huge issue for 
us. 
 
Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing? 
Option 1: The horizontal instrument would provide that under EU consumer contract law 
professionals are expected to act in good faith. 
Option 2: The status quo would be maintained: There would be no general clause. 
Option 3: A general clause would be added which would apply both to professionals and 
consumers. 
 
Option 1 would be our preferred option. Consumers and professionals should both be 
subject to the same obligations.  Any general clause that is added will bring uncertainty 
and is open to misinterpretation by member states and the courts.   
 
Question D1: To what extent should the discipline of unfair contract terms also 
cover individually negotiated terms? 
Option 1: The scope of application of the Directive on Unfair Terms would be expanded 
to individually negotiated terms. 
Option 2: Only the list of terms annexed to the Directive would be made applicable to 
individually negotiated terms. 
Option 3: Status quo – Community rules would continue to apply exclusively to non-
negotiated or pre-formulated terms. 
 
Option 3 – retaining the status quo.  
 
Question D2: What should be the status of any list of unfair contract terms to be 
included in a horizontal instrument? 
Option 1: Status quo: To maintain the current indicative list. 



Option 2: A rebuttable presumption of unfairness (grey list) would be established for 
some contractual terms. This option would combine guidance with flexibility as to the 
assessment of fairness. 
Option 3: A list of terms – presumably much shorter than the existing list – which are 
considered to be unfair in all circumstances (black list) would be established. 
Option 4: A combination of options 2 and 3: some terms would be banned completely, 
while a rebuttable presumption of unfairness would apply to the others. 
 
TUI UK supports the status quo.  Any black or grey list would be the subject of a major 
consultation exercise and could potentially unnecessarily extend consumer rights in this 
area. 
 
 
 
 
 
 
 
 
 
Question D3: Should the scope of the unfairness test of the directive on unfair 
terms be extended? 
Option 1: The unfairness test would be extended to cover the definition of the main 
subject matter of the contract and the adequacy of the price 
Option 2: Status quo - the test of unfairness would be kept in its present form. 
 
 
TUI UK strongly supports option 2.  Allowing customers to challenge the basic price of a 
contract would be inviting litigation at all levels.  TUI UK strongly opposes any attempt to 
extend the unfairness test. 
 
 
Question E: What contractual effects should be given to the failure to comply with 
information requirements in the consumer acquis? 
Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months. 
Option 2: There would be different remedies for breaching different groups of information 
obligations: some breaches at the pre-contractual and contractual level would give rise 
to remedies (e.g. incorrect information on the price of a product could entitle the 
consumer to avoid the contract), whilst other failures to inform would be treated 
differently (e.g. through an extension of the cooling-off period or with no contractual 
sanction at all). 
Option 3: Status quo: The contractual effects of failure to provide information would 
continue to be regulated differently for different types of contract. 
 
 
TUI UK believes this is a difficult question as it will vary depending on the particular 
failure that has occurred.  We would strongly contest the idea of extending the cooling 
off period for a holiday and would therefore be more mindful to support option 2 in the 
interests of gaining a horizontally aligned directive. 
 



 
Question F1: Should the length of the cooling-off periods be harmonised across 
the consumer acquis? 
Option 1: There would be one cooling-off period for all cases when the consumer 
directives grant consumers a right to withdraw from the contract, e.g. 14 calendar days. 
Option 2: Two categories of directives would be identified and to each of them a specific 
cooling-off period would be attached (e.g. 10 calendar days for door-to-door and 
distance contracts as opposed to 14 calendar days for timeshare). 
Option 3: Status quo: cooling-off periods would not be harmonised in the consumer 
acquis; they would be regulated in the sectoral legislation. 
 
Option 3 is our preferred choice.  We do however recognise that this could potentially 
create the need for separate vertical directives even though we would prefer a 
horizontality aligned directive. 
 
 
 
 
 
 
 
 
 
 
 
Question F2: How should the right of withdrawal be exercised? 
Option 1: Status quo: Member States would be free to determine the form of the notice 
of withdrawal. 
Option 2: One uniform procedure for the notice of withdrawal across the consumer 
acquis would be established. 
Option 3: All formal requirements for the notification of withdrawal would be excluded. A 
consumer would then be able to withdraw from the contract by any means (including by 
returning the goods). 
 
 
TUI UK would support option 2.  A consistent approach for notice of withdrawal across 
the acquis would be simpler for both consumer and business.  It needs to be taking into 
account for travel, accommodation and leisure services that when the contract is 
concluded it is for a specific date and time that should be preserved and extended to any 
new legislation. 
 
 
Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 
Option 1: The current regulatory options would be removed - consumers would then not 
face any costs whatsoever when exercising their right of cancellation. 
Option 2: The existing options would be generalised: consumers would then face the 
same costs when exercising the right to withdrawal irrespective of the type of contract. 
Option 3: Status quo: The current regulatory options would be maintained. 
 
 



TUI UK supports option 2 but is concerned about any changes that will put cancellation 
charges at risk.  When a holiday is cancelled at short notice and we cannot resell that 
holiday we believe we should be able to continue charging a cancellation cost.  We 
would strongly object to any changes in the acquis that would remove this right. 
 
 
Question G1: Should the horizontal instrument provide for general contractual 
remedies available to consumers? 
Option 1: Status quo: the existing law provides for remedies limited to the particular 
types of contracts (i.e. sales). The general contractual remedies would be regulated by 
national law. 
Option 2: A set of general contractual remedies available to consumers in the case of a 
breach of any consumer contract would be provided. These remedies would include: the 
right of a consumer to terminate the contract, to ask for a reduction of the price and to 
withhold performance. 
 
 
Option 1 is our preferred option. 
 
 
 
 
 
 
 
 
 
 
 
 
 
Question G2: Should the horizontal instrument grant consumers a general right to 
damages for breach of contract? 
Option 1: Status quo: the issue of contractual damages would be governed by national 
laws, except when provided for in the Community acquis (e.g. package travel). 
Option 2: A general right to damages for consumers would be foreseen – they would be 
able to claim damages for all breaches, irrespective of the type of breach and the nature 
of the contract. It would remain up to the Member States to decide what types of 
damages could be compensated. 
Option 3: A general right to damages for consumers would be foreseen and it 
would be provided that these damages should at least cover purely economic (material) 
damages that the consumer has suffered as a result of the breach. 
Member States would then be free to regulate non-economic loss (e.g. moral damages). 
Option 4: A general right to damages for consumers would be introduced and it would be 
provided that these damages should cover both the purely economic (material) damage 
and moral losses. 
 
TUI UK would prefer to see the status quo retain through option 1.  Any general clause 
that is added will bring uncertainty and is open to misinterpretation by member states 
and the courts.  We would also be concerned about how wide the definition of moral 



damages could be interpreted to and believe this would need to be consulted on as a 
separate question. 
 
Question H1: Should the rules on consumer sales cover additional types of 
contracts under which goods are supplied or digital content services are provided 
to consumers? 
Option 1: Status quo: i.e. the scope of application would be limited to sales of consumer 
goods, with the only exception of goods which are still to be produced. 
Option 2: The scope would be extended to additional types of contracts under which 
goods are supplied to consumers (e.g. car rental). 
Option 3: The scope would be extended to additional types of contracts under which 
digital content services are provided to consumers (e.g. on-line music) 
Option 4: Combination of Option 2 and 3 
 
The sale of car hire should be considered as many consumers now buy this service 
online when travelling abroad.  TUI UK would support option 2 but could consider an 
extension to support option 4 if more detail on the exact extension of the scope was 
provided. 
 
Question I1: How should delivery be defined? 
Option 1: Delivery would mean that the consumer materially receives the goods (i.e. the 
goods are handed over to the consumer). 
Option 2: Delivery would mean that goods are placed at the consumer’s disposal at the 
time and place specified in the contract. 
Option 3: Delivery would mean, by default, that the consumer takes physical possession 
of the goods, but the parties can agree otherwise. 
Option 4: Status quo: the term delivery would not be defined. 
 
TUI UK does not have a view on the delivery of goods. This does raise questions about 
the point of delivery of services, but these appear to be excluded from this debate.  This 
issue should be readdressed. 
 
 
 
 
 
 
 
Question K1: Should the consumer be free to choose any of the available 
remedies? 
Option 1: Status quo: consumers would be obliged to request repair/replacement 
first, and ask for a price reduction or termination of contract only if the other remedies 
are unavailable. 
Option 2: Consumers would be able to choose any of the available remedies from the 
start. However, termination of the contract would only be possible under specific 
conditions. 
Option 3: Consumers would be obliged to request repair, replacement or reduction 
of price first, and would be able to ask for termination of contract only if these remedies 
are unavailable. 
 



TUI UK again raised the issue that this question is directed at the sale of goods and not 
services.  This is not directly addressed but should the matter be raised TUI UK would 
tend to support option 1.  
 
Question K2: Should consumers have to notify the seller of the lack of 
conformity? 
Option 1: A duty to notify the seller of any defect would be introduced. 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. when the 
seller acted contrary to the requirement of good faith or was grossly negligent). 
Option 3: The duty to notify within a certain period would be eliminated. 
 
TUI UK would support option 1. 
 
Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity? 
Option 1: Status quo: no rules on direct liability of producers would be introduced at EU 
level. 
Option 2: A direct liability for producers would be introduced under the conditions 
described above. 
  
Again, assuming that this provision applies to the sale of services, direct liability for 
producers would clarify responsibilities where a consumer contracts directly with a hotel 
or other supplier. This is currently unaddressed in the Package Travel Regulations and 
leads to much consumer confusion when booking hotels online.  If applied to services 
TUI UK would be firmly in support of Option 2 as it would help clarify a very confusing 
area of protection for consumers. 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored 
further or addressed at EU level in the context of consumer protection? 
The issue of provision of services has not been addressed and is something that needs 
to be considered.  
A horizontal instrument that makes the producer liable for its service or goods would be 
a welcome answer to a problem that has caused much confusion in the travel industry 
since the expansion of the online market.  The PTD currently makes tour operators liable 
for the activities of all suppliers of products that comprise a ‘package’ sold to the 
consumer. Tour operators are liable under the law of their home markets under 
standards applied in their home state. This can lead to situations, where for example, 
German, UK and Swedish citizens staying in a Greek hotel, which will have applied 
Greek standards which could be lower than the standards required by the Member 
States of the tour operators using the hotel, but all consumers can claim compensation 
under their home state’s national laws in the event of a safety related incident. Tour 
operators must then try to reclaim the  
 
 
 
 
 
 
cost of these compensation payments from suppliers and often these associated 
administration costs will exceed the level of the original compensation fine, leaving tour 
operators absorbing more costs than an Internet packager supplying individual travel 



products. This results in the package tour operator having to safety check each hotel 
whereas an online packager that offers only hotel accommodation has no such 
responsibility. The costs incurred by traditional operators for checking all overseas hotels 
to ensure they comply with the requisite home state laws can amount to millions of 
Euros and the current PTD doesn’t recognise self packaged consumers as requiring this 
level of protection. Clearly, for consumers who self packaged and purchased the 
accommodation direct from the hotel via a website, the consumer cannot claim any 
compensation from the online packager if their home state would have recognised a 
claim, but there is no such claim when the (lower) national Greek standards are applied 
instead.  Even if it was found that the hotel had not met Greek national standards, e.g. 
the balcony height was too low and a child was injured as they fell over the balcony, the 
consumer must claim direct from the hotelier in Greece, which is generally too great a 
barrier to overcome.  This entire area of confusion could be resolved and millions of EU 
citizens protected whilst on holiday if the EU either reviews the PTD or introduces a 
direct liability horizontal instrument for producers. 
 
 
 


