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Dear European Commission,

Thank you for the opportunity to submit our comments upon this
Green Paper.

The Trading Standards Institute (TSI) is the professional body
representing the views of Trading Standards professionals. With
members in both the public and private sector, our aims are to
promote excellence and enhance the professionalism of our members
in support of informing consumers, encouraging honest business and
tackling dishonest and unfair trading practices.

The Consumer Acquis together with UCPD provide a legislative base to
support the Confident Consumer agenda that TSI actively supports.
This agenda widens the scope of activity from its traditional market
surveillance role into the arena of social change where the application
of the Consumer Protection Policy Strategy 2007-2013 to service
provision enables not only the elimination of legislative breaches but
also encourages a positive drive towards better purchasing of which
informed consumers should be capable.

Whilst sympathetic to the aims of simplifying the law this should not
be at the expense of clarity and certainty, particularly in the definitions
on which its success depends.  The UK has had the benefit of a well-
developed Sale of Goods law for many years.  This law is informed by
experience and this experience has demonstrated that there is no one
universal remedy for every situation especially in today’s vastly
complicated consumer market.  Whilst remedies or repair or
replacement might be appropriate for short life basic products such as
disposable lighters, it might sometimes be inappropriate in the case of
motor vehicles where the resale value is a factor in consumer thinking,
or in the case of consumer electronics where confidence in the supplier
is as important as confidence in the product itself.



3

The UK currently enjoys wider remedies than available through the
Directive on Consumer Guarantees.  However that Directive was
intended to provide a basic level of protection that, it is agreed, in the
majority of consumer purchase is appropriate.  TSI would urge the
Commission in the spirit of subsidiarity to maintain member states
individual legislative provision wherever possible and is therefore
against an option of full harmonisation the law in this area.

TSI does support the adoption wherever possible of standard
definitions such as consumer, professional etc through a horizontal
instrument.  TSI does recognise that such a move can give rise to
difficulties.  Just one example causing concern is the more precise
definition of consumer.  Many people (including our members) use
motor vehicles for travelling between places where they perform their
work duties.  They do not regard the purchase of such a vehicle as a
non-consumer purchase.

Defining a consumer as per Option 1, as a natural person acting for
purposes, which are outside their trade, business or profession is less
open to legal argument than Option 2 (primarily outside).  Yet as there
may be instances where a purchase treated as a consumer purchase by
the buyer may later be shown to be otherwise.  TSI is aware of the
presumption in the original Directive (known as the reversed burden of
proof) that within the first six months of purchase, defects were
present at the time of purchase.  This has been an extremely useful
provision.  TSI suggest that in drawing tight definitions in the interest
of clarity a presumption be included in the revision that a natural
person making a purchase is deemed to be acting as a consumer unless
the contrary can be shown.

It is also believed by members that some transactions treated in UK law
as a service are in other member states treated as a sale of goods (e.g.
food in restaurants). TSI would also urge the Commission to address
any such anomalies in this review.

In compiling this response, TSI has sought the view of our Lead Officer
on Civil Law. If you require clarification on any of the following points,
please do not hesitate to contact David Sanders, Lead Officer: Civil Law
on Locivillaw@tsi.org.uk or telephone on 0870 872 9429 in the first
instance.

Yours sincerely,

Ron Gainsford
Chief Executive

The Trading Standards Institute is a company limited by Guarantee.
Registered in England and Wales.

Register Number 38769. Registered office:
1 Sylvan Court, Sylvan Way. Southfields Business Park

Basildon, Essex SS15 6TH
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Q A1: In your opinion, which is the best approach to review of the
consumer legislation?

TSI supports Option 2, the mixed approach

Q A2: What should be the scope of a possible horizontal instrument?

TSI supports Option 1 that it would apply to all consumer contracts whether
they concern domestic or cross-border transactions

Q A3: What should be the level of harmonisation of the revised
Directives/the new instrument?

TSI supports Option 2

Q B1: How should the notions of consumer and professional be
defined?

TSI supports Option 1 believing that the tighter definitions lead to less
confusion. However for reasons stated in the preamble TSI urges that there
is a presumption in favour of a consumer sale unless the contrary can be
shown.

Q B2: Should contacts between private persons be considered as

consumer contracts when one of the parties acts through an

intermediary?

TSI supports Option 1 the status quo

Q C: Should a horizontal instrument include an overarching duty for
professionals to act in accordance with the principles of good faith

and fair dealing?

TSI supports Option 2, the status quo.  It is felt that as the UCPD introduces
a general duty not to trade unfairly the addition of a duty on professionals
to act in good faith and fair dealing does not add a significant advantage.

Q D1: To what extent should the discipline of Unfair Contract Terms
also cover individually negotiated terms?

In the interests of protecting the vulnerable consumer TSI supports Option1.
There is some evidence that some consumers may not fully appreciate the
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impact of even negotiated terms.  It would thus be appropriate to extend
the discipline of unfair contract terms to negotiated terms.

Q D2: What should be the status of any list of unfair contract terms

to be included in a horizontal instrument?

TSI supports Option 4, that is, a combination of a rebuttal presumption of
unfairness for terms in a grey list and a black list containing terms that are
considered unfair in all circumstances.  It is believed that the establishment
of both lists would, in addition to being a great benefit to consumers; serve
as a useful guidance to the Courts and for business in drawing up contracts.

 Q D3: Should the scope of the unfairness test on the Directive on
unfair terms be extended?

TSI supports Option 2 to retain the test of unfairness in its present form.  TSI
is clearly aware of the argument from many of its members that particularly
in relation to price consumers are open to exploitation through excessive
charges for “emergency” call out services such as locksmiths and plumbers,
and elderly consumers targeted by rogue traders.  However in choosing the
status quo option TSI believes that specific exploitation is best dealt with by
legislation other than a broad Directive.

 Q E: What contractual effects should be given to the failure to

comply with information requirements in the consumer acquis?

TSI supports the UK Government in urging the Commission to consider
possible ways in which the existing legislation could be simplified.  Broader
principles could be established about how specific information obligations
in the consumer acquis tie in with the UCPD, and in particular whether there
is scope for more consistent rules on information requirements, followed by
detailed sector specific rules where necessary.  Any broad consumer rights
arising out of the failure to supply relevant information should be correlated
with the obligations on its business to supply the information in the first
place.  The starting point for such rights should therefore be for breaches of
the UCPD.
TSI favours a uniform application of the extension of the cooling-off periods
where there has been a failure to supply information but only in instances
where there is a proportionate remedy.  In other instances alternative
remedies should apply.  Option 2 would allow for greater flexibility, as well
as the rationalisation of the consumer acquis and its integration with UCPD.

 Q F1: Should the length of the cooling off periods be harmonised

across the consumer acquis?

TSI is persuaded that calendar days as opposed to working days will create
more certainty with the application of cooling off periods.  Whilst also of
the opinion that 14 days is too long in most instances a move to calendar
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days would justify a 10 calendar day cooling off period in most instances.
TSI therefore supports option 2 to permit a longer cooling off period where
one appears justifies such as time-share.

 Q F2: How should the right of withdrawal be exercised?

TSI recognises that in the interests of promoting clarity in the law,
particularly in relation to cross-border transactions at least some guidance
should be given.  However the guidance should not be so restrictive as to
indicate one method.  Rather a set of general rules applicable to withdrawal
rights would be preferable in that light.  In choosing Option 2 TSI is
interpreting it in that light.

 Q F3: Which costs should be imposed on consumers in the event of

withdrawal?

TSI supports Option 3 the status quo.

 Q G1: Should the horizontal instrument provide for general

contractual remedies available to consumers?

TSI supports Option 2 for a set of general contractual remedies as guidance
for consumers in knowing when a remedy exists.

 Q G2: Should the horizontal instrument grant consumers a general
right for breach of contract?

TSI prefers Option 2.   TSI believes recognising a general right to damages in
the horizontal instrument provides a degree of uniformity even when
Member States decide what type of damages could be compensated.

 Q H1: Should the rules on consumer sales cover additional types of
contracts under which goods are supplied or digital content services

are provided to consumers?

The enormous expansion in the software market through the use of MP3
players and mobile phones does indicate a need for regulation to protect
consumers.  TSI appreciates that in some instances the supply of software is
through a licensed agreement rather than a sale of goods.  Nevertheless TSI
feels that the consumer should have the protection of similar remedies to
those relating to the supply of goods.  TSI therefore supports Option 4,
which is a combination of Options 2 and 3.

 Q H2: Should the rules on consumer sales apply to second-hand

goods sold at public auctions?

TSI prefers Option 2
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 Q I1: How should delivery be defined?

TSI recognises that delivery is a vital concept in the context of sale of goods,
if only for determining the passing of risk.  However it is an aspect of the
contractual negotiations in which flexibility is important.  TSI therefore
supports Option 3 allowing the parties to agree but adopting a default
position.

 Q I2: How should the passing of the risk in consumer sales be
regulated?

TSI supports the view that the passing of risk should be regulated at
Community level and be linked to the moment of delivery.

 Q J1: Should the horizontal instrument extend the time limits

applying to lack of conformity for the period during which remedies

were performed?

TSI notes the considerable divergence in approach on this issue across
member states impeding cross-border trade.  However TSI believes that an
extension to the legal guarantee would only be justified if there were an
unreasonable delay in the repair or replacement of any item.  TSI sees such a
provision as adding complication and difficulty to what is at present a
straightforward area and would support Option 1 but for the significant
divergence in member states already alluded to.  The horizontal Directive
might therefore in this one instance use a maximum harmonisation
provision for the benefit of cross-border trade.

 Q J2: Should the guarantee be automatically extended in case of
repair of the goods to cover recurring defects?

TSI support the status quo option in Option 1

 Q J3: Should specific rules exist for the second hand-goods?

TSI again supports the status quo in Option 1

Question J4:  Who should bear the burden to prove that the defects

existed already at the time of delivery?

TSI prefers Option 1 the status quo option
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Q K1: Should the consumer be free to choose any of the available
remedies?

TSI prefers Option 1 the status quo option

Q K2: Should consumers have to notify the seller of the lack of

conformity?

TSI notes that the UK has not introduced a notification period as permitted
in Article 5(2) of the Directive on consumer guarantees This has not
contributed to any particular difficulties fore business or consumers and
therefore TSI supports none of the options here offered.

Q L: Should the horizontal instrument introduce direct liability of

producers for non-conformity?

TSI supports Option 1 the status quo option.

Q M1: Should a horizontal instrument provide for a default content of a

commercial guarantee?

TSI supports Option 1 in tat the horizontal Directive should contain no
default rules

Q M2: Should a horizontal instrument regulate the transferability of the

commercial guarantee?

TSI supports the status quo in Option 1

Q M3: Should the horizontal instrument regulate commercial

guarantees limited to a specific part?

TSI supports the status quo in Option 1

Q N: Is/are there any other issue(s) or areas(s) that requires to be

explored further or addressed at EU level in the context of consumer
protection?

TSI referred in the preamble to general differences of approach to certain
transaction separate for the application of the acquis.  It is observed that in
some member states the supply of a meal in a restaurant is treated as a sale
of goods whereas within the UK such a transaction is treated as a service
contract.   A horizontal Directive such as proposed might contribute to the
expansion in cross border trade if it attempted to standardise the
categorisation of transaction within the EU.


