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Andrew Penn 
Chair of TSEM Fair Trading & Consumer Credit Group 
County House  
100 Chesterfield Road South 
Mansfield.  
Nottinghamshire. NG19 7AQ 
 
9 May 2007  

 
 
Directorate General 
Health and Consumer Protection 
Rue de la Loi 200 
1049 Brussels 
Belgium. 
 
Dear Sir/Madam 
 
Green Paper on the Review of the Consumer Aquis 
 
Trading Standards East Midlands (TSEM) welcome the opportunity to comment on the Green Paper on 
the Review of the Consumer Aquis. TSEM consists of the following authorities; Northamptonshire, 
Nottinghamshire, Nottingham City, Derbyshire, Derby City, Lincolnshire, Leicester City, Leicestershire. 
 
In response to the questions asked in this consultation, TSEM would comment as follows: 
 
1. General Legislative Approach 
 

Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation? 

 
TSEM would favour Option 2- Mixed approach. It is felt that this approach would be less complex and 
more flexible than the vertical approach.  It was not felt that option 3 was an option that could be 
considered.   
 
2. Scope of Horizontal Instrument 
 

Question A2: What should be the scope of a possible horizontal instrument? 
 
TSEM would favour Option 1 – Application to all consumer contracts 
 
3. Degree of Harmonisation 
 

Question A3: What should be the level of harmonisation of the revised directives/the new 
instrument? 

 
TSEM would favour Option 1 - full harmonisation.  There is concern however that the level of 
protection could be set low in order that all members will find it easy to comply.  We would suggest that 
the aim should be to set the base level of consumer protection at the highest existing level of consumer 
protection rather than the lowest common denominator. 
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4. Horizontal Issues 
 

4.1 Definition of “consumer” and “professional” 
 

Question B1: How should the notions of consumer and professional be defined? 
 

TSEM would favour Option 1 – Alignment of existing definitions. This option would appear not to 
diminish the protection offered and would help with consistency. 

 
4.2. Consumers acting through an intermediary 

 
Question B2: Should contracts between private persons be considered as consumer contracts 
when one of the parties acts through a professional intermediary? 
 
TSEM would favour Option 2 – Including situations where one party acts through a professional 
intermediary. It is not clear from the explanation who the rights were to be against – the 
intermediary? or the vedor using an intermediary ?.  We expect a professional intermediary to come 
up to the standard of any professional and would not like to see a loophole created whereby a 
professional can sell goods on behalf of consumers without incurring liability. 
 

4.3. The concepts of good faith and fair dealing in the Consumer Aquis 
 

Question C: Should a horizontal instrument include an overarching duty for professionals to 
act in accordance with the principles of good faith and fair dealing? 
 
TSEM would favour Option 3 – general clause added that applied to both professionals and 
consumers. 
 

4.4. The Scope of application of the EU rules on unfair terms 
 

Question D1: To what extent should the discipline of unfair contract terms also cover 
individually negotiated terms? 

 
TSEM would favour Option 1 – Scope expanded to individual terms. This would enable the 
consumer to negotiate specific terms but also would take into account their ability to understand what 
they have negotiated. This would prevent a trader taking advantage of a vulnerable consumer but 
would give the consumer some flexibility. 

 
4.5. List of unfair terms 
 

Question D2: What should be the status of any list of unfair contract terms to be included in a 
horizontal instrument? 
 
TSEM would favour Option 4 – A combination of terms that are banned completely and some 
that are rebuttable.  
 

4.6. Scope of unfairness test 
 

Question D3: Should the scope of the unfairness test of the directive on unfair 
terms be extended? 
 
TSEM would favour Option 1- The unfairness test to cover the definition of the main subject 
matter and the adequacy of the price. 
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4.7. Information requirements 
 

Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis? 
 
TSEM would favour Option 2 – Different remedies for breaching different groups of information 
obligations. 
 

4.8. Right of withdrawal 
 

4.8.1. The cooling-off period 
 

Question F1: Should the length of the cooling-off periods be harmonised across the consumer 
acquis? 
 
TSEM would favour Option 1 – One cooling off period for all cases. This would make it easier to 
understand for consumers and it would make it easier for consumer bodies to advise companies and 
consumers of their rights and obligations. We do have concerns however, that a fair and practical 
time period is applied so that the consumer is not suffering a detriment. If the period applied was too 
short then the consumer would not have sufficient time to seek advice from a consumer organisation 
as to what their rights were in certain circumstances. 
 

4.8.2. General contractural remedies 
 

Question F2: How should the right of withdrawal be exercised? 
 
TSEM would favour (with some reservations) Option 2 – One uniform procedure. The uniform 
procedure should not require only one method. – eg Withdrawal by letter, fax, telephone or return of 
the goods should all be available.  We would have preferred option 3, however, withdrawing all formal 
requirements would appear to be unworkable.  
 

4.8.3. The contractural effect of withdrawal 
 

Question F3: Which costs should be imposed on consumers in the event of withdrawal? 
 
TSEM have no comment to offer on this question except that it may be unfair on businesses to apply 
option 1. 
 

4.9. General contractural remedies 
 
Question G1: Should the horizontal instrument provide for general contractual remedies 
available to consumers? 
 
TSEM would favour Option 2 – Genral set of remedies available to consumers. 
 
4.10. General right to damages 
 
Question G2: Should the horizontal instrument grant consumers a general right to damages for 
breach of contract? 
 
TSEM would favour Option 4 – General right to damages covering both economic and moral 
loses. 
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5. Specific Rules Applicable to Consumers 
 

5.1. Types of contracts covered 
 
Question H1: Should the rules on consumer sales cover additional types of contracts under 
which goods are supplied or digital content services are provided to consumers? 
 
TSEM would favour Option – 4 Comdination of options 2 & 3 
 
5.2. Second hand goods sold at public auction  
 
Question H2: Should the rules on consumer sales apply to second-hand goods sold at public 
auctions? 
 
TSEM would favour Option 1 
 
5.3. General obligations of a seller 
 
Question I1: How should delivery be defined? 
 
TSEM would favour Option 3- Consumer takes physical possession of the goods. We would 
assume that any agreement arrived at would be subject to the fairness test. 
 
5.4. The passing of risk in consumer sales 
 
Question I2: How should the passing of the risk in consumer sales be regulated? 
 
TSEM would favour Option 1 
 
5.5. Conformity of goods 
 

5.5.2. Extension of time limits 
 

Question J1: Should the horizontal instrument extend the time limits applying to lack of 
conformity for the period during which remedies were performed? 
 
TSEM would favour Option 2 
 

5.5.3. recurring defects 
 

Question J2: Should the guarantee be automatically extended in case of repair of the goods to 
cover recurring defects? 
 
TSEM would favour Option 2 – Extend the period 
 

5.5.4. Second hand goods 
 

Question J3: Should specific rules exist for second hand-goods? 
 
TSEM would favour Option 2 
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5.6. Burdon of proof 
 
Question J4: Who should bear the burden to prove that the defects existed already at the time of 
delivery? 
 
TSEM would favour Option 2 – Burden on the professional 
 
5.7. Remedies 
 

5.7.2. The order in which remedies may be invoked 
 

Question K1: Should the consumer be free to choose any of the available remedies? 
 
TSEM favour Option 2 
 
5.8. Notification of lack of conformity 

 
Question K2: Should consumers have to notify the seller of the lack of conformity? 
 
TSEM are not clear what this question is asking? How could the consumer obtain redress if they did not 
notify the trader? 
 
5.9. Direct producers’ liability for non conformity 

 
Question L: Should the horizontal instrument introduce direct liability of producers for non-
conformity? 
 
TSEM would favour Option 2 – a direct liability for producers 
 
5.10. Consumer Goods Guarantees (commercial Guarantees) 
 

5.10.1. Content of commercial guarantee 
 

Question M1: Should a horizontal instrument provide for a default content of a commercial 
guarantee? 
 
TSEM Favour Option 2 
 

5.10.2. Transferability of the Commercial Guarantee 
 
Question M2: Should a horizontal instrument regulate the transferability of the commercial 
guarantee? 
 
TSEM would favour Option 3 
 

5.10.3. Commercial guarantees for specific parts 
 

Question M3: Should the horizontal instrument regulate commercial guarantees limited to a 
specific part? 

 
TSEM would favour Option 3 
 

Please do not hesitate to contact me if you require any further information or wish to discuss the 
comments given. 
 
Andrew Penn 
Chair TSEM Fair Trading & Credit Group 


