
Response to the Green Paper on the Review of the Consumer Acquis 
 

Response from SWERCOTS -  the Trading Standards Partnership in South West England 

A1 Option   2 
This would appear to offer greater clarity and consistency for consumers. 
 

A2 Option  1 
Although we support the principle of full harmonisation we have concerns about potential 
relaxation of the rules (e.g. remedies, liabilities), where countries have more rigorous protection 
for consumers either as a result of their implementation of directives or due to their existing 
legislation.  If the purpose of the Review is to achieve consistency and greater clarity of 
consumer protection law then option 1 is the most desirable.  
 

A3 Option  1 
Establishing a minimum level of harmonisation leaves open the possibility of setting the base 
level at the lowest common denominator rather than a desired level of consumer protection. 
Option 2 does not appear to offer consumers greater clarity of their rights in cross border 
transactions than currently applies. It is important that consumers are encouraged and enabled 
to make informed risk assessments in respect of contracts and for option 1 to be effective it 
appears there would need to be a harmonisation of regulation and enforcement across member 
states. 

B1 Option  2 
In either case, acting in the course of trade business or profession would require further 
clarification. Is a person employed in some other capacity elsewhere, but who sells frequently on 
eBay for example, acting for purposes relating to their trade or profession etc?   Option 2 would 
appear to be the more valid approach, but is still not sufficiently clear. 
 

B2 Option  1 
It creates a significant imbalance between the parties where a private person sells a product 
utilising the skills and resources of an experienced professional. The liability should be with the 
professional rather than the private seller in such instances. The professional is in a better 
position to assess the quality of the product being made available for sale and should not be able 
to exploit the protection afforded to genuinely private individuals to the detriment of the 
innocent purchaser.  Option 2 would place burdens and liabilities on private individuals that are 
inappropriate. 
 

C Option  2 
The terms and concept of good faith and a duty to trade fairly are too vague.  Definition or 
guidance would be problematic and interpretation is likely to lead to inequalities and confusion, 
both nationally and cross border. Our experience is that many consumers already misinterpret 
the meaning of existing, less wide ranging terminology/provisions, for example, ‘fitness for 
purpose’.   
 
It is possible that a good faith clause even where it applies to both consumer and trader, in 
practice would result in a re-buttable presumption against a trader.  Well crafted and 
comprehensive legislation would lessen the need for a ‘safety net’.  The concept of good faith is 
nebulous and potentially confusing. The phrase may have more meaning in European law, but 
while used by UK consumers the concept is not easy to apply.  It is helpful in the unfair terms 
in consumer contracts regulations where the term is explained as contrary to creating a 
significant imbalance between the parties. It is preferable for consumers to recognise a need for 
being circumspect in their dealings rather than being encouraged to assume a level of protection 
which could be difficult to sustain.   
 
We believe ‘good faith’ would be difficult to prove either way and could lead to a dilution of the 
specific requirements of various pieces of legislation. 
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D1 Option 1.  

The effect of a contract term can often only be appreciated when it is applied to the benefit of a 
particular party. Consumers are not well positioned to appreciate the significance of a contract 
term when it is introduced so extending the protection to individual negotiated terms would 
protect consumers. As many businesses do make routine use of pre formulated terms the 
impact of this extension should not impose a significant burden on business.  A consumer 
would have as little say in an ‘individually negotiated’ contract term as with a pre-formulated 
term.  
 

D2 Option  4 
Option 4 provides the most effective approach as it would enable an ongoing development and 
take account of innovative approaches.  The current system works fairly well, but it can take a 
very long period of negotiation to agree a revision of terms with traders.  Where there are terms 
that could never be deemed fair it would make sense to clarify the situation for everyone and 
would mean that Trading Standards Services and the Office of Fair Trading could concentrate 
their time on discussing more complicated and borderline terms with traders.   
 

D3 Option  2 
We feel that Option 1 would be too onerous on the trader.  Pricing is an important 
consideration when making projections, especially for small and new businesses. We are 
concerned that including the price and subject matter of a contract would create too much 
uncertainty for traders and be disproportionately detrimental compared to the benefit to 
consumers.  Our experience is that most consumer complaints centre on quality, adequacy and 
performance, rather than price and subject matter. Concerns about some terms containing 
‘hidden’ costs could be addressed by specifically including such as terms capable of being unfair. 
 
Extending the unfairness test to include the main subject matter and price introduces potential 
for uncertainty into a contract and would be contrary to the consumer’s responsibility to assess 
options prior to making a contract.  It would have certain advantages in protecting consumers 
from predatory trading practices by unscrupulous traders seeking to charge an excessive price 
on goods and service. It would however also leave responsible businesses open to a challenge 
from shrewd and unprincipled consumers. 
 

E Option  1 
It makes sense to have one uniform remedy.  However the extension of up to 3 months is not 
always adequate – perhaps an indefinite cooling off period (with the additional rule of 7 days 
after the information is eventually provided) would offer better protection to consumers and 
more of an incentive to traders to comply.  
 

F1 Option  2 
Not all pieces of legislation fit neatly into one category.  Undoubtedly, a single cooling off 
period would take away confusion and inconsistency, but our concerns are that the period 
decided on may be disproportionate for the type of contract. Cooling off periods should protect 
the consumer without being too onerous on the trader. A 14 day cooling off period, for 
example, is more appropriate for timeshare and doorstep sales contracts than the majority of 
distance contracts.  The period should be commensurate with the risk to the consumer. 
Option 2 will provide for an appropriate level of protection within a reasonable time scale 
providing clarity for both business and consumers. 
 

F2 Option  2 
Businesses frequently introduce their own procedural requirements for returning goods to 
enable them to manage the returns process. Option 3 will make the process most transparent 
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with minimum complications for consumers, however formalities would need to include rules 
such as (for example) proof of posting, where a lack of certainty could be abused by both 
consumers and traders.   
 

F3 Option  2 
The proposal to remove costs as given under option one would create a burden on business and 
would most likely result in an increased selling cost to cover the potential cost. Option 2 is 
therefore the most desirable option with the rights and responsibilities of cancellation balanced 
for buyer and seller.  
 
Ideally returns should be by a method agreed at the time of ordering and at a predefined cost for 
their return.  The period for a refund should be reduced from 30 days. Retaining money for this 
period, while normal between businesses, could cause detriment and restrict the consumer from 
pursuing other purchase options. 
 

G1 Option  2 
It is appropriate for remedies to be identified at EU level so that consumers can more readily 
understand their rights in contract law and would suggest option 2 as the most appropriate. The 
wording would need to be more robust and not limit consumers to asking for a reduction in 
price. The consumer should be entitled to a reduction in price alongside other options where 
the seller has not performed a contractual obligation. 
 

G2 Option 4  
This would provide a clear baseline encouraging businesses to ensure their customer service is 
of a good standard.   
 

H1 Option  4 
To ensure that consumers are assured of protection which takes technological developments 
into account. 
 

H2 Option  2 
We consider that option 2 is the only way to ensure certainty, and in any event it is reasonable 
for consumers to bear some risk and responsibility in these circumstances.  We agree that it is 
important to treat on-line auctions differently so that they are included. It is also very important 
to define ‘public auction’ because, for example, eBay does not consider itself an auction. The 
nature of auctions as a ‘trade to trade’ outlet offers financial benefits to business enabling them 
to acquire goods using their specialist skill and knowledge to assess the product and the risk of 
loss.  Introducing consumer protection to an auction setting constrains businesses and makes 
the auction equivalent to a second-hand shop. Purchasing at auction should carry with it the risk 
with the balance of reduced price advantage.  
 

I1 We have mixed views about this. 
 
Option 3 allows for goods being delivered other than to the purchaser at the purchaser’s request 
and provides greatest clarity and protection for consumers.  However, it should be emphasised 
that signing a delivery note does not indicate inspection or confirmation that the goods conform 
to the contract as many businesses seek to use courier terms to claim goods were delivered in a 
satisfactory condition.  Also, confusing small print could be included in the terms and 
conditions to agree that delivery is other than when the consumer takes physical possession, but 
the consumer may not realise this.  
 
Option 1 is not ideal for traders  -  they should be entitled to some certainty.  Certainly not 4  -  
it is important the rule is clarified and harmonised to ensure consumer and trader certainty. 
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I2 Option  1 

In Britain the law in respect of the passing of risk is fragmented and can be used by traders to 
the detriment of consumers, particularly where damage is sustained during transit   We would 
prefer the risk be assumed at the time of possession to cover situations where the delivery 
companies leave goods at unauthorised places e.g. outside, neighbours.  There could be caveats 
for the parties to agree otherwise.  The passing of risk should be regulated at community level to 
avoid confusion and the rules harmonised 
 

J1 Option  2 
This is not so much of an issue here because of the 6 year limitation period, but if there is to be 
a 2 year guarantee period there should be an extension when to have otherwise would be 
detrimental to a consumer’s interests.  However, in order to protect the trader, there should be 
provisions which take account of the type of problem, length of delay and the nature of the 
goods.  Businesses do not currently have an interest beyond customer service in carrying out 
prompt repairs.  Option 2 would therefore provide a motive to businesses to give a good level 
of customer service. 
 

J2 Option  2 
A fault recurring with a defective product would be covered by the existing guarantee by which 
the manufacturer had identified their liability and the minimum lifespan of the product. If 
option 2 at J1 is implemented, the consumer would be adequately protected in case of repairs 
within the anticipated lifespan of the product.  Ideally as many issues as possible should be 
harmonised.  Currently some retailers insist on 3 or 4 chances to repair the same fault before 
considering the option of a replacement.   
 

J3 Option 1  
It is not always clear whether the goods in question could be said to be second hand as opposed 
to, for example ‘reconditioned’, ‘regraded’, or ‘shop soiled’.  Sometimes reconditioned goods 
will be second hand, but in other circumstances they may never have been previously sold.  A 
definition of ‘second hand’ would provide consumers and traders with clarity.  UK consumer’s 
assessments of used products are currently by price and description.  Prescribing a minimum 
period of liability for used products would not necessarily benefit consumers.   The current UK 
rules in this area work well as they provide flexibility.  Second hand cars can be sold after only a 
few months and a few thousand miles.  It would be wrong to significantly reduce consumers’ 
rights because they are second hand 
 

J4 No clear view of this 
 
With status quo, (Option 1) many traders currently suffer from inequality of bargaining power 
against manufacturers and suppliers.  Manufacturers may be flexible during the first 6 month 
lifetime of the goods, but less so if there is a longer statutory time in place, which in turn may 
make the consumer’s position worse. 
 
Option 2 would take away the trader’s opportunity to simply state their assertion that, for 
example, the consumer must have dropped their mobile phone, and demand that without 
presenting any evidence of this, the consumer, with no recourse to testing facilities, has to prove 
that they did not. 
 

K1 Option 2  
This is the best choice for clarity, but a consumer’s choice of immediate termination should not 
be restricted to serious breaches.  There should still be allowance for immediate termination, for 
example, for minor defects, appearance and finish, to take into consideration a consumer’s loss 
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of confidence in the goods.  Allowing consumers to request a remedy does not provide for 
effective redress as the choice of remedy is always with the seller.  Acceptance of the goods 
should be the defining issue with the remedy determined accordingly.  Where the consumer has 
not accepted the goods rejection should be available as the legal remedy. 
 

K2 Option  1 
A duty to notify should be subject to a provision to cover exceptional or unforeseen 
circumstances and would appear to be a reasonable requirement.  We are concerned, however 
that this would introduce a new area for dispute between consumers and business and would be 
difficult to prove. 
 

L Option  1 
A single contractual chain would be less confusing for consumers.  Our experience is that 
consumers who deal with the manufacturer, (whether through warranty or goodwill), and the 
retailer over the same issue often become confused over rights and liabilities.  They end up with 
several contact names for the parties involved and even the trader and the manufacturers can 
get confused between themselves, making separate and contrary arrangements with the 
consumer.  When it is not possible for the consumer to claim from the seller, for example, 
bankruptcy, insolvency etc., perhaps at this stage the manufacturer could become directly liable. 
It would not be reasonable for producers to be held liable for the contract price as this has not 
been their benefit in the sale of the product. Option 2 would provide greater ease of redress for 
consumers in identifying a liable party, but redress would be necessarily limited to repair or 
replacement of the product. 
Option 2 would only work if it gave consumers additional rights to pursue the producer – 
particularly where the retailer ceases to exist.  It must be made very clear that the consumer can 
choose whether to take up a claim against the retailer or the producer – otherwise retailers might 
try to avoid their liability by insisting that the consumer must pursue the manufacturer. 
 

M1 Option  2 
This would give consumers additional protection although it may be confusing to consumers, 
who might begin to think that default rules are actually minimum rules.  Consumers may try to 
insist that they are always entitled to the clauses contained in the default rules when either there 
is no commercial guarantee given or a valid commercial guarantee with less general rules is 
given. 
 

M2 Option 1 
If the existence of a commercial guarantee is optional it seems only fair that the guarantor can 
decide whether or not it is transferable 
 

M3 Option 3 
It seems reasonable that if the goods are guaranteed, but the limitations of the guarantee are not 
clarified, the guarantee should be read in the consumer’s favour, i.e. it must cover everything 
 

N With the growth of mobile phone technology, we would like to see improvements to consumer 
protection in this area, particularly buying and selling goods. 
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