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RICS POSITION: REVIEW OF THE CONSUMER ACQUIS 

 

Background 

RICS, the Royal Institution of Chartered Surveyors, is the world's leading 

professional body on all aspects of property, construction, land use, planning and the 

associated environmental issues. An independent not-for-profit organisation, we 

regulate, represent and promote over 130,000 individually qualified chartered 

surveyor members in 120 countries worldwide.  

RICS welcomes the opportunity to comment on the Commission’s consultation on the 

review of the Consumer Acquis. We fully support the Commission’s initiative to 

complete the internal market to the benefit of both businesses and consumers, and 

we strongly believe in the compatibility of a high level of consumer protection with the 

competitiveness of enterprises.  

RICS members throughout Europe are obliged to act in the public interest, by virtue 

of the Royal Charter, and as a designated professional body accountable to both its 

members and the public, consumer protection is of great significance to RICS. One 

of our key roles is to protect the public through effective regulation of our members 

and member firms, strict regulation of the profession, and maintaining the highest 

standards of education and training in the surveying profession. 

We have recently undertaken a review of our regulatory regime, leading to the 

development of a new independent regulatory framework. Over the coming months 

we will be adopting the UK Government’s Better Regulation Commission principles 

and applying them to a model of self–regulation. The Better Regulation Commission 

has already given its stamp of approval to our new regulatory framework and 

believes that it fulfils what they identify as the five principles of better regulation: 

transparency‚ proportionality‚ accountability‚ consistency and targeting. 

 



   A RESPONSE BY THE RICS 

 3

Our comments on the present consultation are referenced according to the 

paragraphs stated in Annex 1 of the Commission’s Green Paper on the revision of 

the consumer acquis.  

We will comment on the following issues: 

 

4.1 Definition of “consumer” and “professional” 

4.2 Consumers acting through an intermediary 

4.3 The concepts of good faith and fair dealing in the Consumer Acquis 

4.7 Information requirements 

 

4.1 Definition of “consumer” and “professional” 

Question B1: How should the notions of consumer and professional be 
defined? 

Option 1: An alignment would be made of the existing definitions in the acquis, 
without changing their scope. Consumers would be defined as natural persons acting 
for purposes which are outside their trade, business or professions. Professionals 
would be defined as persons (legal or natural) acting for purposes relating to their 
trade, business and profession. 

Option 2: The notions of consumer and professional would be widened to include 
natural persons acting for purposes falling primarily outside (consumer) or primarily 
within (professional) their trade, business and profession. 

Provided that clarity and legal security can be ensured for all parties according 
to better regulation principles, we would favour option 2.  

General comments  

RICS would favour a solution that increases legal certainty for both consumers and 

professionals across the EU and, we believe, could be achieved by a common 

consolidated definition in an EU framework instrument.  
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We are aware, however, that in individual cases, the delimitation of the notions of 

“consumer” and “professional” tends to differ substantially. This means that a 

common definition will always be an orientation guideline, rather than enabling us 

to predict with ultimate certainty and for a multitude of cases whether the definition of 

“professional” applies with the consequence of consumer protection rules being 

applicable (see also below under 4.2.). The example of a private person regularly 

buying goods on Ebay over a long period of time, in order to sell them on with profit 

illustrates this difficulty. 

When defining the notions of “professional” and “consumer” at EU level, there should 

be a clear focus on the purpose of the definition. Looking at the concept of a 

“professional”, quite a number of definitions can be found at national level, some of 

them having been drawn up for the purpose of (income) taxation, others in the 

context of administrative, financial or other procedures.   

In the context of the consumer acquis, the definition of “professional” should answer 

the question to what extent a person will be subject to particular obligations for 

the benefit of the protection of the consumer, such as qualified information 

obligations, the obligation to bear the burden of proof, or obligations relating to 

warranty claims. Equally, the “consumer” definition should strive to clarify who can 
claim which rights under what circumstances.  

It is to be noted that unlike the term “consumer”, used throughout the EU consumer 

directives, a unified terminology for the concept “professional” does not yet exist in 

the consumer acquis. Under the heading “seller”, “supplier”, “seller or supplier”, 

“trader”, “vendor”, “organiser”, “retailer”, the directives’ definitions contain references 

to the professional/ professional activity/ the professions, without however defining 

the concept itself. 

The term “consumer”, by contrast, is consistently used throughout the consumer 

acquis, and is crafted in a way quite similar to that of most national legal systems, i.e. 

as a “negative definition”: “not”, “outside” or “outwith” his/her trade, business or 

profession, also without the concept of “profession” being defined as such. 

For the convenience of the reader, we are collating below the definitions in the 

existing consumer acquis directives: 
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Directive “Professional” “Consumer” 

Sale 
consumer 
goods/ 
guarantees 

seller (…) any natural or legal person 
who, under a contract, sells consumer 
goods in the course of his trade, 
business or profession; 

any natural person who, in the 
contracts covered by this Directive, is 
acting for purposes which are not 
related to his trade, business or 
profession 

Price 
indication 

trader (…) any natural or legal person 
who sells or offers for sale products 
which fall within his commercial or 
professional activity; 

any natural person who buys a 
product for purposes that do not 
fall within the sphere of his 
commercial or professional 
activity 

Injunctions -  - 

Distance 
selling 

'supplier' (…) any natural or legal 
person who, in contracts covered by 
this Directive, is acting in his 
commercial or professional 
capacity 

any natural person who, in contracts 
covered by this Directive, is acting 
for purposes which are outside his 
trade, business or profession 

Timeshare 'vendor' (…) any natural or legal 
person who, acting in transactions 
covered by this Directive and in his 
professional capacity, establishes, 
transfers or undertakes to transfer the 
right which is the subject of the 
contract 

any natural person who, acting in 
transactions covered by this 
Directive, for purposes which may 
be regarded as being outwith his 
professional capacity, has the right 
which is the subject of the contract 
transferred to him or for whom the 
right which is the subject of the 
contract is established 

Unfair 
contract 
terms 

'seller or supplier' means any natural 
or legal person who, in contracts 
covered by this Directive, is acting for 
purposes relating to his trade, 
business or profession, whether 
publicly owned or privately owned 

any natural person who, in contracts 
covered by this Directive, is acting for 
purposes which are outside his 
trade, business or profession 

Package 
travel 

'organizer' means the person who, 
other than occasionally, organizes 
packages and sells or offers them for 
sale, whether directly or through a 
retailer;  

'retailer' means the person who sells 
or offers for sale the package put 
together by the organizer 

person who takes or agrees to take 
the package ('the principal 
contractor'), or any person on whose 
behalf the principal contractor agrees 
to purchase the package ('the other 
beneficiaries') or any person to whom 
the principal contractor or any of the 
other beneficiaries transfers the 
package ('the transferee') 

Doorstep 
selling 

'trader' means a natural or legal 
person who, for the transaction in 
question, acts in his commercial or 
professional capacity, and anyone 
acting in the name or on behalf of a 
trader 

natural person who, in transactions 
covered by this Directive, is acting 
for purposes which can be 
regarded as outside his trade or 
profession 
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The eight directives under revision all deal with the notion of a consumer who deals 

with a professional trader. However, the consumer, being a natural person according 

to all directives, differs in terminology from directive to directive: “not related to his 

trade, business or profession” - “not (…) within the sphere of his commercial or 

professional activity”. 

According to the Joint Practical Guide of the European Parliament, the Council and 

the Commission, for persons involved in the drafting of legislation within the 

Community institutions, a crucial element of legislative texts is consistency of 
terminology, meaning that  

“(…) the same terms are to be used to express the same 
concepts and that identical terms must not be used to express 
different concepts. The aim is to leave no ambiguities, contradictions 
or doubts as to the meaning of a term. Any given term is therefore to 
be used in a uniform manner to refer to the same thing and another 
term must be chosen to express a different concept.” (http://eur-
lex.europa.eu/en/techleg/6.htm) 

 

Sometimes, the diverging definitions can be explained by the differences in the 

sector, and are there to ensure that specific sectoral needs are met (see notably 

the package travel directive). However, it does not seem that this is the case for all of 

the directives under revision, and unnecessary divergence in terminology can cause 

unnecessary confusion and scope for diverging interpretation across the EU.  

This creates legal uncertainty resulting in a lack of confidence both on the part of 

consumers, who cannot be sure about the extent of their rights, as well as on the part 

of professionals, who have difficulties getting the necessary insurance cover because 

the extent of their obligations is unclear. This limits cross-border activity, thereby 

impeding competition and growth in the sectors. 

We therefore believe it would make much sense to increase legal certainty for all 

parties by codifying the notions of “consumer” and “professional” in a horizontal 
instrument. Such a framework instrument would help to address above-mentioned 

shortcomings, give general orientation, and, if adopted by way of minimum 

harmonisation, would serve as a safety net.  

On the content of the definition, we note that adopting the definition mentioned in 

option 1 above will still leave the question of mixed activity unanswered. Although 
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seemingly more straightforward, the legal security provided by the definition in option 

1 is limited, as the problematic cases are those of mixed-purpose contracts, which 

actually form a major part of transactions in practice. Not addressing this question in 

the definition (such as in option 1) means leaving the interpretation entirely up to 

member states.  

In jurisdictions that have adopted the definition laid out above in option 1, there is 

jurisprudence on the concept of ‘mixed activity’. In Germany, for instance, courts will 

looks at the “overall purpose” of the activity, for deciding which element prevails. This 

means that de facto, authorities already look at whether the purpose of the 

transaction is “primarily” within (professional) or outside (consumer) the person’s 

trade, business and profession. 

In order to increase legal security for both businesses and consumers, an EU 

definition should take account of the fact that a major share of transactions are 

concluded for mixed purposes, and acknowledge already existing national 

jurisprudence on ‘mixed activity’ by providing guidance and delimitation criteria to 

align national jurisprudence in this area. 

Coming back to our original statement, far from being an end in itself, the main 

interest in defining the concepts of “professional” and “consumer” clearly is the 

question of the applicability of consumer protection rules. The ratio behind the latter 

is the structural economic inferiority of the consumer in legal transactions with a 

professional. This should be the leading consideration when deciding on the 

applicability of consumer protection rules to mixed activity. 

We would therefore favour an EU framework laying down practicable definitions 

which take account of the problem of mixed activity, such as described in option 1. 

This will help reduce divergent interpretation across the EU, and increase legal 

certainty and confidence in cross-border transactions. 
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4.2 Consumers acting through an intermediary 

Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 

Option 1: Status quo: consumer protection would not apply to consumer-to-consumer 
contracts where one party makes use of a professional intermediary for the 
conclusion of the contract. 

Option 2: The notion of consumer contracts would include situations where one party 
acts through a professional intermediary. 

We favour option 2, as long as consumer protection rules are applied in favour 
of the economically weaker party. 

 

Three contractual relationships have to be taken into account: 

 

Consumer 1 (e.g. vendor) (service) contract        Professional Intermediary 
  

                     ?  (direct interface)  

    Consumer 2 
       (e.g. buyer) 

 

The relationship currently of interest is the one between consumer 1 and consumer 

2, as the professional will always be under the obligation to observe consumer 

protection rules in relation to consumers 1 and 2. 
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Arguably, the involvement of the professional leads to a situation where consumer 2 

is as much in need of protection as in a B2C contract, as long as he is not 

represented by a professional himself.  

If both parties to the contract are consumers, but one of them is represented by a 

professional intermediary, consumer protection rules should apply in favour of the 

party without professional representation if this party can be considered the 

economically inferior party.  

As a rule, the professional will dispose of superior knowledge, so that there is an 

asymmetry of information justifying the application of consumer protection rules to 

the benefit of the unrepresented party. However, the decisive criterion should always 

be whether the consumer is in an economically inferior position.  

Another question to be addressed in this context is the question of whether 

commercial agents should be obliged to disclose that they are acting in commercial 

capacity. In some member states, such as Germany, national jurisprudence upholds 

the rights of commercial agents to act under pseudonym, as not infringing 

competition rules. In this case, not knowing that he is actually facing a professional, 

consumer 2 would lack the awareness of his rights under consumer protection rules, 

and therefore involuntarily renounce any exercise of these rights. 

 

4.3 The concepts of good faith and fair dealing in the Consumer Acquis 

Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing? 

Option 1: The horizontal instrument would provide that under EU consumer contract 
law professionals are expected to act in good faith. 

Option 2: The status quo would be maintained: there would be no general clause. 

Option 3: A general clause would be added which would apply both to professionals 
and consumers. 

Professionals should be under an obligation to act in good faith, and an EU 
rule could fill gaps in national legislation (option1). 
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The concepts of fair dealing and best practice have always been of great importance 

to RICS, given the obligation under the Royal Charter to act in the public’s best 

interest. Being accountable to both members and the public, RICS strives to protect 

consumers by means of strict regulation of professional standards. 

We believe that all professionals should be under a general obligation of good faith 

and fair dealing, and indeed most national legal systems contain such rules. However, 

the scope of the principle of good faith differs considerably across the EU’s legal 

systems. In German and Italy, it is very developed and based on a considerable body 

of established jurisprudence, compared to which the French legal system is rather 

limited, while UK legislation does not mention the principle of good faith at all. 

In quite a few member states, observing a duty of care concerning the interests of 

others is already required under general contract law. However, the exact meaning 

and interpretation of the term will differ according to the context of a given legal 

tradition, which is why courts and tribunals have interpreted this term in many 

different ways.   

As the concepts of ‘good faith’, ‘reasonable expectations’ or ‘fair dealing’ are flexible 

legal terms, potentially applicable to a multitude of cases, it would be useful to define 

them at EU level, and establish the scope of a general duty in this framework, in 

order to fill gaps in specific EU and/or national legislation. Moreover, based on 

minimum harmonisation, a general clause could help to increase consistency in the 

approach to this concept across the EU. Nevertheless, a general obligation of good 

faith introduced at EU level will still have to be interpreted by national courts, who are 

likely to continue to interpret it in different ways, according to each legal system. 
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4.7 Information requirements 

Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis? 

Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months. 

Option 2: There would be different remedies for breaching different groups of 
information obligations: some breaches at the pre-contractual and contractual level 
would give rise to remedies (e.g. incorrect information on the price of a product could 
entitle the consumer to avoid the contract), whilst other failures to inform would be 
treated differently (e.g. through an extension of the cooling-off period or with no 
contractual sanction at all). 

Option 3: Status quo: The contractual effects of failure to provide information would 
continue to be regulated differently for different types of contracts. 

We would favour option 2, as the most targeted and risk-based approach. 

We would appreciate a risk-based approach to information requirements, i.e.  

targeting the respective remedies to the obligation the professional is in breach of. 

We do not consider that maintaining the status quo is a sufficient approach in actual 

practice, and using cooling-off periods as a uniform remedy will not be a suitable 

solution to every form of breach of the information requirements.  

Requiring the professional to provide consumers with certain information, previous to 

the conclusion of the contract and/or immediately afterwards, is a common feature to 

consumer acquis directives. Sufficient information is a central instrument of 

consumer protection, as it allows consumers to take informed decisions when 

concluding contracts.  

A targeted approach to remedies at EU level means that remedies should be 

proportionate to the gravity of the breach. For instance, in the case of certain 

fundamental breaches, such as no information on name/address of the trader or 

price of the goods/services, consequences should be tangible, i.e. the consumer 

should be allowed rescission of the contract.  

Where the trader has failed to provide the information on the right of withdrawal, the 

cooling-off period should start only when that information has been provided. It 

should be stated that the non-exercise of the right of withdrawal within the given 

period should not deprive consumers of the right of rescission in cases where they 

are entitled to this right under other rules, such as general national contract law. 
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The pre-contractual information requirements in the different directives sometimes 

overlap, so that a greater degree of consistency would clarify the situation for both 

consumers and businesses. A horizontal instrument setting out general rules would 

make implementation of consumer protection rules much less cumbersome and 

costly for businesses, who would have a clear reference instead of a multitude of 

rules, potentially subject to revision. Moreover, there is as yet no consistent approach 

to the question of appropriate remedies in the existing consumer protection 

directives. 

General rules on pre-contractual statements could be complemented by more 

detailed lists of items to be provided in particular transactions, to do justice to the 

particularities of transactions in fields such as time-share or package travel. 

More coherence would be appreciated in particular with regard to rules on the period 

for withdrawal, to the extent that it should only start when all relevant information has 

been provided. What should also be aligned is the question of maximum periods for 

withdrawal, even when not all relevant information has been given, to balance the 

interests of consumers and businesses.   

There clearly need to be incentives for the trader to comply with the information 

requirements, as otherwise consumers do not have the necessary information to 

make an informed choice. The question is over the level of detail to which remedies 

should be regulated at EU level. 

In our opinion, member states should provide for adequate remedies for breach of 

pre-contractual information duties, both when a contract has been concluded and 

when no contract has been concluded. Technical questions, such as whether 

remedies should be defined in contract or tort law, however, could be left to member 

states to determine.  

 

END 


