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The Royal Bank of Scotland Group (“RBSG”) welcomes the opportunity to offer its 
views on the Commission’s Green Paper on the review of the consumer acquis. 

As the Commission will be aware, RBSG is Europe’s second largest (and the world’s 
fifth largest) banking group. The Group currently operates in thirteen EU states, 
serving over twenty seven million customers. We strongly support the continuing 
consultative process which forms part of the EU’s “better regulation” approach. 
RBSG also supports the aims of the Commission in seeking to review existing 
consumer directives with a view to consolidating and strengthening them and 
removing any unwarranted variations in scope and consumer protection. A good 
example of this would be the Green Paper which is designed to reduce fragmentation, 
make provision for new transaction channels and e-commerce and increase 
consumer access to redress. 

We note the Commission is proposing to retain sector-specific rules for e.g. financial 
services (paragraph 4.4 of Main Issues) which recognises the fact that such services 
differ fundamentally from other types of goods and services. Nonetheless, we have 
attempted to answer the Commission’s questions from the viewpoint of financial 
services in order to inform the more general debate.  

 

Responses to specific questions   
 

Question A1: In your opinion, which is the best approach to the review of the 
consumer legislation? 
RBSG supports option 2: a mixed approach combining the adoption of a framework 
instrument addressing horizontal issues that are of relevance for all consumer 
contracts with revisions of existing sectoral directives whenever necessary.  

 

Question A2: What should be the scope of a possible horizontal instrument? 
RBSG supports Option 1: the horizontal instrument should apply to all consumer 
contracts whether they concern domestic or cross-border transactions as there 
seems to be no reason to differentiate between the two and this solution would be 
the easiest to implement and adhere to. 

 

Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 
RBSG supports Option 1 for the framework instrument which should be based on full 
harmonisation complemented on issues not fully harmonised with a mutual 
recognition clause. 

As regards any revisions to the individual directives, RBSG would not be able to 
comment until we have seen the revised wording of the directives. 

 

Question B1: How should the notions of consumer and professional be defined? 
RBSG supports Option 1: an alignment should be made to the existing definitions in 
the acquis, without changing their scope. Consumers would be defined as natural 
persons acting for purposes which are outside their trade, business or professions. 
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Professionals would be defined as persons (legal or natural) acting for purposes 
relating to their trade, business and profession. 

The reason RBSG supports Option 1 is that this is a simple rule both to apply and to 
understand. We would not, however, object to extending the protection offered by the 
horizontal instrument to small businesses. In matters of finance, for example, the fact 
that a person (or a small group of people) runs a business does not necessarily 
mean that they are particularly knowledgeable, nor that they will easily be able to 
afford professional independent advice. A key requirement for this to be practicable 
would be that a crystal clear definition of a small business would need to be devised 
as otherwise there would be endless disputes about which businesses are covered 
by this protection. For this reason, we do not support use of the term “primarily” in 
Option 2. 

An example of a clear definition is that contained in the UK Consumer Credit Act 
which covers non-incorporated businesses with 3 partners or less.  

 

Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
Although this situation would rarely be relevant for financial services contracts, as  a 
general rule RBSG believes that Option 2 is appropriate i.e that consumers should 
continue to benefit from consumer protection where one of the parties acts through a 
professional intermediary.  

 

Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair 
dealing?  
RBSG supports option 1: the horizontal instrument would provide that under EU 
consumer contract law professionals are expected to act in good faith.  

The 1993 Directive on unfair terms in consumer contracts, whilst not including an  
express requirement for professionals to act in good faith, does use the phrase 
"contrary to the requirement of good faith" in Article 3.1 as part of the definition of 
unfairness in consumer contracts. This directive has been implemented into domestic 
legislation for many years and  consumers are now arguably aware that suppliers 
should act in good faith in dealing with them. Although it should not really be 
necessary to state this requirement (as any reputable business will act in good faith 
without it being a statutory requirement), we are supportive of including a positive 
requirement that professionals act in good faith. Indeed, in the UK this concept of 
good faith has since been expanded upon in several areas, notably the introduction 
of the concept of unfair relationships in the Consumer Credit Act 2006 and the 
Financial Services Authority's recent emphasis on its principle of "Treating 
Customers Fairly". 
 

Question D1: To what extent should the discipline of unfair contract terms also 
cover individually negotiated terms?  
RBSG supports option 3: status quo – Community rules would continue to apply 
exclusively to non-negotiated or pre-formulated terms. 
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The general duty on professionals to act in good faith should be sufficient without 
further extension of the existing definition of what constitutes a consumer contract, 
unless there is some evidence of existing consumer detriment. Where terms have 
been individually negotiated, this suggests that, the parties have more equal 
bargaining power if each can negotiate terms rather than a consumer having to either 
accept or reject a business’ standard terms. This is already recognised in Article 3 of 
the Directive on Unfair Terms in Consumer Contracts and we believe this approach 
has worked well.  

 
Question D2: What should be the status of any list of unfair contract terms to 
be included in a horizontal instrument?  
RBSG supports option 4: a combination of options 1 and 2: some terms would be 
banned completely, while a rebuttable presumption of unfairness would apply to the 
others. 

Within the UK, issues arise as a result of guidance by regulators such as the OFT 
and the FSA on interpretation of how terms might or might not be unfair. This leaves 
providers in an uncertain position as to the fairness of their product terms, in the 
absence of any judicial authority. Consultation on any proposed “black” and “grey” 
lists and provision of clear, practical guidance by UK regulators would be essential  
as part of the next stage if the grey list is to remain in place, as a rebuttable 
presumption on unfairness shifts the burden of proof onto the provider to prove a 
term is fair.  

 

Question D3: Should the scope of the unfairness test of the directive on unfair 
terms be extended? 
RBSG supports option 2: status quo - the test of unfairness should be kept in its 
present form. 

A recent report on UK legislation on unfair contract terms by the Law Commission 
recommended that no change was necessary in this area and we agree with that 
conclusion. The consumer is perfectly aware of what product/service they have 
chosen to purchase and its price and can easily compare between different providers. 
There is no reason to give the consumer the opportunity to challenge this at a later 
stage. 

Question E: What contractual effects should be given to the failure to comply 
with information requirements in the consumer acquis?  
RBSG supports option 2: there should be different remedies for breaching different 
groups of information obligations: some breaches at the pre-contractual and 
contractual level should give rise to remedies (e.g. incorrect information on the price 
of a product could entitle the consumer to avoid the contract), whilst other failures to 
inform should be treated differently (e.g. through an extension of the cooling-off 
period or with no contractual sanction at all).  

This seems sensible in that the detriment to the consumer will differ with the exact 
nature of the breach. Some omissions may cause no detriment at all while others will 
affect the consumer’s decision as to whether to purchase a good or service and 
should entitle the consumer to avoid the contract. 
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Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis? 
RBSG does not feel that any of the options is sufficiently flexible and would suggest 
the Commission considers a further option based on the type of product sold. An 
example hereof is the directive on distance selling of financial services where there is 
14 day cooling off period for all products except pensions and life assurance where a 
30 day period applies as the latter are more complex products. 

Option 1 is to have one cooling off period for all contracts. This may be unsuitable for 
more complex products.  If a period longer than 14 days is used in order to 
accommodate complex products, this in turn may have an adverse effect on the 
conclusion of contracts for more straightforward products. 

Option 2 introduces two categories of Directive, with a specific cooling off period 
attached to each category. This appears to be based on the reason why the 
consumer may need time to reflect, and does not seem to take into account the 
complexity of the product or the fact that the consumer may wish to take independent 
advice for more complex products.  

Option 3 is the status quo: cooling-off periods would not be harmonised in the 
consumer acquis; they would be regulated in the sectoral legislation. This seems to 
detract from the aim of maximum harmonisation, and in our opinion it is the nature of 
the product which should be the deciding factor rather than the medium through 
which it is sold. 

RBSG therefore suggests the introduction of a number of categories of product with 
cooling off periods adjusted in line with the complexity and the level of consumer risk 
of the product being sold. This could allow a range of alternatives, including no 
cooling off period in some cases where legal certainty is required on conclusion of 
the contract, and an extended period for contracts which are more complex or risky  
to allow the consumer to take independent advice. 

 

Question F2: How should the right of withdrawal be exercised? 
RBSG supports option 2: one uniform procedure for the notice of withdrawal across 
the consumer acquis would be established.  

This seems to be the best option for the consumer, and has the advantage of 
simplicity, but there should be some scope for businesses to set some practical 
parameters such as notice to a specified address, fax number, email address etc. in 
order to simplify the logistics of ensuring notices reach the correct area. 

 

Question F3: Which costs should be imposed on consumers in the event of 
withdrawal? 
Again, none of the proposed options seems entirely appropriate. Instead, we would 
suggest the Commission consider differentiating between types of products/services 
as there will be different costs associated with each. Any costs imposed should 
reflect reasonable costs likely to be incurred by the provider.  
 

Question G1: Should the horizontal instrument provide for general contractual 
remedies available to consumers? 
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RBSG supports option 1: status quo: the existing law provides for remedies limited to 
the particular types of contracts (i.e. sales). The general contractual remedies would 
be regulated by national law. The reason we support this option is that we believe it 
will take many years before harmonisation of general contractual remedies will be 
realistic given the very differing legal systems within the EU. In addition, the Rome 
Convention means that consumers enjoy remedies consistent with national law 
where this is more beneficial than the provider’s law.  

 

Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract? 
RBSG supports option 1: status quo: the issue of contractual damages would be 
governed by national laws, except when provided for in the Community acquis (e.g. 
package travel). The reason we support this option is that we believe it will take many 
years before harmonisation of rights to damages will be realistic given the very 
differing legal systems within the EU. In addition, the Rome Convention means that 
consumers enjoy rights consistent with national law where this is more beneficial 
than the provider’s law. 

 

RBSG is not involved with the sale of goods and has not therefore responded to the 
questions in section 5. 


