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*Guestlecture given at the Harvard University, John F. Kennedy School, Bell Hall 2007-04-16 – adressed 
to the European Commission, responding to the Green Paper on the Review of the Consumer Acquis 
COM(2006) 744 final. For further information see Johannes W. Pichler (Ed.), eBusiness versus Recht, 
2005 and Johannes W. Pichler, Internet Auktions Business versus Rechtssicherheit, 2007 (in print)  
 



1. The timeliness for my issue? A Green Paper on Consumer Protection Rights 
 
The European Commission (herewithin referred to as: Commission) presented a Green Paper on 
the Review of European Union Consumer Protection Law last month and asked for comments to 
be submitted no later than May 15, 2007. Here we go, High Commission. 
 
„Our“ Green Paper allegedly concerns the protection of consumers. The objective is to stimulate 
consumers’ confidence in the internal market.  
 
But note: Some of the real reasons behind the main announcement are of a specific kind. Chapter 
3.1 comments: Changing attitudes on the rapidly evolving new market´s developments of digital 
technology and digital services and of online auctions cause problems. As a result these 
difficulties are deterring many people from the eMarket. Let’s analyze: the Commission has made 
two correct observations on the reality of cross border eCommerce.  
 
The Facts are first! All current legal measures are, apparently, making eBusiness not secure 
enough. In fact error rates, disappointments and fraudolous activities have increased in all 
eBusiness market activities, in particular in the online auction business.  
 
Second, an overarching goal of European eCommerce law is to boost e-markets, including the 
crossborder e-markets activities. This e-aim was also prioritized within the so-called Lisbon 
Strategies, their aim basically is or was  to overtake the US economy by 2010. In the US soon to 
be known as the China Strategies ☺ 
 
So far none has come to fruition. Neither the first goal;the e-goal, nor, of course, the second goal 
of outdoing the US economically. And the European consumers have not taken the eBusiness 
bait. The two leading e-companies, Amazon.com and ebay.com, have thus been able to capitalize 
on the weak European ebusiness landscape. Despite all studies and projections the Europeans 
have not been using the Internet to transact from b-to-b, b-to-c, c-to-b, c-to-c and c-to-all at 
lowest transactional cost Europe-wide and world-wide. So, the European Union’s objectives have 
not been realized.   
 
In my opinion, these objectives will not be achieved if they get further support only by the 
traditional regiments of laws and regulations. The irony is inescapable, that a European speaking 
at Harvard University is telling that to the Commission – and for that matter to every legislator 
everywhere in the world! 
 
 
2. The crucial problem? Lack of confidence, lack of trust! Wow! 
 
Europeans are obstinately refusing to flock in millions towards eCommerce. The Commission has 
miraculously brought about the reasons: Lack of confidence! Lack of trust! Littlewonder!  
 
This has prompted the Commission to appeal to its citizens: Europeans! Trust! Speaking in the 
name and for the sake of the Lisbon Strategy! Look people: This e-world of unlimited buying and 
selling could be so beautiful, a real brave new world. The never-ending quasi-religious buying 
and trading, bidding down, (well, and sometimes betraying a little, deceiving the deceiver), this 
could offer such joy  and, let´s hope, an economy relaunch. 
 



But the manipulated consumers do not follow the invitation to the extent suggested and predicted. 
That must not come as a surprise! E-users do have good reasons not to buy online. If  buyers pay 
in advance they don't know if they will ever receive their goods. And the seller doesn't know if he 
will ever get the money if the the cash doesn’t come in advance. That is the first dead-end. A 
deadlock. 
 
But then, where do the impressive ecommerce transaction statistics come from?  Not from the 
people on the street. Amazon and ebay and a bunch of gambling firms cannot explain the overall 
volume, at least not in Europe. Rather they stem from two sources: b-to-b transactions between 
huge industries and the dynamically increasing internet banking. 
 
So let’s take stock: The objectives, as promised by eCommere, to create millions of new 
customer relations have not been achieved. Rather, already existing avenues of fund transfers 
have been substituted by electronic ones. The promises proclaimed millions of new business 
developments, a globalwide new interchange and new swap relations did not come through.   
 
Yes, we have an amazing information tool at our disposal. Powerful search engines and price 
engines make the hoped-for goods easily comparable. But eCommerce in Europe has not 
benefited the millions of little suppliers and billions of canny and thrifty buyers. The real winners 
so far have been a handful of great e-companies.  
 
But was eCommerce designed for a few international key companies like amazon and ebay? 
Well, not exclusively. Keep in mind that the eAuctions Industry has created a lot of new business 
relations which would never have developed without this platform. But this is a unique case. I 
will come back to that later, because this one causes a lot of law-related complexities, which 
hardly could be solved by any legislator.   
 
 
3. Reactions to disaffirmation and denials? Go figure! 
 
The economic-political implications of the answer given by the Comission as well as of other 
legislators, in favor of eCommerce is the following: People drive success! We just have to repair 
the lack of confidence and the lack of trust. And how are we going to go about this? We simply 
have to improve the legal order. The suggested remedies: Empowering the consumers, ensuring 
enforceability, clarifying the competences of the courts, lowering barriers to accessing the legal 
system,  harmonizing legal differences across borders and sectors, adding alternative conflict 
solution models (best done through law, somewhat regulated, standardized and made mandatory). 
Law, law and law again. 
 
Doing so, the European Commission seems to say to legislators, we have the equivalent of Jesus’ 
miracle of the loaves and fishes – a few laws here and there and everybody will be fed: on the 
supply and on the demand side. Consumers will be increasingly entitled to whatever they desire. 
And the suppliers get bombarded with pre-contractual information duties and contractual 
responsibilities to inform the consumers. In Europe such suppliers have to comply with dozens of 
such warnings and informational requirements. And all of it in the name of legal certainty and 
security.  
 
But nobody seems to care that these benefits are failing to help consumers. Nobody seems to care 
that the consumer terms and agreement contract labels imposed on sellers can hardly be fulfilled, 
mostly because they are technically impossible to fulfill. At the very least, these requirements 



cannot be fulfilled in the mobile ecommerce markets. How for example should all these labels be 
displayed on small cell phone screens even if these become as impressive as the iPhone?  
 
And let´s suppose that by some technical miracle the screens of mobile devices will be able to 
display standard form contracts and general terms and conditions as well as all other requirements 
on the small screen real estate. Then we still have to face another crucial issue. Who, dear 
European Commission, is to be charged for all the time and money that it will cost to download 
the mandatory consumer information labels to one’s mobile device and who will be eager to pay?  
Quite frankly, because of these and related matters practically all contracts concluded over 
mobile devices in Europe – the much touted m-commerce - are legally invalid and subject to 
appeal.  
 
Perhaps surprisingly, the consumers are not the ones complaining or litigating; not at all. Others 
fill in for them. In particular a lawyer’s proletariat, underemployed, rarely seeing a real client, 
investigates with the meticulousness of an FBI agent such formal defects. Once they detect a fault 
these lawyers send out the continental European equivalent of a cease-and-desist letter, 
particularly to small businesses – and include their invoice. And now these are followed by a next 
generation of blog-lawyers, screening day by day webblogs for illegal whatsoever – and include 
their invoice. That’s what they live off of: even much mickle makes a muckle.  
 
Unfortunately, such observations, drawn from real life, are evidently irrelevant to legislators. And 
so their quest to use traditional methods goes on and on: Laws, regulations, prescriptions and 
interdictions - ever more of the same. Thus we Europeans have not only numerous directives 
around eCommerce, but also have to deal with a Draft Directive on Mediation, mainly adressed 
to eMediation in eBusiness, which has been quietly shelved in Brussels and so now we have the 
aforementioned Green Paper. 
 
 
4. The Assumptions on the role models in the Green Paper? Consumer versus Professional! 
 
Of course, as the title „Green Paper“ indicates, the European Commission, realistic as it is, acts 
politely and therefore pretends to be wondering, introducing rather systemic questions and 
approaches. That demonstrates a high standard of juridical professionality. It is always 
recommendable I say, tongue in cheek, to start solving a factually unsolvable problem by raising 
constitutional questions.   
 
So, the Commission poses the question whether the apparent vertical approach of laws is still 
adequate or if this one should be replaced by a rather mixed or even horizontal approach. 
Specifically, it muses whether the reason for the consumers’ denial of eBusiness could be a 
consequence of the length of the cooling-off period for cross border distance selling varies 
between Member states, that creates uncertainties of consumers. 
 
Commission, wake up! People don´t even know about cooling-off periods in general, and their 
length, in particular, even in their national laws. How should they be familiar with the European 
legal niceties of such matters in eBusiness? 
 
But the Commission is unperturbed. It marches on and identifies additional potentially dangerous 
uncertainties caused by inconsistent definitions of consumers versus businesses among national 
laws in Europe. And uses the following apparently highly relevant case: why italics? when a 



doctor buys a car and occasionally uses it to visit a patient, he could be seen as a consumer in 
one member nation, but a business in another member nation.   
 
But in reality the Commission is concerned about the homogeneity of European Union law and 
the fact that the EC-Directive on Doorstep Selling uses another consumer definition than the 
Directive on Price Indications. And The Unfair Contract Terms Directive has a third definition. 
The same is true for terms like businesses, suppliers, traders, and sellers.  
 
I won’t bore you with more details. Harvard University would be the wrong place to analyze 
European consumer protection laws labyrinths. There are appointees for that and the Commission 
should consult with Johnny Herre, Ewoud Hondius and Guido Alpa. These experts are the Task 
Force on Consumers and Professionals within the outstanding European Study Group on a 
European Civil Code, better known as the von Bar-group. 
 
But the Commission has identified two very fundamental and functional currents of eBusiness 
markets:  
 
First, some businesses, such as individual entrepreneurs or small enterprises, may be quite similar 
to consumers. This raises the important question of whether or not they should benefit from the 
same legal protection afforded the consumer. Second, the Commission is concerned about 
consumer protection when consumers are acting through an intermediary. Ebay&Co, are you 
listening? 
 
In the first case the Commission raises the very legitimate question, whether protection should be 
linked to artificial definitions of consumer and business OR based on the circumstances of a 
concrete transaction. For the Commission this is an impressive level of awareness. I will return to 
this issue in a minute. The second case of transactions arranged through intermediary brokers 
raises the next very legitimate problem, whether consumer-to-consumer transactions should 
really be excluded from consumer protection laws. Tragically, and I am using this word 
deliberately, the Commission loses its own direction and neglects to draw the logical conclusions. 
 
And at the end of the Green Paper the Commission concludes with the usual polite but rather 
rhetorical question: Are there any other issues or areas that require to be explored further?  
 
Yes, indeed, honorable Commission: In the context of eBusiness there are only other issues and 
areas that count and need to be exlored, and nothing else! 
 
 
5. The Reality of eBusiness? Mistrust of the Law! 
 
Let me explain: Stupid, it´s the law working e-counterproductively. Stupid it´s the real world, as 
it is, producing no significant e-productivity. Complexity of the situation is the real problem, not 
underregulation. 
 
Despite the pretention of cohesion of national, as well as European legislation, an opaque process 
of shifting powers is under way. Legal power diffuses to somewhere else, mostly into 
globalization, and then just disappears into the societal black boxes. This power vacuum caused 
by the dissipation of public power is filled by new big players. They offer more to their customers 
than legislation could ever hope to impose. These new rulesetting market powers do not fiddle 



around guarantees and warranty rights. If a customer screams „error“, they just give the money 
back irrespective of the legal dimension.  
 
There is another diffusion or shift in power. One from top to bottom, from e-sellers to e-buyers. 
Just think about the phenomenon of comparison shopping like pricegrabber or froogle and 
bidding groups beating down prices. Further we have a shift of power from small markets to 
market concentrations. And finally we have a shift of power from inside to outside, from 
monopolies of states to private institutions.   
 
However, who comprehends these multiple shifts? The legislators act as if they could. But all 
they are able to create is illusory certitude. People sense that. And if they look for trust, they find 
it among the global private sector players rather than national legislators. 
 
That is the real reason most of the people in Europe keep away from cross border and Internet 
transactions with unknown partners. Well, they do this partly because of digital illiteracy and 
partly because of the digital divide. But overwhelmingly they have very good reasons to stay 
away.  
 
-Not knowing whether the other partner even exists somewhere on the other half of the globe 
-not knowing, where her court is, perhaps in Harare or Timbuktu 
-not knowing, if the other is just a virtual partner, perhaps a post box with a bank account 
-not knowing, whether she is bankrupt or solely unwilling to fulfill the contract 
 
this is a veritable risk. 
 
In short, in a market where everything that could go wrong actually may go wrong, it is simply 
smarter to stay away from it altogether. Even in the face of sensational savings to be had. Here 
cautiousness is simply prudent. Even when laws are clear regulating cases of non-performance. 
Legal safeguards just define how a solution ought to be found. They say nothing about the reality 
of how a solution is actually found (or not). So, we have to ask: Are legislative means still useful 
for global eBusiness? I think you can guess the answer.   
 
Certainly some people are doing eBusiness anyway. These market participants have hope. Those 
who trust, just trust. Partly based on having had a number of positive experiences in the past, 
partly just because they are optimists. They accept risk, especially when the deal of the Century 
seems to beckon. They accept the significant higher risk that eCommerce has compared to 
traditional business.   
 
But both these groups – those that abstain from eCommerce and those that accept the risk - are 
served by the same laws. Yet, the first group ignores the promises of law and stays away despite 
the legal guarantees. The second group keeps on transacting online, despite awareness that 
neither law nor any entity could be of help when damage has occured, especially in the context of 
a cross-border transaction. And providing more laws cannot change the reality of risk, neither for 
consumers nor for businesses. 
This is eminently true in the auction business. Complaints increase rapidly, at least in Europe. 
But, at least on the European continent, we have no trustworthy empirical data on auctions. 
Maybe Ethan Katsh, who has designed Ebays conflict solution tool, knows more. Ebay Europe 
itself has officially stated, at a symposion I have arranged at The Austrian Legal Policy Institute 
last fall, that the problems are minimal. But they would not release numbers because they say 



they do not collect them. Gosh! The real error rate is the most treasured secret of the auction 
industry! Silly would they be, to disclose it! Of course they want to protect their business model.  
 
Yet, regardless of precise numbers, we can safely assume that there is a certain rate of deviancy 
in the auction business. But frankly I am not much interested in precise numbers. You’ll soon 
find out why. But I DO want to warn legislators to start regulating something they have no 
awareness of. 
 
 
6. And the Legislation? Ignoring what´s up! Who and where is the e-consumer?  
 
Legislators meanwhile prefer ignorance. It’s easier to stick emphatically to conjectures; to stay 
the course! And not to scrutinize, whether the foundations of the civil law codes and civil 
procedures are still applicable.  
 
The limited amount we currently know about emarkets we have learned through sociology of 
law, philosophy of law, and forensic psychology, or of the FTC investigation, but this knowledge 
does not interest legislators.  
 
 
7. In the business of legal policy I care about fundamental concerns and principles!  
 
Fundamental, ethical, operational and practical worries around the eCommerce push one to look 
for alternative answers to the major questions.  
 
First question: Is it law’s task to promote markets in general and the eMarket in particular?  If so: 
is there an ethical obligation for us academics to participate in this particular discourse?  Are we 
witnessing a worship of a new Golden Calf of consumerism? Is it all a game of satisfying tertiary 
needs? Should I invest in figuring out how to ensure unencumbered online shopping frenzies?  
 
My tone could be seen as negative. But this is not true. My inquisitive undertones just 
demonstrate the need for general reflection. Do we really have a good reason to protect the e-
greedies and e-negligents? I believe yes. 
 
It is fundamental to our legal order that it protect people even against self-provoked risks. Legal 
orders do not care about the amount of damage and the context of damage done. Even a small 
injustice is still, well:, unjust. At the same time, shielding people from these risks, including not 
providing protection at all, would be nothing but paternalism. 
 
What is not clear however, is whether or not we have to provide such protection through the legal 
system. Especially when, as we have seen, legislators have little sense of what is actually going 
on .  
 
This imposes ethical and strategic problems.  
 
Protect who against whom and to what extent? Who do we suppose is in need of protection, and 
if so, who is in need of less protection? If we disagree with Karl Marx´s theory that law is nothing 
but an instrument of the ruling classes, we have to ponder these questions carefully.  
 
Today, the right answer offered by legal policy is that the law has to be always on the weaker 



party´s side. The stronger party, it is assumed, can protect itself. Consequently, the law focuses 
on defining who is the weaker party. Typically, in the human rights context we define children, 
patients and similar groups, who have difficulties enforcing their legitimate self determination 
rights, as weaker. In a similar context the law, at least in continental Europe, defines consumers 
and employees as well as several others as weaker. The idea behind it is simlar: identify those 
that are in a relatively inferior position compared to their respective contractual partner. 
 
But who is the typical weaker one in eBusiness given the uncertainties I have mapped out – and 
will map out? The consumer? When we have no solid definition of who and in which situation is 
the consumer? Remember the doubts of the Commission, whether any business by law, is 
factually a business and any consumer in the meaning of the law is a pure consumer. 
  
 
8. Nothing but questions, doubts and worries about the weaker party in eCommerce!   
 
Is anyone who frequently sells large quantities of goods a power seller and, as a result of that, to 
be defined as a business? Is any consumer, maybe one organizing a bidding group and for that 
matter acting like a business, nevertheless a pure consumer? In other words, is a bidding group 
pushing down the price like Wal Mart is doing its supplier’s price, just an incidential 
agglomeration of many single consumers? Really?  
 
The Commission’s Green Paper, even having acknowledged these complexities, clearly sides 
with the consumer. But show me one single legislator who would not do the same. But then 
couldn’t this partiality on the part of the Commission be a reason why eCommerce in Europe has 
not taken off? Have European legislators cut off the very branch they were sitting on? 
 
Let me posit a series of questions: 
 
- Could it be that people in eMarkets are shifting their behavioural attitudes towards a new 
entrepreneurial sense?  
-Could it be that people use the anonymous e-markets to test their skills and compete against each 
other?  Autonomy regained?  
-Could it be that one who started as a wolf but in the end is shorn off like a sheep, tends not to 
complain but treat it like losing a game?  You know, the „no risk no fun“ formula!  
-Could it be that the bidders entering the auction portal act like players; by entering the sports 
arena they consent to all possible damages that typically occur in the arena?   
-Could it consequently be that auctions should not be subjected to the sale of goods laws, but to 
the laws of sports?  
-Could it be that people willingly abandon or relinquish the protection legislators so vehemently 
want to afford them, like partners cohabitating without marrying and thus signaling consent to 
exclusion from the benefits of family law?  
 
If so, shouldn’t we ask the participants of this e-poker, whether they have deliberately opted out 
of the legal provisions and instead opted into a new self-esteem? And lest you forget, I am only 
talking about civil law, penal law provisions remain anyway!  
  
 
9. To regulate or not to regulate, that is the Question!   
 



The legislator’s answer to this Shakespearean question we know. They act with mandatory mass 
vaccinations, even though it is unclear whether or not the vaccine is working. They vaccinate 
irrespective of whether the patient is consenting. They are not asking the eAudience whether they 
prefer to look for effective prevention on their own. As we saw, a large number of people are 
protecting themselves perfectly fine by not participating in ecommerce in the first place.  
 
And another group selects homoeopathic treatment, i.e. to live with the risk, to trust on trust seals 
and like mechanisms that offer an accuracy similar to weather forecasts. They are content with 
some recompenses and reimbursements and – best case- money back from the large players.  
 
And then there is a third group that decides to go far beyond all the ordinary remedies and buy 
insurance coverage, covering far beyond what any legal promise ever could guarantee.   
 
Only one thing is obvious; in the cross border eBusiness any legal measure is a symbolic activity, 
producing illusionary (and illusive) security. 
  
In the cross border eBusiness, if not in eBusiness in general, the law is a dead-end, legislators! 
 
 
10. Dead end? No chance at all? A Solution. No:  THE Solution 
 
Well, there is a scapegoat! But the only one who could bring about a solution is the global 
community of eBusiness users. The users!. 
 
Does this imply that we should aim for self-regulation as Gunther Teubner has suggested? Or go 
back to Roman roots? Roman law already states: non dormientibus, sed vigilantibus ius creatum 
est. Tua res agitur! Take care of yourself! 
 
Well, yes and no. Let us look at the limitations of the impressive idea of Teubner’s autopoetic 
law in the context of eCommerce. Should we really expect an e-seller in Leonard Cohen’s 
Katmandu and an e-consumer in Bruce Springsteen’s Streets of Philadelphia to self-regulate their 
contractual terms? Evidently no. Autopoetic law rests on representative and deliberative 
structures, which we do not have in the globalizing eCommerce.  
 
But from where can we adopt or adapt then? Well, from  the market. 
 
The market already offers several services. Credit cards, online brokers, auction firms, are all of 
assistance. But they mostly step in only in extreme cases; mainly in cases of fraud. They regularly 
do not extend to defective products. Often they are based on voluntary compliance.  
 
And their aim is not justice but the furtherance of their respective business models. This isn’t all 
bad, but neither is it good enough. 
  
In my study, which I will get to in a minute, I have evaluated some of these services, like iLoxx 
and Squaretrade. So? Well, we need not reinvent the wheel. But we can improve on existing 
models.  
 
 
11. So, where and what is the suggested change? A „managed cure model“ scheme 
 



We do not need more laws but rather a bundling of services into an all-in-one-service scheme. 
We need a service package combining existing as well as novel strategies. 
 
Global functioning eBusiness needs to be rehumanized. That means to have an entity identifying 
anyone who would like to participate in a secure eBusiness. What is needed is a globally 
operating, non-virtual entity offering total coverage of any objective damage. Irrespective of the 
reason why. No one, ultimately no one, should be denied her rights! 
 
It needs a „cure entity“ working as an intermediary and as an impartial trustee to any eBusiness 
partners, partners who voluntarily, of course, opt for this model. 
  
This new scheme does not neglect the standards of legal orders; on the contrary. It simply 
surpasses them and creates its own global terms and conditions and deals with any participant on 
the basis of her or his own laws and jurisdiction. Therefore this scheme should be subject to 
evaluation or patronage of an organization with democratic legitimacy. We’ll come back to that. 
 
Unlike law, this scheme does pretend not only procedural certainty but, adequate outcomes. 
Unlike the law, it does not aim for process but results.  
 
This scheme must be operable and affordable, it must be self-sufficient, that means that it is to be 
born from its user community, but carried out by professional service providers. And any costs 
must be internalized. That means that it is absolutely not designed to be for free. 
 
 
12. Appearing like manna from nowhere? No! A scheme adressed to be adopted by 
investors! 
 
Due to time contstraints I can only sketch out my proposal. I am happy to tell you more in the 
Q&A. I also invite you to take a look at www.ec-cure.com, where you can find a ten-minute 
video detailing the plan in English and German. My model has received support from the 
Austrian government and has been developed by a team of researchers under my leadership at an 
Austrian eCommerce center. Investors identifying themselves on the portal can get a video of 
about thirty minutes and in case of further interest a documentation of hundreds of pages. 
  
Here come the key elements. 
  
i. The cure entity must provide trust and confidence – and comfort 
 The scheme can only work if it is supported by a consortium of three global players first: a 
logistic company like Fedex or DHL; an insurer, let us say AIG; and a financial service provider, 
you name your greatest bank. The reason behind this gargantuan construction is to ensure that 
there is an office of one of the partners or a partner’s partner in very last corner of the world: 
tangible, physically accessible, factually servicing. 
 
One joins the service like one applies for a credit card. Once affiliated, users get a kind of 
electronic signature. eSuppliers, irrespective of whether the law says they are a business or a 
consumer; whether large or small they can link to their website by a button, like credit cards do. 
The schemes price is included in the overall cost of goods contracted, and the service guarantees 
those so called Landed Unit Costs. So, a buyer always knows what she will have to pay in the 
precontractual phase. 
 



ii. Secure and total coverage (CompleteDamageWaiver) of any default risk   
The scheme offers to cover any unsoluable conflict and to resolve the open dispute. To combat 
misuse the scheme uses the standard set of mechanisms from blacklisting to –worst case – forced 
exit.   
 
iii. Customers amenities and comforts 
The scheme offers services that could not be afforded by consumers or small enterprises and 
hardly by medium-sized ones. (Let me say, any e-Business user has a branch somewhere in the 
world). These services start with identifying any participant, by pre-selection, and offers contract 
assessment services. And the scheme assumes the co-ordination of all information flows. Then, 
both partners can continuously monitor all the steps of their business by „track and trace“. 
Furthermore, the scheme remains in the loop on anything of relevance and can interfere long 
before a conflict appears to be inevitable. Other comforts are money-back guarantees, escrow 
services, escrow payments so that it can be returned during the average period of notification in 
case of defects, and at the same time acting as a financing tool to the supplier, especially small 
suppliers.  
 
iv. Conflict solution chain model 
The scheme offers a seamless out-of-court solution model. Online, of course. Beginning with a 
hands-on conflict management, then turning to eMediation. Settling cases at the eArbitration 
level is to be done according to the national arbitration laws of the respective transactional 
partners. The option to settle the conflict by arbitration results from a general assignment. Both 
partners, consenting to the assignment construction, have „transacted away“ in advance their 
regular right to litigate. So there is always an option for the scheme to subrogate in anyone’s 
place.  There is just one situation left, that could come up: A consumer recalls the assignment or, 
when not satisfied by the arbitrator’s decision, attempts to have the decision overruled in her 
court of law. In such cases it is the scheme’s obligation to indemnify the other contractual party .  
   
 
 13. And now? The WTO or the UN or the EU/EC are invited to adopt and adapt the 
www.ec-cure.com model and potential investors are invited to fund the core entity 
 
A whole variety of organizational models are conceivable. Including a Public/Private Partnership.  
The core service entity has to be market-driven and market-based, however. The eArbitration 
court on the other hand could, if necessary, be developed with the help of national authorities. 
 
Rather than blindly trusting markets I suggest making this eCommerce cure entity subject to 
public or parapublic governance structures under the evaluation regime and/or under the control 
of a joint accredited commission located at an institution, which is organized along the principles 
of legitimacy. Let us say, under the control of an institution like the WTO or the UN - or the EU 
for testing a continental run model. 
 
This model does not compete with legislations. It merely offers other channels. But even this 
model is based on law. On a law without legislation. Ius ex pactu, law by contract.  This one 
ultimately generates  actual security. End of Dead End. 

 


