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The Organisation for Timeshare in Europe (OTE) wishes to thank the European Commission 
for officially consulting with OTE on the Review of the consumer acquis.  

As the Trade body for the Timeshare industry in Europe, OTE is well placed to comment on the 
issues raised in the Consultation Paper, as the review of the Timeshare Directive is not only 
included in the scope of the broader review but is also at an advanced stage of the procedure. 

ABOUT THE TIMESHARE INDUSTRY 

The European Timeshare Industry totals some 1,500 timeshare resorts with 85,000 holiday 
apartments producing some 70 million bed-nights a year. Timeshare services 1.45 million 
European families who own over 2.5 million timeshare weeks and 80,000 plus families 
purchase a timeshare annually. Timeshare resorts welcome some 7 million consumers every 
year. Timeshare contributes over €10 billion to the European tourism economy every year. It 
significantly supports local tourism employment, with an estimated total contribution of over 
200,000 jobs in the EU, mainly in areas that have significant unemployment. 
 

ABOUT OTE 

As the trade body for the timeshare industry in Europe, OTE represents Members operating 
throughout Europe, from Finland to Cyprus, from the Ireland to Greece. OTE member 
companies undertake the large majority of timeshare sales being concluded in Europe 
estimated at 70% of total sales. 

OTE Members include Hilton Grand Vacation Company, Starwood Hotels and Resorts, RCI, 
DeVere, Sol Melia Vacation Club (Spain), Pestana Hotel and Resorts (Portugal), Club Galaxia 
(Grecotel-Greece), Leptos Group (Cyprus), GE Finance, Club La Costa, Petchey Leisure, 
PWC, and many other small- and medium-sized resort developers, management companies, 
trustees, law firms, and accountancy firms.  

Many European timeshare companies have developed resorts in rural areas of Europe where 
those companies have direct regional- and cultural ties, such as Scotland, the Greek islands, 
the Italian countryside, the West of Ireland or Cornwall to name just a few examples. These 
companies fall in the small and medium size category, and these companies have a significant 
impact on the local tourism economy as a result of their year-round economic activity.  

OTE has an established Code of Conduct and accompanying Alternative Dispute Resolution 
Scheme which is independently administered by the Chartered Institute of Arbitrators in the 
UK, which ensures the fair and speedy resolution of any consumer complaints. 

OTE is and has been cooperating with governments, authorities, consumer associations and 
individual parliamentarians at both national and European level to ensure high business and 
ethical standards for timeshare and in resolving consumer complaints. OTE has also been 
active in supporting enforcement authorities pursuing fraudulent companies. 

Together with TATOC (The Association of Timeshare Owners Committees), OTE set up 
VOICE in 2002, the Vacation Owners Independent Coalition in Europe, which is now an 
independent association with the aim of assisting timeshare owners and consumers. 
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Executive Summary 
 

• OTE believes that, in line with the European Commission agenda on Better 
Regulation, its stated objective of modernising the consumer acquis, as well 
as taking the European Contract Law process and the Lisbon Strategy into 
account, any new legislation must be based on  factual and precise 
information, be targeted, balanced and achieve its objective without unduly 
negatively impacting on industry. Timeshare in particular is one of the few 
sectors showing stable growth in the European tourism economy and 
employing thousands of European citizens; 

 
• OTE fully supported and continues to support the Unfair Commercial 

Practices Directive (UCPD). The UCPD will have a large impact on the modus 
operandi of any business and this will be felt from the second half of 2007 
onwards, once implementation is completed. We expect that the UCP laws 
will significantly increase consumer protection, but the impacts have to be 
tested in practice. We will support any initiative aimed at cross-harmonising 
the consumer acquis, as well as ‘better regulation’ resulting from a 
horizontal approach. In this context, OTE believes that the current review 
should also result in an integrated proposal to modernise the entire 
consumer acquis rather than a piecemeal approach; 

 
• OTE believes that new horizontal legislation on B2C sales of consumer 

goods and services should be introduced. This could overcome the ‘loop’ of 
a continuous re-legislation exercise to catch up with new product and 
services. This is especially true because often the problem lies with the 
sales and marketing methods and not necessarily with the products and 
services themselves. This would constitute ‘future-proof’ and therefore 
better legislation.  

• A vertical legislative approach takes considerable time to achieve results. By 
the time legislation is transposed and implemented by the Member States (3-
5 years), rogue traders will have been able to side-step new requirements by 
adapting their services to just fall outside the scope of any new Directive 
before it is even in force; 

• A horizontal approach is more effective and could include revising the 
Doorstep Selling Directive, Distance Selling and Timeshare Directive to give 
consumers rights such as a cooling-off period, full disclosure and protection 
of any monies paid when a purchaser is approached pro-actively by a vendor 
in publicly accessible places with the aim to sell to the consumer following 
that approach. Insofar as the review of the Timeshare Directive is concerned, 
this approach would definitively deal with the problems as reported by 
consumers concerning the selling methods of operators of long term holiday 
products. 
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Question A1: In your opinion, which is the best approach to the review of the consumer 
legislation? 
 
Option 1: A vertical approach consisting of the revision of the individual directives. 
Option 2: A mixed approach combining the adoption of a framework instrument addressing 
horizontal issues that are of relevance for all consumer contracts with revisions of existing 
sectoral directives whenever necessary. 
Option 3: Status quo: no revision.  
 
OTE firmly believes that the objectives and the principles governing the Commission’s 
approach to Better Regulation should be the basis for the modernisation of the consumer 
acquis and as such we support option 2, provided that first a horizontal instrument is 
developed, after which vertical directives can be cross harmonised with the horizontal 
instrument. 
 
Better Regulation 
OTE supports the European Institution’s view that proportionality, accountability, consistency, 
transparency and targeting are the regulatory principles that should be applied in modernising 
the acquis. 
 
Proportionality demands that any new legislative measure aimed to better protect consumer 
rights is not only in proportion to the existing detriment caused by certain economic activities, 
but also in proportion to the extent and importance of this economic activity. 
 
Consistency is important to ensure that consumers and businesses enjoy legal certainty whilst 
operating freely in a well-functioning internal market which benefits all European citizens, 
whether they be holiday makers, timeshare owners or employees of timeshare companies. 
 
Targeting is absolutely necessary to ensure that the causes of - and the economic interests 
responsible for - the consumer detriment are dealt with without unduly harming the economic 
interests of those that are not implicated. 
 
Finally, accountability and transparency are key elements of the better regulation drive aimed 
at those involved in the legislative process. As a European stakeholder, OTE supports the need 
for all relevant stakeholders to be transparent about and accountable to those they represent. 
Any legislative proposal should be the result of due process, allowing input from those affected, 
taking sufficient time to consult and to consider alternative options, and with clear and 
transparent objectives, timelines and rules of procedure. 
 
Ex-ante impact assessments are crucial to measure the proposed legislation against all such 
principles. 
 
According to logic, and good lawmaking, the first step in the review of the acquis ought to have 
been an exercise aiming to get a clear insight on how all of the Directives under review have 
been transposed, implemented and enforced, in order to identify obstacles and bottlenecks and 
to determine the best approach to address these. Such transposition reports have now been 
partly concluded. However, it is unclear whether these include ex-post impact assessments 
determining the full impact of the Directives on consumers and business. 
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Secondly, an accurate assessment of the performance of the new Unfair Commercial Practices 
laws is a crucial factor to be taken into account before embarking on a review – whether 
through horizontal or vertical instruments - of consumer legislation. As the UCPD is only 
entering into force this July, it would be recommended that a Study be launched to see how 
implementation has been achieved, and that possible impacts are being thought out. 
 
It is at this – hypothetical – point that a horizontal instrument regulating sales practices, rather 
than products, would be welcomed. 
 
In OTE’s view, it scarcely seems rational that the results of the current consultation will come 
too late to inform the review of at least one of the directives under scrutiny, namely the 
Timeshare Directive, a proposal for which is to be adopted within weeks of this consultation 
ending. Likewise, the legislative proposal will also precede a future horizontal instrument in 
which key issues also pertaining to Timeshare could potentially be addressed, such as 
provisions for the exercise of the right of withdrawal. Setting aside the industry’s specific 
positions on the policy content of a revised Timeshare Directive, OTE considers that such an 
approach is in conflict with Better Regulation principles and seriously undermines the potential 
for success of the new Timeshare Directive as a future-proof instrument. 
 
Within the context of the review of the consumer acquis, the Commission should give strong 
consideration to the option of amending and merging the Doorstep Selling Directive, Distance 
Selling Directive and the Timeshare Directive into one horizontal Sales Method/Practices 
Directive, which would constitute better and more future-proof legislation, rightly targeting those 
problems as experienced by consumers resulting from certain unchecked high pressure sales 
practices. 
 
For consumers invited by a vendor to make a purchase, the disclosure of all material aspects of 
a purchase, a cooling-off period, and the protection of any deposits paid on the day of the sale, 
are crucial factors. By linking these three core elements of consumer protection to specific 
sales methods, i.e. methods whereby the vendor initiated the sale, consumers will be 
effectively and widely protected. This severs the link between consumer protection and a 
product or service, and establishes instead a correct link between consumer protection and the 
selling methods used by the vendor, thereby avoiding loopholes resulting from product/service 
‘innovation’. At the same time no avoidance is possible by the companies using pro-active 
sales methods, i.e. whereby the vendor initiates the sales process by contacting the consumer, 
as these companies can only sell successfully by employing these methods often accompanied 
by high pressure sales tactics. 
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Question A2: What should be the scope of a possible horizontal instrument? 

Option 1: It would apply to all consumer contracts whether they concern domestic or cross-
border transactions. 
Option 2: It would apply to cross-border contracts only. 
Option 3: It would apply to distance contracts only whether they are concluded cross-border or 
domestically. 
 
For the sake of consistency and legal certainty, OTE would consider Option 1 to be preferable, 
as many contracts are of a cross-border nature, and consumer confidence would benefit from 
having both types of contracts based on the same principles outlined in a horizontal document. 
 
Question A3: What should be the level of harmonisation of the revised directives/the 
new instrument? 
Option 1: The revised legislation would be based on full harmonisation complemented on 
issues not fully harmonised with a mutual recognition clause. 
Option 2: The revised legislation would be based on minimum harmonisation combined with a 
mutual recognition clause or with the country of origin principle. 
 
At this early stage in the process, a lot depends on the content of such a horizontal instrument. 
OTE wishes to put forward the following questions for consideration: 
 
• What are some of the horizontal issues to be addressed (realistically) by the future 

instrument? 
• At what level of protection will harmonisation be sought? 
• How will the Commission work to ensure that Member States enjoying high levels of 

consumer protection will be prepared to accept a potential full harmonisation 
approach? 

• On which issues does the Commission envisage harmonising fully, and on which 
would it seek to apply a mutual recognition clause? 

 
Question B1: How should the notions of consumer and professional be defined? 
Option 1: An alignment would be made of the existing definitions in the acquis, without 
changing their scope. Consumers would be defined as natural persons acting for purposes 
which are outside their trade, business or professions. Professionals would be defined as 
persons (legal or natural) acting for purposes relating to their trade, business and profession. 
Option 2: The notions of consumer and professional would be widened to include natural 
persons acting for purposes falling primarily outside (consumer) or primarily within 
(professional) their trade, business and profession. 
 
OTE believes Option 1 would provide greater legal certainty for both businesses and 
consumers. Indeed it is paramount that all cross-cutting definitions in EU consumer-related 
legislation be harmonised, in the interest of consistency and clarity. In particular, the definitions 
already outlined in the UCP Directive ought to be reproduced throughout the acquis. 
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Question B2: Should contracts between private persons be considered as consumer 
contracts when one of the parties acts through a professional intermediary? 
Option 1: Status quo: consumer protection would not apply to consumer-to-consumer contracts 
where one party makes use of a professional intermediary for the conclusion of the contract. 
Option 2: The notion of consumer contracts would include situations where one party acts 
through a professional intermediary. 
 
OTE believes that where a private person engages the services of a professional to act as an 
intermediary in the conclusion of a contract with another private person, the notion of consumer 
contract should apply. 
 
Question C: Should a horizontal instrument include an overarching duty for 
professionals to act in accordance with the principles of good faith and fair dealing? 
Option 1: The horizontal instrument would provide that under EU consumer contract law 
professionals are expected to act in good faith. 
Option 2: The status quo would be maintained: There would be no general clause. 
Option 3: A general clause would be added which would apply both to professionals and 
consumers. 
 
It is OTE’s opinion that the principles of good faith and fair dealing should apply to the exercise 
of all professional duties and would therefore welcome the inclusion of a general clause to this 
effect in a horizontal instrument. 
 
Question D2: What should be the status of any list of unfair contract terms to be 
included in a horizontal instrument? 
Option 1: Status quo: To maintain the current indicative list. 
Option 2: A rebuttable presumption of unfairness (grey list) would be established for some 
contractual terms. This option would combine guidance with flexibility as to the assessment of 
fairness. 
Option 3: A list of terms – presumably much shorter than the existing list – which are 
considered to be unfair in all circumstances (black list) would be established. 
Option 4: A combination of options 2 and 3: some terms would be banned completely, while a 
rebuttable presumption of unfairness would apply to the others. 
 
Of the above options, OTE considers option 3 to be the one affording the greatest degree of 
legal certainty for both operators and consumers. The concept of the presumption of unfairness 
leaves the door open to interpretation and puts the burden on the business operators to prove 
they have acted in good faith. This would not encourage a favourable business environment 
and neither would it extend greater protection to consumers than would be afforded to them by 
a simple, clear, black list of terms. 
 
Question D3: Should the scope of the unfairness test of the directive on unfair terms be 
extended? 
Option 1: The unfairness test would be extended to cover the definition of the main subject 
matter of the contract and the adequacy of the price 
Option 2: Status quo - the test of unfairness would be kept in its present form. 
 
OTE support option 2 as unfortunately the Directive has not been tested to great extent in 
practice, especially regarding the application of existing laws on unfair contract terms to rogue 
traders. 
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Question E: What contractual effects should be given to the failure to comply with 
information requirements in the consumer acquis? 
Option 1: The cooling-off period, as a uniform remedy for failure to comply with information 
requirements, would be extended, e.g. up to three months. 
Option 2: There would be different remedies for breaching different groups of information 
obligations: some breaches at the pre-contractual and contractual level would give rise to 
remedies (e.g. incorrect information on the price of a product could entitle the consumer to 
avoid the contract), whilst other failures to inform would be treated differently (e.g. through an 
extension of the cooling-off period or with no contractual sanction at all). 
Option 3: Status quo: The contractual effects of failure to provide information would continue to 
be regulated differently for different types of contract. 
 
OTE would prefer option 1. The consumer should be entitled to have the cooling-off period  
start over after the correct information has been received. However, such an extended cooling-
off period should be limited in time (3 months), and to those cases in which the consumer 
‘used’ the product/service in accordance with the contract.  
 
Question F1: Should the length of the cooling-off periods be harmonised across the 
consumer acquis? 
Option 1: There would be one cooling-off period for all cases when the consumer directives 
grant consumers a right to withdraw from the contract, e.g. 14 calendar days. 
Option 2: Two categories of directives would be identified and to each of them a specific 
cooling-off period would be attached (e.g. 10 calendar days for door-to-door and distance 
contracts as opposed to 14 calendar days for timeshare). 
Option 3: Status quo: cooling-off periods would not be harmonised in the consumer acquis; 
they would be regulated in the sectoral legislation. 
 
The cooling-off period is a key provision in all consumer protection legislation. It is OTE’s view 
that this issue should be addressed in a horizontal instrument and be fully harmonised across 
the Member States. This will build consumer confidence across Europe and foster a consistent 
legal environment for businesses. Option 1 is therefore preferred as the cooling-off periods 
should be linked to sales practices, not to products/services being the object of the contract.  
 
We support one cooling-off period for the entire European Union, ‘horizontally’ for all products 
and services for which a cooling-off period is applicable. In addition the cooling-off period 
should be linked to the nature of the initiation of the sales contract (i.e. pro-actively by the 
vendor) rather than linked to the product or service being offered. 
 
We therefore support a uniform cooling-off period for timeshare, but in the context of cross-
harmonisation mentioned in the review of the acquis including cooling-off periods for distance 
selling, door to door sales, insurance, and credit agreements. Ergo, all cooling-off periods in all 
consumer protection directives should be the same, thereby untangling the web of confusion 
affecting consumers and business. We can see no reason why the period should be greater for 
timeshare products but certainly 14 calendar days should be the absolute maximum. 
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Question F2: How should the right of withdrawal be exercised? 
Option 1: Status quo: Member States would be free to determine the form of the notice of 
withdrawal. 
Option 2: One uniform procedure for the notice of withdrawal across the consumer acquis 
would be established. 
Option 3: All formal requirements for the notification of withdrawal would be excluded. A 
consumer would then be able to withdraw from the contract by any means (including by 
returning the goods). 
 
OTE firmly supports the full harmonisation of consumer protection provisions throughout the 
EU where appropriate, such as for the right of withdrawal. The same is applicable for the 
notification of the cooling-off period in the contract near the signature confirming the contract 
(option 2). It is OTE’s view that the withdrawal has to be communicated in writing and sent by 
email, fax, or registered letter in order to ensure proof of sending as is accepted practice for all 
business-to-consumer dealings. 
 
 
Question F3: Which costs should be imposed on consumers in the event of withdrawal? 
Option 1: The current regulatory options would be removed - consumers would then not face 
any costs whatsoever when exercising their right of cancellation. 
Option 2: The existing options would be generalised: consumers would then face the same 
costs when exercising the right to withdrawal irrespective of the type of contract. 
Option 3: Status quo: The current regulatory options would be maintained. 
 
OTE supports the maintenance of current provisions on this issue as this depends on national 
practice. 
 
Question G1: Should the horizontal instrument provide for general contractual remedies 
available to consumers? 
Option 1: Status quo: the existing law provides for remedies limited to the particular types of 
contracts (i.e. sales). The general contractual remedies would be regulated by national law. 
Option 2: A set of general contractual remedies available to consumers in the case of a breach 
of any consumer contract would be provided. These remedies would include: the right of a 
consumer to terminate the contract, to ask for a reduction of the price and to withhold 
performance. 
 
OTE supports the maintenance of current provisions on this issue as this depends on national 
practice. 
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Question G2: Should the horizontal instrument grant consumers a general right to 
damages for breach of contract? 
Option 1: Status quo: the issue of contractual damages would be governed by national laws, 
except when provided for in the Community acquis (e.g. package travel). 
Option 2: A general right to damages for consumers would be foreseen – they would be able to 
claim damages for all breaches, irrespective of the type of breach and the nature of the 
contract. It would remain up to the Member States to decide what types of damages could be 
compensated. 
Option 3: A general right to damages for consumers would be foreseen and it would be 
provided that these damages should at least cover purely economic (material) damages that 
the consumer has suffered as a result of the breach. Member States would then be free to 
regulate non-economic loss (e.g. moral damages). 
Option 4: A general right to damages for consumers would be introduced and it would be 
provided that these damages should cover both the purely economic (material) damage and 
moral losses. 
 
It is OTE’s views that current provisions established at national level should be maintained and 
that a general right to damages should not be included in a horizontal instrument. 
 
Question N: Is/are there any other issue(s) or area(s) that requires to be explored further 
or addressed at EU level in the context of consumer protection? 
 
OTE believes that effective enforcement is of vital importance for legitimate business to 
flourish. In the case of timeshare and tourism in general ensuring effective enforcement of 
applicable laws such as ‘unfair contract terms’, ‘misleading advertising’, ‘contracts negotiated 
away from the business premises’ is fully supported by OTE. Finally, swift and correct 
implementation of the Unfair Commercial Practices Directive, as well as a proper application of 
national, regional and local tourism laws is supported by OTE. 
 


