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1 Summary 

1.1 The Office of Fair Trading (OFT) welcomes the green paper on the Review of the 
Consumer Acquis and believes this is an appropriate time to review these eight 
consumer protection directives. The speed with which consumer markets are 
developing through technological advances and use of the internet make it 
important that the directives meet the needs of consumers in terms of providing 
adequate levels of protection. The directives also need to take account of the 
introduction of the Unfair Commercial Practices Directive (UCPD).  

 
1.2 The OFT would like to see the acquis simplified to provide clarity for consumers 

and business. The OFT supports simplification as part of the UK government’s 
Better Regulation agenda. We want to see high levels of consumer protection in 
an improved regulatory environment for business. Simplification needs to cover 
the making of rules and regulations for business together with the operation of 
administrative practices which secure business compliance. The Review of the 
Acquis therefore needs to be considered from the point of view of consumers, 
business and enforcers.   

 
1.3 A long term view should be taken to ensure there is the necessary flexibility to 

respond to developments in markets and products. Amendments made through 
the vertical approach are likely to be relevant for a shorter time before markets 
and products change. The OFT therefore supports the “mixed approach” using a 
horizontal instrument to set out general principles and common definitions 
amplified, where necessary, by specific requirements in vertical instruments 
consistent with these principles. This is the best way to bring clarity and 
consistency to those principles which are common to more than one directive, 
while ensuring there remains flexibility to address sectoral issues where 
necessary. The need to amend individual directives in the future is also reduced. 

 
1.4 We want to ensure that levels of consumer protection are not diminished by the 

review process. Informed and empowered consumers play an important role in 
ensuring markets work well for consumers. Certain consumer protection 
measures contained in the acquis directives are pivotal in ensuring consumers 
make informed choices and therefore should be retained. Strong consumer 
protection measures also protect honest traders and promote consumer 
confidence. Cooling off periods, for example, exist to address imbalances 
between consumers and business and are vital in allowing consumers to 
compare prices and varying levels of quality and service where they would not 
otherwise have the chance. Allowing empowered consumers to exercise choice 
in this manner ensures markets operate in a fair and open manner and drives 
competition.  
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1.5 The introduction of the UCPD will duplicate some of the measures contained in 
the acquis. As set out in the OFT’s response1 to the Government consultation on 
the UCPD we feel duplication of regulation creates unnecessary burdens and 
uncertainty for business and increases the risk of inconsistent enforcement 
action. We therefore support the goal of a simplified, legislative framework as 
long as there is no reduction in the current, necessary levels of consumer 
protection  

 
1.6 The OFT generally favours the introduction of a maximum harmonisation 

approach to EC consumer protection law provided this will ensure that the level 
of consumer protection is, at least, maintained. We believe there is scope for 
simplification and harmonisation of some of the issues within the acquis, 
including cancellation rights, without a reduction in the protection offered to EU 
consumers. Some of the differences between cooling off periods in different 
directives   (such as Distance Selling and Doorstep Selling Directives) seem to be 
arbitrary and as such may prove to be confusing for consumers. We would be 
content to see cooling off periods harmonised to one period provided it was long 
enough to ensure consumers’ rights are not restricted in any area. 

 
1.7 The OFT believes this is an excellent opportunity to ensure consistency regarding 

definitions of terms used across the acquis directives. There are a number of 
definitions of key terms such as ‘consumer’ and ‘supplier’ as well as alternate 
terms like ‘purchaser’ and ‘trader’/’vendor’. A way to provide greater clarity for 
consumers and businesses on their rights, would be to rationalise the definitions 
of such recurring terms unless a different meaning is required by the particular 
context. We agree that these and other similar terms could be defined in the 
horizontal instrument. Having one instrument with all these terms also simplifies 
how changes are made to take account of new developments such as the rise of 
the “consumer business” in online auctions sales. We would hope that such 
terms could encompass new practices arising in the future.  

 
1.8 The OFT recognises there is some scope for consolidating the information that 

needs to be given together with when and how it is given, bearing in mind the 
requirements of the UCPD. We would like information requirements to be dealt 
with in the horizontal instrument as far as possible.   

 
1.9 There is scope to examine the arguments for introducing general principles 

which relate to issues such as cancellation rights and remedies for the acquis 
directives. Having general principles may increase consumer understanding of 
when cooling off periods apply and how these should be exercised. Any such 
general principles should ensure that: 

 

1 http://www.oft.gov.uk/NR/rdonlyres/CA6F0469-4A1F-4C53-A844-
CD5894B59672/0/oft839.pdf  

http://www.oft.gov.uk/NR/rdonlyres/CA6F0469-4A1F-4C53-A844-CD5894B59672/0/oft839.pdf
http://www.oft.gov.uk/NR/rdonlyres/CA6F0469-4A1F-4C53-A844-CD5894B59672/0/oft839.pdf
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o consumers can make an informed choice regarding characteristics, price or 
quality of products/services;  

o on cancellation, any related credit agreements is also cancelled along with any 
other ancillary/connected agreements;  

o the effect on the contract of cancellation and any continuing obligations on the 
consumer or trader that survive cancellation is specified, e.g. how to deal with 
goods, return monies etc;  

o a consumer’s right to cancel is provided in clear, plain and intelligible language;  
o there are provisions as to time limits. When they run from could be clarified and 

made consistent; and 
o there should be no ability to opt out of or avoid applicable cancellation rights. 

 
1.10 The OFT believes specific amendments are needed to the Timeshare and 

Package Travel Directives to ensure they match developments in markets. The 
growth of the internet auction market has also highlighted changes needed to 
the Distance Selling Directive to ensure clarity for consumers on what their 
rights are. We discuss these in more detail in section 6.  

 
2 The OFT Market Mission 
 
2.1 The OFT is the UK's competition and consumer authority.  Our mission is to 

make markets work well for consumers. Our goal is for competitive, efficient, 
innovative markets where standards of consumer care are high, consumers are 
empowered and confident about making choices and where businesses comply 
with consumer and competition laws but are not overburdened by regulation. 

2.2 We adopt a market-informed approach, with a focus on outcomes that support   
productivity growth and consumer and business welfare.  We believe this 
approach is in the best interests of both businesses and consumers as well as to 
the benefit of the UK economy. 

2.3 Our capacity to remedy ill-functioning markets stems from our ability to use the 
most appropriate mix of consumer and competition instruments and remedies.  
In order for this approach to work, it is essential that the instruments at our 
disposal are effective and reflect current concerns in the market. To do this they 
must be able to adapt to all the different types of trader behaviour and the 
causes of this behaviour as well as to adapt to advances in technology, product 
development and sale and marketing practices. 
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3 QUESTIONS 
 
[Annex I of the Green Paper] 

3.1 General Legislative Approach 
 

Question A1: In your opinion, which is the best approach to the review of 
the consumer legislation? 

 
Option 1: A vertical approach consisting of the revision of the individual 
directives 

 
Option 2: A mixed approach combining the adoption of a framework instrument 
addressing horizontal issues that are of relevance for all consumer contracts with 
revisions of existing sectoral directives whenever necessary. 

 
Option 3: Status quo: no revision. 
 
The OFT supports the mixed approach in Option 2.  
 
OFT supports the concept of a framework instrument addressing horizontal 
issues by applying general principles. This is a simplification measure with the 
potential to streamline consumer protection requirements and increase 
consumers’ understanding of their rights and obligations. It should make it 
possible to move away from the traditional approach of creating a new directive 
every time a problem arises in a particular sector. Horizontal directives will 
reduce to some extent the amount of legislation in the acquis and make future 
amendments easier. The mixed approach should allow a more flexible 
development of the acquis in the future to mirror the development of markets in 
line with the approach taken by the introduction of the UCPD.   

 
The OFT is supportive of a horizontal directive which applies general principles to 
the consumer acquis as this can help address areas of concern in markets in a 
more effective manner than making amendments to individual directives. The 
restrictive definition of a timeshare contract under Directive 94/47/EC of the 
European Parliament and the Council of 26 October 1994 on the protection of 
purchasers in respect of certain aspects of contracts relating to the purchase of 
the right to use immovable properties on timeshare basis (Timeshare Directive) 
has meant that traders have been able to offer timeshare based products which 
do not correspond to the definition and therefore fall outside the scope of the 
directive. A rewording of the definition which sought to widen the scope could 
have some effect. 

 
However, it is possible some rogue traders would be able to circumvent a new 
definition by a development of their products or marketing techniques. In our 
view this area could be dealt with by the use of more general principles which 
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sought to address the behaviour of unscrupulous traders such as extending the 
scope of Council Directive 85/577/EEC of 20 December 1985 to protect the 
consumer in respect of contracts negotiated away from business premises 
(Doorstep Selling Directive) to provide a cooling-off period in all instances where 
a consumer enters a contract after an initial unsolicited approach by a trader 
outside business premises, irrespective of where the contract is formed.  

 
Given the different principles of contract law that apply throughout member 
states and the difficult issues that can arise in determining when contracts are 
formed (which in some cases then determines consumer rights or remedies such 
as time periods for cancellation or the  provision of information) we believe that 
there would be some merit in defining the event that will determine this either by 
standardised terms deeming the relevant event to have occurred at a defined 
point or by reference to an event other than formation of contracts. This would 
have the advantage of increasing certainty for the consumer and trader across 
borders thus promoting consumer protection and cross border sales.  

 
3.2 Scope of a Horizontal Instrument 
 

Question A2: What should be the scope of a possible horizontal 
instrument? 
 
Option 1: It would apply to all consumer contracts whether they concern 
domestic or cross-border transactions. 
 
Option 2: It would apply to cross-border contracts only. 
 
Option 3: It would apply to distance contracts only whether they are concluded 
cross border or domestically. 

 
The OFT supports Option 1. 
 
To meet the aim of ensuring the acquis is as simple as possible for 
consumers and business we believe any horizontal instrument must cover 
both domestic and cross-border transactions. Any other option will produce 
fragmentation and confusion making it less likely that cross-border trade 
will increase.  

 
3.3 Degree of Harmonisation 
 

Question A3: What should be the level of harmonisation of the revised 
directives/the new instrument? 
 
Option 1: The revised legislation would be based on full harmonisation 
complemented on issues not fully harmonised with a mutual recognition clause. 
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Option 2: The revised legislation would be based on minimum harmonisation 
combined with a mutual recognition clause or with the country of origin principle. 
 
We accept that the fragmentation of rules across Member States is a factor in 
weakening consumer confidence to make cross border purchases and the need 
for business to comply with different rules can act as a barrier to businesses 
when considering whether to market products and services across the EU. 
However we would highlight that there are other practical reasons why 
consumers may not want to purchase goods from another member state, e.g. 
they want to see the item before purchasing or they may be deterred by the 
language barrier. Maximum harmonisation cannot provide a complete solution to 
issues around consumer confidence.    

 
The OFT supports the principle of maximum harmonisation but would like the 
risk that consumer protection may decrease in some areas as a result to be taken 
into account.  We want to see the levels of consumer protection enjoyed by UK 
consumers maintained but will consider any proposals carefully to weigh the 
overall balance of protection offered by the harmonised proposals. In addition we 
believe maximum harmonisation will only work properly if there is a shared 
understanding of the key terms, definitions, and in particular any exemptions 
which may be necessary. Without this consumers and businesses will get limited 
benefit from increased access to cross border trade.    

 
4 Horizontal Issues 
 
4.1  Definition of "consumer" and "professional" 
 

Question B1: How should the notions of consumer and professional be 
defined?   
   
Option 1: An alignment would be made of the existing definitions in the acquis, 
without changing their scope. Consumers would be defined as natural persons 
acting for purposes which are outside their trade, business or professions. 
Professionals would be defined as persons (legal or natural) acting for purposes 
relating to their trade, business and profession. 

 
Option 2: The notions of consumer and professional would be widened to 
include natural persons acting for purposes falling primarily outside (consumer) 
or primarily within (professional) their trade, business and profession. 

 
The OFT supports Option 1.  
 
Consumers and businesses will benefit from consistency and clarity of 
terminology around the notions of consumer and professional. We therefore 
support Option 1 on the basis that existing scope is not changed. This is a key 
area where simplification and consistency can be achieved through a horizontal 
directive.  
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There is a range of different definitions of “consumer” which has caused 
particular problems. The difficulty created by the abundance of variations is 
reflected in the UK’s implementation of Directive 98/27/EC of the European 
Parliament and of the Council of 19 May 1998 on injunctions for the protection 
of consumers' interests (the Injunctions Directive). Under Part 8 of the Enterprise 
Act 2002 it has been necessary to have one definition of consumer relating to 
domestic infringements reflecting the approach under English law in relation to 
consumer legislation and another relating to Community infringements which 
recognises that the definition in each particular Directive being enforced must be 
satisfied. 
 
Cases such as that against LB Newham in the High Court2 demonstrated the 
value of standardised terms with standardised meanings (in that case in relation 
to goods and services) that are commonly understood. The case involved much 
debate as to whether land-related agreements were covered by the Unfair 
Contract Terms Directive which involved putting before the court various 
different translations of the initial directive and different countries’ transposing 
legislation, all of which could have been resolved much more easily if the 
directive had made use of standardised terms with a commonly understood 
meaning. Any departure or addition to standardised meanings in directives would 
then be clearly indicative that a different meaning was intended. 

 
4.2  Consumers acting through an intermediary 
 

Question B2: Should contracts between private persons be considered as 
consumer contracts when one of the parties acts through a professional 
intermediary? 
 
Option 1: Status quo: consumer protection would not apply to consumer-to 
consumer contracts where one party makes use of a professional intermediary 
for the conclusion of the contract. 

 
Option 2: The notion of consumer contracts would include situations where one 
party acts through a professional intermediary. 
 
The OFT supports Option 1 subject to one exception. 
 
We are not aware of significant consumer detriment across a range of markets 
through the use of professional intermediaries and we therefore do not support a 
horizontal change. However, there is an issue in the timeshare sector when a 
consumer acts through an agent to dispose of a timeshare. The consumer 
purchasing the timeshare is often unaware whether the sales agent is acting on 

 

2 R (on the application of Khatun) v LB Newham EWCA Civ. 55, 

http://www.bailii.org/ew/cases/EWCA/Civ/
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behalf of a selling consumer or a business which is selling repossessed units. 
The sales agents rarely differentiate in terms of documentation used and do not 
make the position clear to the purchasing consumer. The common understanding 
in the industry is that resales are exempt. We discuss this further in section 6 
below.    

 
4.3  The concepts of good faith and fair dealing in the Consumer Acquis 
 

Question C: Should a horizontal instrument include an overarching duty 
for professionals to act in accordance with the principles of good faith 
and fair dealing? 
 
Option 1: The horizontal instrument would provide that under EU consumer 
contract law professionals are expected to act in good faith. 
 
Option 2: The status quo would be maintained: There would be no general 
clause. 

 
Option 3: A general clause would be added which would apply both to 
professionals and consumers. 
 
The OFT supports Option 2  
 
We believe this is the nub of the UCPD (Article 5) and are thus unclear what 
additional issue is being addressed here. We see no benefit, and to the contrary, 
scope for confusion, if the new horizontal instrument and the UCPD were to 
duplicate each other.   

 
4.4  The scope of application of the EU rules on unfair terms 

 
Question D1: To what extent should the discipline of unfair contract 
terms also cover individually negotiated terms? 

 
Option 1: The scope of application of the Directive on Unfair Terms would be 
expanded to individually negotiated terms. 
 
Option 2: Only the list of terms annexed to the Directive would be made 
applicable to individually negotiated terms. 
 
Option 3: Status quo – Community rules would continue to apply exclusively to 
non-negotiated or pre-formulated terms. 

 
The OFT supports Option 1.  
 
There could be value in extending the scope of the Directive to cover individually 
negotiated terms on the basis of the inherent imbalance of power in the 
relationship between the consumer and the trader. We are aware of situations 
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where the trader claims there is an element of negotiation because the consumer 
has the opportunity to ask for modification of the contract. In one case the 
trader presented the customer with pro forma terms and conditions and the 
opportunity to select what they required. The trader then drew up a contract to 
reflect the customer’s preferences and argued that the customer was able to 
negotiate. However, in reality the consumer had no power to influence the 
substance of the terms as they were all drafted in advance. Extending the scope 
of the Directive would clarify the position that such terms are caught and ensure 
that the current exemption is not seen as a loophole from the law. Even if the 
status quo is maintained we would welcome clarification to address the 
argument put forward by some suppliers that if the consumer has seen terms 
before signing, they had a chance to negotiate them.  The trader has a clear 
advantage in bargaining position and it is likely that a consumer may assume 
that such terms are not negotiable.   

 
4.5 List of unfair terms 

 
Question D2: What should be the status of any list of unfair contract 
terms to be included in a horizontal instrument? 
 
Option 1: Status quo: To maintain the current indicative list. 

 
Option 2: A rebuttable presumption of unfairness (grey list) would be established 
for some contractual terms. This option would combine guidance with flexibility 
as to the assessment of fairness. 
 
Option 3: A list of terms – presumably much shorter than the existing list – 
which are considered to be unfair in all circumstances (black list) would be 
established. 

 
Option 4: A combination of options 2 and 3: some terms would be banned 
completely (black list), while a rebuttable presumption of unfairness would apply 
to the others (grey list). 
 
The OFT supports Option 4. 

  
This would retain the current flexibility but also strengthen protection for 
consumers. There is value in a black list as it gives clarity for both business and 
consumers although there are risks in extending it significantly because this 
could lead to disagreements about what falls within the list. The grey list with a 
rebuttable presumption of unfairness would be helpful to business and 
enforcement bodies in providing an indication of what could constitute an unfair 
term. Both lists should be reviewed and updated regularly to take account of 
market developments.  
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4.6  Scope of the unfairness test 

 
Question D3: Should the scope of the unfairness test of the directive on 
unfair terms be extended? 
 
Option 1: The unfairness test would be extended to cover the definition of the 
main subject matter of the contract and the adequacy of the price. 

 
Option 2: Status quo - the test of unfairness would be kept in its present form. 
 
The OFT supports Option 2.  

 
We do not wish to see the unfairness test extended as it could lead to the 
regulation of prices through unfair contract terms. This is primarily a matter for 
negotiation between the trader and the consumer who must take responsibility 
for settling on a price they are happy with. It would be a burden on business to 
face constant challenges to the prices they charge through this mechanism. 
Consumers may be charged excessive prices as a consequence of markets not 
functioning well enough but this should not be dealt with through the terms of 
individual contracts. It should be noted that the directive does in fact apply to 
price variation terms.   

 
4.7  Information requirements 

 
Question E: What contractual effects should be given to the failure to 
comply with information requirements in the consumer acquis? 
 
Option 1: The cooling-off period, as a uniform remedy for failure to comply with 
information requirements, would be extended, e.g. up to three months. 
 
Option 2: There would be different remedies for breaching different groups of 
information obligations: some breaches at the pre-contractual and contractual 
level would give rise to remedies (e.g. incorrect information on the price of a 
product could entitle the consumer to avoid the contract), whilst other failures to 
inform would be treated differently (e.g. through an extension of the cooling-off 
period or with no contractual sanction at all). 

 
Option 3: Status quo: The contractual effects of failure to provide information 
would continue to be regulated differently for different types of contract. 
 
We support Option 2.  

 
Consistency is needed with regard to the information to be supplied and the time 
and form in which it should be supplied. Failure to comply with the obligations is 
regulated in an incomplete and inconsistent way. In certain instances no 
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remedies are available when information duties are ignored by professionals. 
Consumers need certainty but business also needs a greater incentive to comply.  

 
Option1 would offer greater protection but we believe the remedy needs to 
match the breach and favour Option 2. Consideration could be given to making 
contracts void in certain circumstances when information requirements are not 
complied with, i.e. where the omission is material to the contract and the 
consumer’s decision whether to proceed. This would not be appropriate in all 
instances and the cost to business of voiding contracts for minor breaches 
would not be justified. Simplicity is clearly a major goal here but we believe a 
flexible approach is needed.   

 
We believe information requirements in the consumer acquis enable consumers 
make informed choices regarding the nature of the products/services and are 
keen to ensure they are retained in whichever format the review decides is 
appropriate.   

 
4.8  Right of withdrawal 

 
Question F1: Should the length of the cooling-off periods be harmonised 
across the consumer acquis? 

 
Option 1: There would be one cooling-off period for all cases when the 
consumer directives grant consumers a right to withdraw from the contract, e.g. 
14 calendar days. 
 
Option 2: Two categories of directives would be identified and to each of them a 
specific cooling-off period would be attached (e.g. 10 calendar days for door-to 
door and distance contracts as opposed to 14 calendar days for timeshare). 

 
Option 3: Status quo: cooling-off periods would not be harmonised in the 
consumer acquis; they would be regulated in the sectoral legislation. 
 
The OFT supports Option 1. 
  
Given the significant divergences between the various cooling-off periods it 
could be beneficial to consumers to remove this confusion by agreeing on one 
cooling-off period. However, the period needs to be sufficiently long to ensure 
consumers’ rights are not weakened in any area, e.g. the current 14 day period 
for timeshare. An equally important point is to ensure a consistent method of 
calculating calendar days because this also leads to confusion for consumers.   

 
Question F2: How should the right of withdrawal be exercised? 
 
Option 1: Status quo: Member States would be free to determine the form of the 
notice of withdrawal. 
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Option 2: One uniform procedure for the notice of withdrawal across the 
consumer acquis would be established. 
 
Option 3: All formal requirements for the notification of withdrawal would be 
excluded. A consumer would then be able to withdraw from the contract by any 
means (including by returning the goods). 

 
The OFT recognises the need for greater consistency and therefore is attracted 
to Option 2 and adopting a uniform procedure through the horizontal instrument. 
However, this could prove difficult in practice for businesses which will vary in 
the way they operate. Where businesses already offer a blanket returns policy 
there will not always be a gain for consumers by requiring business to allow for 
cancellation only in one particular way. Some flexibility is likely to be necessary 
with perhaps a small range of options for the form of withdrawl being 
considered.  

 
Question F3: Which costs should be imposed on consumers in the event 
of withdrawal ? 
 
Option 1: The current regulatory options would be removed - consumers would 
then not face any costs whatsoever when exercising their right of cancellation. 
 
Option 2: The existing options would be generalised: consumers would then face 
the same costs when exercising the right to withdrawal irrespective of the type 
of contract. 
 
Option 3: Status quo: The current regulatory options would be maintained. 

 
The OFT supports Option 3.  
 
We support Option 3 as we believe Option 1 has significant costs implications 
for contracts concluded by distance means across Member States and within the 
UK. There are good reasons why costs presently vary according to the type of 
selling practice and we would not wish to see changes made without further 
work being done into the justification for each of these.   
 

4.9  General contractual remedies 
 

Question G1: Should the horizontal instrument provide for general 
contractual remedies available to consumers?  
 
Option 1: Status quo: the existing law provides for remedies limited to the 
particular types of contracts (i.e. sales). The general contractual remedies would 
be regulated by national law.   

 
Option 2: A set of general contractual remedies available to consumers in the 
case of a breach of any consumer contract would be provided. These remedies 
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would include: the right of a consumer to terminate the contract, to ask for a 
reduction of the price and to withhold performance. 

 
We support Option 1. 
 
While we can see benefits to consumers from clarifying the position with regard 
to remedies for the range of consumer sales we do not favour a set of general 
contractual remedies for consumers for a breach of any consumer contract. The 
directives deal with different types of circumstances which require different 
remedies and a general remedy would not be appropriate.  
 

4.10  General right to damages 
 
Question G2: Should the horizontal instrument grant consumers a general 
right to damages for breach of contract? 
 
Option 1: Status quo: the issue of contractual damages would be governed by 
national laws, except when provided for in the Community acquis (e.g. package 
travel). 

 
Option 2: A general right to damages for consumers would be foreseen – they 
would be able to claim damages for all breaches, irrespective of the type of 
breach and the nature of the contract. It would remain up to the Member States 
to decide what types of damages could be compensated.  
 
Option 3: A general right to damages for consumers would be foreseen and it 
would be provided that these damages should at least cover purely economic 
(material) damages that the consumer has suffered as a result of the breach. 
Member States would then be free to regulate non-economic loss (e.g. moral 
damages). 
 
Option 4: A general right to damages for consumers would be introduced and it 
would be provided that these damages should cover both the purely economic 
(material) damage and moral losses. 

 
The OFT supports Option 4.  
 
We believe that the general right to damages suggested under Option 4 is the 
best way forward but highlight that “moral losses” could be extremely difficult 
to define. We suggest further detailed analysis should be undertaken into how 
this could be done. Under Option 2 there is a risk that remedies will be 
fragmented if left to individual Member States.   
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5 Specific rules applicable to Consumer Sales 
 
5.1  Types of contracts to be covered 
 

Question H1: Should the rules on consumer sales cover additional types 
of contracts under which goods are supplied or digital content services 
are provided to consumers? 
 
Option 1: Status quo: i.e. the scope of application would be limited to sales of 
consumer goods, with the only exception of goods which are still to be 
produced. 

 
Option 2: The scope would be extended to additional types of contracts under 
which goods are supplied to consumers (e.g. car rental). 
 
Option 3: The scope would be extended to additional types of contracts under 
which digital content services are provided to consumers (e.g. on-line music) 
 
Option 4: Combination of Option 2 and 3. 

 
The OFT supports Option 4.  
 
We recognise there is considerable uncertainty around digital content and a need 
to clarify the position around software downloaded from the internet. There is 
presently uncertainty in English law. A significant test of how effective the 
revised acquis will be in addressing changing markets and products is the extent 
to which it can give consumers’ certainty in the area of digital content.   
 
An example of how recent technology has outstripped the acquis is the need to 
clarify what constitutes a durable medium for the purposes of confirming the 
contract in respect of the purchase of items such as ring tones or music 
downloads. The definition contained in the Distance Marketing of Financial 
Services Directive could also be of use in relation to the Distance Selling 
Directive. 
 
“any instrument which enables the consumer to store information addressed 
personally to him in a way accessible for future reference for a period of time 
adequate for the purposes of information and which allows the unchanged 
reproduction of the information stored.”3

 
 
 

 

3 Article 2(f) of Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 
concerning the distance marketing of consumer financial services and amending Council Directive 90/619/EEC 
and Directives 97/7/EC and 98/27/EC 
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5.2  Second-hand goods sold at public auctions 
 

Question H2: Should the rules on consumer sales apply to second-hand 
goods sold at public auctions? 
 
Option 1: Yes.  
 
Option 2: No, they would be excluded from the scope of Community rules. 

 
We believe greater clarity is needed as to what constitutes a public auction. We 
do not believe changes are necessary insofar as the current exemption covers 
auctions where the purchaser is present and has the opportunity to examine the 
goods. There are also variations between the type of goods sold at such 
auctions which mean conformity is neither achievable nor desirable. However, 
there is considerable uncertainty and need for clarification with regard to online 
auctions. We discuss this further at 6 Other Issues.  

 
5.3  General obligations of a seller- delivery and conformity of goods  

 
Question I1: How should delivery be defined? 
 
Option 1: Delivery would mean that the consumer materially receives the goods 
(i.e.  the goods are handed over to the consumer). 
 
Option 2: Delivery would mean that goods are placed at the consumer’s disposal 
at the time and place specified in the contract. 
 
Option 3: Delivery would mean, by default, that the consumer takes physical 
possession of the goods, but the parties can agree otherwise.  
 
Option 4: Status quo: the term delivery would not be defined. 
 
The OFT supports Option 2.  
 
We believe the parties should be able to reach an agreement which best suits 
the particular product. Option 1 lacks flexibility and we have some concerns that 
Option 3 carries the risk that traders may routinely avoid delivery obligations by 
contract.  
 

5.4  The passing of risk in consumer sales 
 
Question I2: How should the passing of the risk in consumer sales be 
regulated? 
 
Option 1: The passing of the risk would be regulated at Community level and be 
linked to the moment of delivery. 
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Option 2: Status quo: the passing of risk would be regulated by the Member 
States, with the consequence of divergent solutions. 
 
The OFT supports Option 1.  
 
We believe that risk should remain with the trader during transit and only pass to 
the consumer on delivery. Consumer confidence in cross-border transactions 
would benefit from this standard being set at Community level. This emphasises 
the need to settle the definition of delivery in order to be clear about the point at 
which risk passes from the trader to the consumer.  
 

5.5  Conformity of goods 
 
Question J1: Should the horizontal instrument extend the time limits 
applying to lack of conformity for the period during which remedies were 
performed? 
 
Option 1: Status quo: no changes would be made. 
 
Option 2: Yes. The horizontal instrument would provide that the duration of the 
legal guarantee is extended for a period during which the consumer was not able 
to use the goods due to remedies being performed. 
 
The OFT supports Option 2.  
 
Given that consumers may well perceive problems in rectifying defects as being 
an obstacle to making cross-border purchases an extension of the guarantee in 
this way could increase consumer confidence.  
 
Question J2: Should the guarantee be automatically extended in case of 
repair of the goods to cover recurring defects? 

 
Option 1: Status quo: The guarantee would not be extended. 

 
Option 2: The duration of the legal guarantee would be extended for a period to 
be specified after the repair to cover the future re-emergence of the same 
defect. 
 
In principle we support Option 2 because it may serve to increase consumer 
confidence. However, we would like to see further work done on the different 
scenarios which could arise here because defining what constitutes a recurring 
defect could be problematic. In particular for technical defects the position may 
not be clear cut. 

 
Question J3: Should specific rules exist for second hand-goods? 
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Option 1: A horizontal instrument would not include any derogation for second 
hand goods: the seller and consumer would not be able to agree on a shorter 
period of liability for defects in second hand goods. 
 
Option 2: A horizontal instrument would contain specific rules for second hand 
goods: the seller and the consumer may agree on a shorter period of liability for 
defects in second hand goods (but not less than one year). 

 
We are not aware of specific problems relating to second hand goods in cross-
border trade and would prefer to see the trader and the consumer negotiate as 
to what is most appropriate for them in respect of the product in question. 

 
5.6  Burden of proof 
 

Question J4: Who should bear the burden to prove that the defects 
existed already at the time of delivery? 
 
Option 1: Status quo: During the first six months it would be up to the 
professional to prove that the defect did not exist at the time of delivery. 

Option 2: It would be up to the professional to prove that the defect did not 
exist at the time of delivery for the entire duration of the legal guarantee, as long 
as this would be compatible with the nature of the goods and the defects. 
 
The OFT supports Option 1. 
 
We are not satisfied that a case has been made for Option 2 which would place 
a significant burden on business. We recognise that consumers can find it 
difficult to demonstrate a breach after the six month period has expired but do 
not believe this in itself is enough to support such a significant change.  

 
5.7  Remedies 
 

Question K1: Should the consumer be free to choose any of the available 
remedies? 
 
Option 1: Status quo: consumers would be obliged to request 
repair/replacement first, and ask for a price reduction or termination of contract 
only if the other remedies are unavailable. 
 
Option 2: Consumers would be able to choose any of the available remedies 
from the start. However, termination of the contract would only be possible 
under specific conditions. 
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Option 3: Consumers would be obliged to request repair, replacement or 
reduction of price first, and would be able to ask for termination of contract only 
if these remedies are unavailable. 
 
A proportionate approach to remedies is needed with an appropriate remedy to 
match the breach and therefore we do not believe customers should be able to 
choose any of the remedies as suggested in Option 2. We prefer Option 3 to 
Option1 but further consideration is needed on the circumstances in which 
repair, replacement or reduction of price are appropriate in comparison with 
termination of the contract.  
 

5.8  Notification of the lack of conformity 
 
Question K2: Should consumers have to notify the seller of the lack of 
conformity? 
 
Option 1: A duty to notify the seller of any defect would be introduced. 
 
Option 2: A duty to notify in certain circumstances would be introduced (e.g. 
when the seller acted contrary to the requirement of good faith or was grossly 
negligent). 
 
Option 3: The duty to notify within a certain period would be eliminated. 

 
The OFT has no evidence to suggest a change is needed and supports the status 
quo. 
 

5.9  Direct producers’ liability for non-conformity 
 

Question L: Should the horizontal instrument introduce direct liability of 
producers for non-conformity? 
 
Option 1: Status quo: no rules on direct liability of producers would be 
introduced at EU level. 
 
Option 2: A direct liability for producers would be introduced under the 
conditions described above. 
 
The OFT supports Option 1. 
 
We believe consumers are best protected by having the certainty that the seller 
is liable. There is a risk that direct producer responsibility could cause confusion 
and put the consumer at a disadvantage when dealing with irresponsible traders. 
It would be for the seller to recoup costs from the producer where appropriate. 
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5.10  Consumer Goods Guarantees (Commercial Guarantees) 
 
Question M1: Should a horizontal instrument provide for a default content 
of a commercial guarantee? 
 
Option 1: Status quo: the horizontal instrument would contain no default rules. 

 
Option 2: Default rules for commercial guarantees would be introduced. 
 
The OFT supports Option 1.  
 
We believe the commercial guarantee is one means by which traders compete 
and should not be the subject of prescriptive regulation.  
 
Question M2: Should a horizontal instrument regulate the transferability of 
the commercial guarantee? 

 
Option 1: Status quo: the possibility to transfer a commercial guarantee would 
not be regulated by Community rules. 
 
Option 2: A mandatory rule that the guarantee is automatically transferred to the 
subsequent buyers would be introduced. 
 
Option 3: The horizontal instrument would provide for the transferability as a 
default rule, i.e. a guarantor would be able to exclude or limit the possibility to 
transfer a commercial guarantee.  
 
We can see some merit in certain types of guarantee being transferred to the 
benefit of consumers but do not favour either the across the board approach in 
Option 2 or the possibility of the guarantor being able to limit the possibility of a 
transfer under Option 3. In the latter we believe this could result in standard 
contract terms which prevented the consumer from transferring. Where the 
trader can be sure that the buyer is putting the goods to the same use as the 
original purchaser there may be case for transferring but unless this is examined 
in more detail we would favour maintaining the status quo under Option 1. 

 
Question M3: Should the horizontal instrument regulate commercial 
guarantees limited to a specific part? 
 
Option 1: Status quo: the possibility to provide commercial guarantee limited to 
specific part would not be regulated by the horizontal instrument. 
 
Option 2: The horizontal instrument would only provide for the information 
obligation. 
 
Option 3: The horizontal instrument would include an information obligation and 
would provide that, by default, a guarantee covers the entire contract goods. 
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The OFT supports Option 1.  
 
We do not believe the horizontal instrument should regulate commercial 
guarantees as these are matters on which businesses compete. 

 
6  Other Issues 
 
6.1  Timeshare Directive 

 
It is the view of the OFT that whilst the timeshare directive provides valuable 
protections for consumers there are a number of areas where it falls below the 
intentions set out in the recital 9 contained in the Directive.  
“…effective protection for purchasers in this field, it is necessary to stipulate 
minimum obligations with which vendors must comply vis-à-vis purchasers.”  
Some traders involved in the sale of timeshare have exploited the definition of 
vendor to argue that resale is exempt from the Directive’s provisions.  Sales 
agents sell timeshares both on behalf of a developer (covered by the Directive) 
and individual owners (not covered) in ways which make it impossible for the 
consumer to know whether the vendor is a business or private individual.  From 
the consumer’s viewpoint, they are entering into the same transaction with the 
equal levels of risk and as such, we believe, should be afforded the same levels 
of protection which are contained in the directive.   

 
The OFT also thinks that the restrictive definition of timeshare has allowed 
traders to develop new products which circumvent the protections contained 
within the directive. Holiday Clubs are able to avoid the requirements contained 
in the Directive as the definition of timeshare is too restrictive; a holiday club is 
not related to a fixed property and therefore is not covered by the scope of 
Timeshare Directive. Clearly consumers buying into a Holiday Club face the same 
risks and need the same protection as when purchasing a time share. In order to 
ensure the holiday club product and any future emanations are covered we 
would recommend the definition of timeshare is widened.  

 
6.2  Package Travel Directive 

 
We believe the Package Travel Directive continues to provide significant benefits 
to consumers but there are instances where changes in the package travel 
market have meant there is uncertainty about the level of protection offered to 
consumers.  

 
Some websites seem to offer consumers the option of purchasing different 
elements of their holiday at the same time before directing them to the websites 
of other providers. This is confusing for consumers and whilst in some 
circumstances the consumer may be able to rely on the protections contained in 
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the Directive in other circumstances they would not. We highlight a case4 in 
which a wide definition of ‘Package’ was argued for because of loss of 
consumer protection and awareness by consumers that they were not being 
protected. The case was unsuccessful and the Judge specifically commented 
upon the fact that the Directive was based upon a concept of a package that is 
now to a significant degree out of date. This potentially means a decline in the 
proportion of holidays sold that do benefit from these consumer protection 
measures. We would therefore welcome an updating of the Package Travel 
Directive to reflect technical and marketing developments in the package holiday 
market to ensure a continued level of consumer protection in this industry.  

 
6.3  Distance Selling Directive 

 
The distance selling market has seen some of the biggest areas of change since 
the introduction of the Directive. Internet selling is an expanding market and we 
want to see the acquis review reflect recent and, where possible, future 
developments to ensure distance selling continues to play an integral role in 
supporting the internal market for goods and services.  

 
It is widely recognised that there is considerable uncertainty as to whether the 
internet auction trading model falls within the scope of the Distance Selling 
Directive. Whilst auctions are exempt from the scope, the Directive contains no 
definition of what constitutes an “auction” and this causes confusion. The  
internet auction company generally provides online services to buyers and sellers 
who manage their own listings, provide their own images, and descriptions and, 
once the auction has been concluded, deal directly with each other to arrange 
payment and delivery. It is a matter of debate as to whether the auction 
company is merely providing the “marketplace” for transactions to take place or 
is acting as an auctioneer. If these are considered to be auctions for the 
purposes of the Directive this impacts directly on consumers’ rights. Clarification 
is needed to provide certainty for those buying and selling on internet auction 
sites.     
 
Linked to this internet auctions have also created uncertainty in relation to what 
protection, if any, is provided to consumers against individuals selling items in 
high volumes which may or may not amount to the individual acting in a 
commercial capacity. We would welcome a definition of what constitutes a 
“consumer business” and clarification on whether such transactions are subject 
to the requirements imposed on traders by the Distance Selling Directive.  

 
 
 

 

4 R (on the Application of the Association of British Travel Agents Limited) v Civil Aviation 
Authority [2006] EWHC 13 (ADMIN) 
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6.4  Doorstep Selling Directive 
 
The Doorstep Selling Directive raises specific problems relating to practices 
employed by some unscrupulous traders to avoid the protections offered to 
consumers which the OFT is keen to see addressed and which were discussed in 
our previous market study report5. The OFT has worked closely with our 
enforcement partners such as the Local Authority Trading Standards Service to 
tackle consumer detriment in this market. We have also been keen to address 
problems in the market by non legislative measures such approving the Direct 
Selling Association’s (DSA) code of practice under the OFT Consumer Codes 
Approval Scheme. The code requires that DSA members use fair selling 
methods, gives consumers cancellation rights that exceed those contained in the 
Distance Selling Directive, provides consumers with a proper record of any 
transaction, respects the rights and privacy of a consumer and demands 
openness in disclosing the identity of a Company and a Direct Seller 

 
We have seen evidence of traders employing marketing practices such as 
scratch cards which offer prizes to consumers and encourage them to call the 
trader or visit a business premise to collect their prize. Consumers are then faced 
with a sales pitch which they do not expect. We believe the consumer is, at this 
stage, as unprepared and unable to compare price and quality as if the trader 
had made an unsolicited approach and therefore we recommend all sales, where 
an initial unsolicited approach was made to the consumer outside business 
premises, should be afforded an equivalent cooling off period.  

 
The OFT continues to see complaints from consumers who have suffered 
detriment due to techniques such as pressure selling during solicited visits by 
traders. The 2004 OFT report stated: 
“… consumers are no better prepared to resist pressure selling techniques if they 
have solicited the visit than if they are cold called” 
We therefore reiterate recommendations in the 2004 report that cancellation 
rights should be extended to all sales which take place away from business 
premises whether or not the sales visit which gave rise to it was solicited by the 
consumer. The Doorstep Selling Regulations in the UK are currently being 
amended to reflect this. 

 
 

 

5 Doorstep Selling: A report on the market study – May 2004/OFT716 


