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Comments on the Draft General Block exemption Regulation in the field of state aids 

 
 
Gentlemen, 
 
Please find attached Gianni, Origoni, Grippo & Partners’ comments on the Draft General Block 
exemption Regulation in the area of state aids. These comments are based on the inputs 
received by a number of clients, in particular some of Italy’s State and Regional Development 
agencies. These bodies are very knowledgeable of the topic as a result of an established day to 
day practice in the area.  
 
 

Yours Sincerely 
Mario Todino 
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1. Introduction 
 

We hereby provide Gianni, Origoni, Grippo & Partners’ comments on the Draft General Block 
exemption Regulation in the area of state aids. These comments are based on the inputs 
received by a number of clients, in particular some of Italy’s State and Regional Development 
agencies. These bodies are very knowledgeable of the topic as a result of an established day to 
day practice in the area.  
 
The “Draft General Block exemption Regulation (GBER)” presented by the European 
Commission on 24 April 2007 is a laudable initiative, and a tribute must be paid to the 
Commission for having started an extensive consultation process. 
 
In our view the draft Regulation would substantially improve the current legal framework on the 
conditions for the exemption of state aids which are compatible with the internal market, making 
the above framework more coherent than it has been so far. 
 
We appreciate that the draft Regulation includes state aids for risk capital and environment aid 
into the new GBER, since this inclusion will increase legal certainty for stakeholders operating in 
the above sector. 
 
We also welcome the reduction of administrative burdens for aid, which will inter alia improve the 
accessibility of SMEs to state aid. Moreover, we welcome the fact that Article 12.2 of the GBER 
increases the aid intensity for SME investment and employment aid to respectively 20% (SE) and 
10% (ME). 
 

2. Specific remarks on the draft GBER –provisions on Risk capital 
 
It is respectfully submitted that there may be room for improving some provisions relating to state 
aids for risk capital. 
 

2.1  State aids and risk capital - Asymmetric remuneration of investments 
 
As a preliminary remark, we note that the issue of what constitutes a state aid in the area of risk 
capital – thus falling within the scope of the GBER - is not addressed in the Preamble. Although it 
is understood that the relevant guidelines are designed to provide guidance on what constitutes a 
state aid in this area, for the sake of clarity it may be helpful to provide a concise description of 
the most distinguishing features of an aid in this area. A typical evidence showing the presence 
of a state aid in the context of private equity funds is to do with the existence of higher rates of 
return in favor of those private equity’s investments coming from private investors relative to the 
remuneration of investments originating from public resources. It is thus proposed to clarify in the 
preamble of the GBER that as regards risk capital an element of state aid generally materializes 
in presence of significantly asymmetric remuneration of the investments stemming from the 
private equity fund, in the sense that resources coming from private investors receive much 
higher rate of return as opposed to funds coming from public investors. In this respect, it would 
also be sensible, for the sake of clarity, to quantify the asymmetry liable to give rise to an element 
of aid by way of figures. 
 

2.2  Definition of private equity 
 
In the GBER the Commission resorts to a definition of “private equity” which is in our view 
somewhat ambiguous and not necessarily in line with the market perception, thus giving rise to 
some confusion.   
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In Recital 42 of the Preamble, the Commission states “ Consequently, risk capital schemes 
taking the form of investment funds in which a sufficient proportion of the funds are considered as 
private equity should be exempt from the notification requirement under certain conditions”. In 
this sentence the Commission seems to imply that “private equity” stands for resources coming 
from private investors only.  
 
Later in the text, notably in Article 22, c, of the draft Regulation, while providing a rather standard 
definition of private equity, the Commission differentiates the concept of “private equity” from an 
unspecified concept of “public equity”.   
 
In Article 23.6, the Commission resorts to the notion of “private equity” again in order to identify 
one of the requirements for exemption.  
 
From all of the above it seems that the Commission is implicitly adopting a definition of private 
equity as “resources coming from private investors”. Should that be the case, it is respectfully 
submitted that this should not be considered an accurate definition for private equity. We are of 
the view that private equity is not a concept which stands in opposition to the concept of public 
equity. By private equity is generally meant “investment in undertakings not listed on stock 
market by means of closed equity investment funds subscribed by public or private investors”. 
 
In light of the foregoing, in order to dispel any ambiguity, it is recommended to avoid using 
“private equity” as a synonym for funding coming from private investors, and specify, namely in 
article 23.6, for exemption purposes, that private equity funds need to be financed to some extent 
(at least 50% or at least 30% in the assisted areas) with resources originating from private 
investors.  
 

2.3 Conditions for exemption  
 
Currently the Guidelines on State Aid relating to risk capital investments in SMEs (issued in 
2006) follow a “safe harbour” approach, i.e state Aid for risk capital investments complying with a 
number of conditions is allowed and subject to a simplified notification procedure. The 
requirements include a threshold for aid set at 1.5 million EUR per SME per year; a 70% 
minimum threshold of equity or quasi-equity instruments; and a 50% minimum share of private 
funds over the total of the investments made under the risk capital measure. Investments which 
do not meet the “safe harbour” requirements will be submitted to a case-by-case impact 
assessment. 

 
Article 22 of the draft GBER provides that risk capital measures are exempted if the following 
conditions are met:  
 
a) The tranches of finance realised by the investment fund shall not exceed Eur. 1.000.000 per  
target undertaking over any period of twelve months. 
 
b) For SMEs located in assisted areas, as well as for small undertaking in non assisted areas risk 
capital measure shall be restricted by providing financing for seed capital, start-up capital and/or 
expansion capital. For medium-sized undertakings located in non-assisted areas, the risk capital 
measure is restricted to providing financing for seed capital and/or start-up capital, to the 
exclusion of expansion capital. 
 
c) The risk capital measure shall provide at least 70% of its total budget in the form of equity or 
quasi-equity into the target undertaking.  
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d) At least 50% of the funding of the investments funds is provided through funding by private 
equity, or at least 30% in the case of investment funds targeting exclusively SMEs located in 
assisted areas. 
 

2.3.1 A refinement to the Commission’s approach  
 
As regards the aid ceiling under the first condition, the Draft GBER is more restrictive than the 
current risk capital guidelines. This is due to the fact risk capital measures would be automatically 
exempted if they met the conditions of the Draft GBER, while the guidelines still require a 
notification, although simplified.  
 
While it is sensible that the Commission takes some safeguards when allowing a general 
exemption, it is respectfully submitted that a single threshold of Euro 1 million would be too rigid 
and hardly workable in real life. Alternative and more flexible solutions should therefore be 
envisaged.  
 
In particular, in order to assess whether a state aid designed to promote risk capital should be 
exempted, it should be considered first and foremost whether the private equity fund has been 
sufficiently financed by private investors. Indeed, the significant presence in the private equity 
fund of financing coming from private investors should be regarded as a strong presumption of 
the profit oriented nature of the private equity as well as the remuneration of its investments at 
market conditions.  
 
Along these lines, one option could be to follow a sliding scale approach, according to which the 
amount of investment being allowed in a target undertaking under the GBER varies depending 
on the magnitude of private resources in the private equity fund. In light of the above, for 
instance, a general exemption should be granted to investments in a target undertaking up to a 
certain amount, if the funding of the investments is provided through funding by a private equity 
fund, and 50% of the resources used to subscribe the above fund are private, or 30 % in assisted 
areas -  provided that the other conditions set by the regulation are fulfilled -. To the extent the 
funding from private resources is higher than 50% (or higher than 30% in assisted areas), the 
amount of investment being allowed under the GBER should also proportionally increase.   
 
Another alternative would be to define the amount of aid being allowed depending on the scale of 
the asymmetry of remuneration’s rates applicable to private funding as opposed to public funding 
inside the private equity fund. Hence, the smaller the differences in terms of rates of return 
applicable to the two types of investments, the higher the amount of investment being allowed 
under the GBER. 
 
Furthermore, in order to have a sufficiently long timeframe to attract participation of private 
investors in private equity funds, it is proposed that the promoters/ administrators of private 
equity funds should have two years time in order to achieve their objectives in term of fund 
raising, attracting private investors and making them subscribe the funds. 
 

2.3.2 A different approach: participation in the capital of the target 
enterprise instead of tranches of finance 

 
As noted already, it is respectfully submitted that the idea of a ceiling based on “tranche of 
finance” of 1 Million euro under article 23.3 of the GBER is at odds with the concept of risk capital 
by private equity funds.  As also required by the GBER itself, under Article 23.5, finance by 
private equity funds generally takes the form of investment via equity or quasi-equity instruments.  
 
Against this background, an alternative, and different, way of setting limits to the private equity’s 
investments authorised under the GBER could be to express investments’ ceilings in terms of 



- 5 - 

 

 

percentage of equity capital of the target undertaking, and allow up to the acquisition of majority 
stakes in target undertakings only to the extent the majority of the resources used to subscribe 
the private equity fund are private. Conversely, whenever the majority of the resources come 
from public investors, private equity funds should only be allowed to acquire minority stakes of 
the capital of the target undertaking (e.g. 30% in  ME and up to 49% in SE).  
 
  

2.4 Target Undertakings  
 
Under Article 23.4 of the Draft Block Exemption Regulation, risk capital measure shall be 
restricted by providing financing for seed capital, start-up capital and/or expansion capital. For 
medium-sized undertakings located in non-assisted areas, the risk capital measure is restricted 
to providing financing for seed capital and/or start-up capital, to the exclusion of expansion 
capital. 
 
It is submitted that it would be beneficial to admit a general exemption even in favour of risk 
capital measures for expansion capital targeting ME in non assisted areas. 
 
 
 2.5  Management fees 
 
 With respect to Article 23, 8, lett a), it should be clarified that together with a remuneration based 
on the performance of the fund, a typical way of remunerating a fund administrator at “market 
conditions” is also by way of a management fee determined on the total amount of funding 
collected and managed. 
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