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AECM, the European Mutual Guarantee Association, representing 34 member 
organisations from 18 countries and 47 billion in outstanding guarantees, is pleased to 
provide the European Commission with its comments regarding its Draft Regulation 
for a General Block Exemption.  
 
Globally, the AECM welcomes the Commission’s intention to simplify existing state 
aid regulation in order to create greater legal certainty both for the Commission as for 
the market stakeholder concerned.  
 
We take notice that the second, formal, consultation paper does not contain a great 
number of substantial changes with respect to the first document published by the 
Commission in April this year.  
 
We reiterate our plea for integrating a simplified evaluation method for the 
determination of the aid equivalent to allow guarantee schemes to be considered as 
being transparent and to be covered by the scope of the Regulation, similar to the 
solution found for the De minimis Regulation. Without such a solution, and the 
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notification being a complex and costly procedure, the smaller guarantee schemes are 
likely to be de facto excluded from a key Regulation.  
 
We welcome the clarification that SME start ups will not be considered as entities in 
financial difficulties for the first three years of their existence. However, this 
recognition should be independent of whether the company’s business plan foresees 
losses over this period or not. A similar clarification would be welcome as well with 
regard to the Draft Guarantee Notice.  
 
We are concerned by the relatively harsh sanction provisions regarding a possible 
non-compliance of a Member State with the monitoring requirements. Suspending the 
Regulation’s effect for the Member State in question would have the most likely 
unintended effect of harming those market participants which have cooperated and 
provided all relevant information.  
 
Please find below our detailed comments to the Commission’s draft Document.  
 
 
Detailed comments 
  
Recital 5, Article 9 (8) “Transparency and monitoring”:  
 
 
The draft proposal foresees the possibility for the Commission to suspend the 
application of the Regulation to all future aid measures, if a Member State does not 
comply with the information requirements foreseen for monitoring purposes.  
 
AECM position: 
 
This new and rather strong measure strikes us as being quite disproportionate, as it 
might have unintended effects for third parties. Also, in the currently applicable SME 
exemption Regulation, no such harsh provision was contained.  
 
If, e.g. a Member State does not report properly regarding the activities of one out of 
many guarantee schemes on its national territory, the Commission has the prerogative 
of suspending the effect of the Regulation for the whole Member State. This will 
harm those operators, who have cooperated regularly and properly, providing all the 
needed information in due time. Not only will these operators lose the possibility of 
issuing guarantees using this Regulation through no fault of their own, they will also 
have no means of remedying the situation, since it depends on the Member State and 
the non-compliant market participant.  
 
Ideally, to avoid any wholesale sanction for the whole sector, we would suggest that 
the coverage of the Regulation be suspended for the operations / scheme in question 
alone.  
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Recital 14:  
 
The Recital clarifies that business start-ups will not be considered as undertakings in 
difficulty in the first three years, if their business plans foresee a loss for these three 
years.  
 
AECM position: 
 
AECM welcomes this clarification which will allow guarantees for start-ups to be 
covered by the Regulation. However, the requirement for losses to be foreseen in the 
business plan strikes us as odd and unnecessary. Oddly, a company which may be 
confident and foresee in their business plan to turn a profit before the end of the three 
years, would suddenly be considered as an undertaking in difficulty, if they were to 
remain in the red until the third year, whereas a company projecting losses for the 
whole three years would not.   
 
 
Article 1 “Scope”:  
 
Paragraph 1: 
 
The article defines the different aid types, which fall or do not fall into the scope of 
the Regulation.  
 
AECM position: 
 
It is regrettable that working capital is not covered by the Regulation’s scope. Indeed, 
in times of outsourcing and lean production, the pre-finance of production and service 
contracts increasingly gains importance. This has an impact on financing culture 
which centres less and less on physical investments. The example for sales and lease 
back operations are a good illustration. Likewise, an entrepreneur could decide to rent 
a facility instead of investing into real estate. While the real estate purchase could 
benefit from the Regulation, neither a rental guarantee nor the financing for necessary 
rental payments are covered by the scope. This appears to favour one financing mix 
over the other, which should be avoided in the spirit of a level-playing field. We 
therefore would plead to include working capital investments in the scope of the 
Regulation.  
 
 
Article 5 “Transparency”:  
 
Paragraph 1: 
 
The scope of the draft Regulation only applies to transparent aid. The Article defines 
aid as transparent if the exact gross grant equivalent could be calculated ex ante. Aid 
comprised in guarantee schemes is considered transparent, where the methodology to 
calculate the gross grant equivalent has been accepted following notification of this 
methodology.  
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AECM position: 
 
These provisions are more restrictive than those contained in Article 2, para. 2 and 
para. 4 (d) of the De Minimis Regulation, and further explained in Recital 15.  Indeed, 
under De Minimis, guarantee schemes either notify their calculation method or make 
use of an exemption based on a 13% net default rate in order to be covered by the 
scope. In this context, the default cap is considered to ensure that the gross grant 
equivalent does not exceed the allowable ceiling of € 200.000.  
 
In contrast, Article 5 (“Transparency”) of the draft Regulation for a General Block 
Exemption provides that guarantees could only be considered as “transparent” under 
the condition that the methodology to calculate the gross grant equivalent has been 
accepted by the Commission following notification under the draft Regulation or 
Regulation 1628/2006. It follows that if there is no such notification, the guarantees 
concerned would not be considered as transparent and would fall outside of the scope 
of the draft Regulation.  
 
This wording causes great uncertainty for many of our Member organizations, who 
make use of the currently existing exemption Regulations, in particular with respect to 
National Regional State Aid and State aid for SMEs. Indeed notification of the 
calculation method may in practice pose a number of problems:  
 

• A notified calculation method appears as too complex in the case of smaller 
SMEs, as it will systematically make use of a rating procedure. Depending on 
the method chosen, such a requirement is deemed to be too costly to be 
economically viable for the smallest of customers (e.g. if external ratings were 
to be involved). Furthermore, credit institutions, who under the Capital 
Requirements Directive do not have to rate SMEs as part of their retail 
portfolio, could be reluctant to engage in SME credits in such a context.  

 
• In some Member States, notification procedures have been launched, while in 

others, this may not yet be case. It is unclear whether the respective 
notification procedures could be concluded by the time the Regulation enters 
into force, i.e. foreseeably towards mid-2008. Consequently, Guarantee 
schemes which could not avail themselves of an accepted notification, could 
no longer make use of the SME and Regional State aid exemptions.  

 
In order to eliminate the disadvantages for SME in the small retail credit segment, 
which are discussed above, and in order to avoid any operational disruption in the 
activities of SME guarantee schemes we would therefore suggest that the Commission 
include a passage in the Draft Regulation that would establish a 10% net default rate 
(i.e. grant equivalent), calculated on the basis of the public guarantee element, as a 
sufficient proxy to fulfill the transparency requirement (The lower percentage would 
reflect the fact that guarantees to SME investments are inherently less risky than those 
covered in general under De Minimis, as the latter are not restricted to investments 
alone).  
 
This grant equivalent, in analogy to the De Minimis Regulation, could be exclusively 
applicable to smaller guarantees with a maximum amount of €1.500.000. Taken 
together with the maximum aid intensities for SME investment aid, this flat rate 
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would both prevent any possible abuse of the measure and ensure that those guarantee 
schemes that cannot avail themselves of a notification could nevertheless make use of 
the Draft Regulation.  
 
Furthermore, we underline that guarantees for mezzanine finance, e.g. silent 
partnerships, which usually feature characteristics that are similar to loan product 
should be included in the scope of the Regulation. Financial solutions for SME 
customers become increasingly diverse, as has been evidenced by the Final report of 
the 5th Round Table between banks and SMEs. To avoid any discrimination between 
products and providers, we propose to amend the first sentence of Paragraph 1 (b) to 
read “”aid comprised in guarantee schemes for loans and similar products (e.g. 
subordinate loans)…”.  
 
Paragraph 2:  
 
Aid comprised in capital injections is not considered as transparent and could 
therefore not be covered by the scope of the Regulation.  
 
AECM position: 
In our opinion, it is not clear what is to be defined as “capital injections”, therefore, 
the terms should be clarified. Indeed, there is a wide range between investments in 
shares on one side and capital injections with a more debt-oriented focus on the other.   
 
 
Article 10 “Specific conditions applicable to investments aid”:  
 
Paragraph 1a: 
 
The acquisition of the capital assets directly linked to an establishment, where the 
establishment has closed or would have been closed had it not been purchased, and 
the assets are bought by an independent investor.   
  
AECM position:  
 
In essence, the wording of the provision appears to suggest that guarantees could only 
be used in the case of an impending discontinuation or bankruptcy. In cases of 
business transfers, it would seem that a take-over by family member or via a 
Management Buy-Out / Management Buy-In would not be covered by the meaning of 
“independent investor”.  In our opinion, this is not the Commission’s intention. Given 
the importance of the issue of business transfers, which has been repeatedly 
underlined in DG Enterprise’s Round Table reports between banks and SMEs, we 
would suggest clarifying the article accordingly with a view to including aid to 
business transfers explicitly into the scope.  
 
Also in relation to business transfers, the importance of working capital and 
immaterial investments has to be underlined. When taking over a business, the new 
entrepreneur not only acquires the physical assets, but also has to finance, and obtain 
guarantee for, the good-will of the business. Thus far, aid such investments could only 
be covered under De Minimis and we suggest that it be included into the scope of the 
Draft Regulation.  
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Article 11 “Regional investment and employment aid”:  
 
Paragraph 2: 
 
The aid shall be granted in regions eligible for regional aid, as determined in the 
approved regional aid map for the Member State concerned for the period 2007-2013. 
The investment must be maintained in the recipient region for at least five years, or 
three years in the case of SMEs, after the whole investment has been completed. 
 
AECM position:  
 
The provision contained in the second sentence of this paragraph does not take in 
consideration the specifics of providing guarantees and preferential loans, i.e., the 
most efficient types of support.  
 
It happens that some of the supported projects fail and it is then necessary to 
accelerate the loan or repay it from the loan guarantee; consequently, the investment 
cannot be maintained during the time required in this paragraph. In such cases, 
qualifying the failure of project implementation as a violation of EC Regulation terms 
and conditions and penalizing the unsuccessful entrepreneurs by asking them to give 
back the support granted, would seem quite illogical.     
 
Our suggestion then is that the EC Regulation shall state that the above mentioned 
stipulation does not apply to support provided in form of guarantees and preferential 
loans in the instance when the entrepreneurial project has failed, i.e., if the guarantee 
payment had to be used, or, the support beneficiary was asked to repay the whole 
outstanding loan in a single lump sum because of insolvency, or, the bankruptcy or 
liquidation proceedings have been initiated.         
 
Paragraph 6: 
 

The draft Regulation discontinues the chance to provide assistance, within assisted 
areas concerned, also to projects where the support beneficiaries´ co-financing is 
lower than 25 % of eligible cost. Before, such a possibility was recognized by the EC 
Regulation No. 70/2001, being the state aid intensity then restricted by limits designed 
for large companies. However, no stipulation of the new draft concerns that 
eventuality (e.g. Article 12, neither any other section).  
 
AECM position:  
 
We believe that this will complicate providing basic forms of aid as guarantees and 
preferential loans. These forms of assistance are mainly granted to start-ups or 
entrepreneurs with short business history, or, to support projects implementation even 
if a new investment raises entrepreneurs´ indebtedness; namely in such situations, the 
requirement of beneficiaries´ 25 % financial contribution is discriminating and 
unjustified.   
 
Referring to guarantees, we also point out that the provision of this paragraph denies 
the preceding stipulation set up in the Article 8, par. 1 of the same draft, where the 
support is required to have an incentive effect enabling the beneficiary to carry out 
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activities or projects which it would not have carried out as such in the absence of the 
aid; guarantees are just the type of aid which best fulfils the definition, however, the 
Art. 11/par. 6 excludes using any public support.  
 
We therefore recommend that the EC Regulation states that the obligation of 25 % co-
financing does not apply to beneficiaries supported by means of guarantees or 
preferential loans.                             
 
Paragraph 7: 
 
The Regulation states that costs related to leasing shall only be taken into 
consideration, if the contract contains an obligation to purchase the assets at the 
expiry of the term of the lease. 
 
AECM position:  
 
In our view, this disposition does not reflect market reality. Financial leases regularly 
contain the option to purchase the leasing asset at the end of the term. An obligation 
does not make sense for a number of leasing assets that are subject to fast 
technological change, such as IT, vehicles, etc. We suggest that this restriction be 
deleted.  
 
 
Article 35 “Transitional provisions”:  
 
Paragraph 2: 
 
The Draft foresees that guarantees issued before the 31st December 2008 and which 
comply with the predecessor Exemption Regulations are not subject to a notification 
requirement.  
 
AECM position:  
 
It is welcome that the date of entry into force no longer is considered as the deadline 
for notification. Indeed, if guarantee schemes would have to undergo a notification 
procedure, it is of paramount importance that the transition phase is sufficiently long 
to allow for the notification procedure to be completed and to avoid any business 
disruption.  
 
We welcome the new proposed date, however on the assumption that the text will be 
adopted in the first months of the year 2008. If adoption were to be delayed, we would 
suggest that the Commission also postpone the deadline date accordingly.  
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