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Mr Harold Nyssens  
EC Commission - DG Competition  
Unit, I-1 - State Aid Policy  
Office SPA 3, room 8/4  
1049 Brussels 
 
Cc:  
Ms Annette Matthias - Werner  
 
 

Brussels, 27 July 2007 
Ref. 007-098 

 
 
 
Dear Mr Nyssens, 
 
Subject:  Clarification of EDF’s position on the State Aids consultation on 

simplified rules for block exemption  
 
 
Further to the meeting held at the DG Competition on 19th July 2007, I would 
like to thank you once again for the fruitful and interesting discussions regarding 
the State Aids consultation on simplified rules for block exemption. As 
discussed during the meeting, and explained in EDF’s position paper, this issue 
is very relevant for EDF and therefore we undertook a wide consultation with 
EDF members before submitting our final position in June this year.   
 
According to the conclusions of the meeting, and after clarification by you of the 
reasoning of the European Commission behind some definitions of the draft EC 
proposal for consultation, EDF had to submit a proposal regarding the issue of 
“supported employment” defined in article 2(19) and mentioned in a later stage 
in article 33 to specify the costs to be covered on the state support to this kind 
of employment.  
 
After the meeting with you and Ms Matthias – Werner, it was clear for us that 
some further discussion was needed around that issue if we want to prevent 
uncertainty and potential problems in a future new block exemption regulation. 
 
At the end of this document you will find a summary of all our proposals, 
integrating also those concretely developed in this letter about “supported 
employment”.  
 

I. Definition of “supported employment” (article 2.19) and definition of 
“sheltered employment” (article 2.18)  

 
The discussions in our meeting led us to the conclusion that the intention of 
the European Commission was to make a differentiation between 3 types of 
employment:  
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(1) “sheltered workshop” as an establishment with a non economic activity, 
closer to a model of occupational centres.  
 
(2) Secondly, and according to the European Commission interpretation, but 
not very clearly worded in the EC proposal, “supported employment” would 
be the establishments employing a certain percentage of people with 
disabilities and developing an economic activity.  
 
(3) The last type of employment would be the work of a disabled worker in a 
mainstream company.    
 
Taking into account this interpretation from the European Commission, EDF 
has concluded the following issues:  
 
1. The definition of “sheltered workshop” provided by the European 

Commission is conflicting with the definition given to those 
establishments in the Public Procurement directives1.  

 
2. Occupational centres (what is meant by the current legislation for 

“sheltered workshops”) do not develop a substantial economic activity 
and therefore they should not be part of a competition regulation. 

  
3. Leaving the definition proposed by the EC of “sheltered workshop” will 

create misunderstanding and confusion in member states that see 
“sheltered workshops” as economic actors. One of the reasons for the 
confusion would be that this Regulation aims at undertakings and it is not 
targeting occupational centres with different social aims.  
 
It is important also to highlight that one of the main differences between 
occupational centres and “sheltered workshops” is that occupational 
centres do not provide a salary but just disability benefits. Their aim is 
basically just social. Already the court of justice in 19892 and 19983 
establishes a basis on that sense to define a disabled “Community” 
worker.  
 

4. The impact in the sector of leaving the current definition of 75% of 
disabled workers up to 50% of disability would create ghettoisation of the 
working force of disabled people and it would put in an unsustainable 
situation the system of sheltered workshops in the EU.  

 
5. The definition of “supported employment” is not clear and refers to a 

model of establishments of “sheltered workshops” which is not clearly 
develop in the current regulation.  

 
Taking into account the above mentioned conclusions, EDF proposals for 
amendments are the following: 

                                                 
1 Directive 2004/18/EC on the coordination of procedures for the award of public work contracts, public 

supply contracts and public service contracts ; and Directive 2004/17/EC coordinating the 
procurement of entities operating in the water, energy, transport and postal services sectors.  

2 Case 344/87 « Bettray v Staatssecretaris van Justitie » in 1989 
3 Case C-1/97 « Birden v Stadtgemeinde Bremen » in 1998 
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1. Modify the definition of “sheltered workshop” and “supported 

employment” services as proposed by EDF in its position paper. The 
modification should reduce the percentage to a level of 30% and erase 
the minimum percentage of disability to be a worker on those “supported 
employment companies” (please see annex 1) 

 
The impact of this modification will be that occupational centres will be 
left out of this regulation, this will create more certainty for countries and 
sheltered employment companies. The new definition will adapt to 
European reality the concept of sheltered workshop without conflicting 
with the Public Procurement legislation which established stronger 
criteria for benefiting in a public awarding process.  
 

2. Modify the definition of “supported employment” to refer to a service that 
a mainstream company or a sheltered employment company can have 
access and whose costs can be supported through a State Aids scheme 
at National level. Supported employment services would have therefore 
their real meaning recognised under this regulation and will not be 
confused with a strange, undefined and confusing typology of “sheltered 
workshops”  

 
3. EDF proposals would look concretely as follows:  
 
2.(18) “Sheltered employment companies” means employment in an undertaking where at 
least 30% of workers are disabled and who are unable to take up a work in the employment 
market 
 
2.(19) “supported employment services” means support in engagement, vocational profiling, 
job development, job support, including personal assistance and coaching, and career 
support provided to people with disabilities to secure and maintain paid employment in the 
open labour market.   
 
 
II. Impact on the article 33. “Aid for employment of disabled workers 

compensating for additional expenses” of the previous 
considerations. 

 
The above mentioned proposals would require some changes on article 33 
and the list of eligible costs. Since the current Commission’s proposal still 
refers to “supported employment” as a typology of establishment, the list of 
eligible costs will change to reflect that “supported employment” services are 
eligible costs provided the conditions in article 2.(19) and should be applied 
to all disabled workers in all types of employment.  
 
The proposal of EDF would be to change point (e) by: 
 
e) costs related to supported employment services.  
 
The definition in point 2.19 would help to clarify what is the meaning of those 
costs.  
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A second best option to solve this confusion related to supported 
employment would be to delete article 2.19 and ensuring that the content of 
the definition is present in article 33.  
 
The proposal of EDF in this second option would be to modify article 33.3.c 
as follows:  
 
(c) costs of adapting or acquiring equipment, or acquiring and validating software for their 

use by disabled workers, including adapted or assistive technology facilities, transport, 
supported employment services, such as support in engagement, vocational 
profiling, job development, job support, including personal assistance and coaching, 
and career support, which are additional to those which the beneficiary would have 
incurred if employing workers who are not disabled; 
 
 
This would have as a consequence deleting also point (e) in article 33.3.   
 

 
 

III. Recruitment of disabled workers 
 
Finally, and according to our discussion, EDF’s proposal on article 31, in 
order to add recruitment incentives for people with disabilities together with 
disadvantaged workers recruitment, have been withdrawn.  
 
Further to our discussions we noted that the clarification of the authorisation 
of recruitment incentives would be better included in article 32 together with 
the aid for employment. The title and content would nevertheless need 
further modifications on this sense.  
 
EDF’s proposals on article 32 would look as follows:  
 
Article 32 – Aid for the employment and recruitment of disabled workers in the form of 
wage subsidies 
 
1. Aid for the employment of disabled workers in the form of wage subsidies shall be 
compatible with the common market within the meaning of Article 87(3) of the Treaty and 
shall be exempt from the notification requirement of Article 88 (3) of the Treaty, provided the 
conditions laid down in paragraphs 2 to 5 are fulfilled: 
 
2. The aid intensity shall not exceed 60 % of the eligible costs. 
 
New point. Eligible costs for recruitment of disabled workers shall be the wage costs 
over a maximum period of 12 months following recruitment  
 
3. Eligible costs for the employment of disabled workers shall be the wage costs over 
any given duration during which the disabled worker is being employed. In case of aid for 
recruitment provided the conditions laid down in article 32.(new point), the sum of 
both aids should not exceed 60%  
 
4.Where the recruitment does not represent a net increase in the number of employees in 
the undertaking concerned, the post or posts shall have fallen vacant following voluntary 
departure, disability, retirement on grounds of age, voluntary reduction of working time or 
lawful dismissal for misconduct and not as a result of redundancy.  
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{Deleted: 5. Except in the case of lawful dismissal for misconduct the disabled workers shall 
be entitled to continuous employment for a minimum period of 12 months} 

 
 

 
According to EDF, these proposals for changes respect the aims of the 
regulation and improve their quality for better adjustment to EU reality and 
create more certainty for member states, companies and people with 
disabilities.  
 
Should you need further clarification in any of these issues, please do not 
hesitate to contact me or my colleague Javier Güemes (javier.guemes@edf-
feph.org)   
 
Yours sincerely 
 

 
Carlotta Besozzi 
 
Director 
 
European Disability Forum 

mailto:javier.guemes@edf-feph.org
mailto:javier.guemes@edf-feph.org
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ANNEX 1. List of EDF’s proposals for the general block exemption on State Aid regulation  
 

 
Article 2 – Definitions 

 
 

Commission’s proposal 
 

 
EDF’s proposal 

 
(17)  “disabled worker” means any person: 
 
(a)  recognised as disabled under national law, or  
 
(b)  having a recognised limitation which results from physical, mental or 
psychological impairment in respect of whom a competent authority of a member 
state has indicated the precise level of disability as compared to a particular job 
position  
 

 
(17)  “disabled worker” means any person: 
 
(a)  recognised as a disabled person under national law, or 
  
(b)  having a recognised limitation which results from physical, mental, intellectual, 
sensory or psychological impairment {deleted: in respect of whom a competent authority 
of a member state has indicated the precise level of disability as compared to a 
particular job} 
 

 
(18) “sheltered workshop”  means employment in an establishment where at least 
75% of workers are disabled to a degree of at least 50% 

 
(18) “Sheltered employment companies” {deleted:“sheltered workshop”} means  
employment in an undertaking {deleted:establishment} where at least 30% {deleted: 
75%} of workers are disabled and who are unable to take up a work in the 
employment market {deleted: to a degree of at least 50%} 
 

 
(19) “supported employment” means employment of disabled workers in need of 
personal assistance or support at work in an establishment which does not offer 
sheltered employment; 
 

 
(19) “supported employment services” means support in engagement, vocational 
profiling, job development, job support, including personal assistance and 
coaching, and career support provided to people with disabilities to secure and 
maintain paid employment in the open labour market.  {deleted: employment of 
disabled workers in need of personal assistance or support at work in an establishment 
which does not offer sheltered employment } 
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Article 32 – Aid for the employment of disabled workers in the form of wage subsidies 

 
 

Commission’s proposal 
 

 
EDF’s proposal 

 
Article 32 – Aid for the employment of disabled workers in the form of wage subsidies 
 
 
1. Aid for the employment of disabled workers in the form of wage subsidies shall be 
compatible with the common market within the meaning of Article 87(3) of the Treaty 
and shall be exempt from the notification requirement of Article 88 (3) of the Treaty, 
provided the conditions laid down in paragraphs 2 to 5 are fulfilled: 
 
 
2. The aid intensity shall not exceed 60 % of the eligible costs. 
 
 
 
 
3. Eligible costs shall be the wage costs over any given duration during which the 
disabled worker is being employed. 
 
 
 
4. Where the recruitment does not represent a net increase in the number of 
employees in the undertaking concerned, the post or posts shall have fallen vacant 
following voluntary departure, disability, retirement on grounds of age, voluntary 
reduction of working time or lawful dismissal for misconduct and not as a result of 
redundancy.  
 
5. Except in the case of lawful dismissal for misconduct the disabled workers shall be 
entitled to continuous employment for a minimum period of 12 months. 
 

 
Article 32 – Aid for the employment and recruitment of disabled workers in the form of 

wage subsidies 
 
 
1. Aid for the employment of disabled workers in the form of wage subsidies shall be 
compatible with the common market within the meaning of Article 87(3) of the Treaty and 
shall be exempt from the notification requirement of Article 88 (3) of the Treaty, provided 
the conditions laid down in paragraphs 2 to 5 are fulfilled: 
 
2. The aid intensity shall not exceed 60 % of the eligible costs. 
 
New point. Eligible costs for recruitment of disabled workers shall be the wage 
costs over a maximum period of 12 months following recruitment  
 
3. Eligible costs for the employment of disabled workers shall be the wage costs over 
any given duration during which the disabled worker is being employed. In case of aid 
for recruitment provided the conditions laid down in article 32.(new point), the 
sum of both aids should not exceed 60%  
 
4. Where the recruitment does not represent a net increase in the number of employees 
in the undertaking concerned, the post or posts shall have fallen vacant following 
voluntary departure, disability, retirement on grounds of age, voluntary reduction of 
working time or lawful dismissal for misconduct and not as a result of redundancy.  
 
{Deleted: 5. Except in the case of lawful dismissal for misconduct the disabled workers 
shall be entitled to continuous employment for a minimum period of 12 months} 
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Article 33 

Aid for the employment of disabled workers compensating for additional expenses 
 

 
Commission’s proposal 

 

 
EDF’s proposal 

 
1. Aid for compensating the additional costs of employing disabled workers shall be 
compatible with the common market within the meaning of Article 87(3) of the Treaty 
and shall be exempt from the notification requirement of Article 88 (3) of the Treaty, 
provided the conditions laid down in paragraphs 2 and 3 are fulfilled: 
 
2. The aid intensity shall not exceed 100 % of the eligible costs. 
 
3. Eligible costs shall be costs other than wage costs, which the employer has to bear 
and which are additional to those which the undertaking would have incurred if 
employing workers who are not disabled, over any given duration during which the 
disabled worker is being employed. 
 
The following costs shall be eligible:  
 
(a) costs of adapting premises; 
 
(b) costs of employing staff for time spent solely on the assistance of the disabled 
workers; 
 
(c) costs of adapting or acquiring equipment, or acquiring and validating software for 
their use by disabled workers, including adapted or assistive technology facilities, 
which are additional to those which the beneficiary would have incurred if employing 
workers who are not disabled; 
 
 
 
 
 

 
1. Aid for compensating the additional costs of employing disabled workers shall be 
compatible with the common market within the meaning of Article 87(3) of the Treaty and 
shall be exempt from the notification requirement of Article 88 (3) of the Treaty, provided 
the conditions laid down in paragraphs 2 and 3 are fulfilled: 
 
2. The aid intensity shall not exceed 100 % of the eligible costs. 
 
3. Eligible costs shall be costs other than wage costs, which the employer, has to bear 
and which are additional to those which the undertaking would have incurred if 
employing workers who are not disabled, over any given duration during which the 
disabled worker is being employed. 
 
The following costs shall be eligible:  
 
(a) costs of adapting premises; 
 
(b) costs of employing staff for time spent solely on the assistance of the disabled 
workers; 
 
(c) costs of adapting or acquiring equipment, or acquiring and validating software for 
their use by disabled workers, including adapted or assistive technology facilities, 
transport which are additional to those which the beneficiary would have incurred if 
employing workers who are not disabled; 
 
(new point) costs of working hours related to the impact of disability services 
such as rehabilitation, medical and psychological assistance, during those hours. 
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(d) where the beneficiary undertaking provides sheltered employment, the costs of 
constructing, installing or expanding the establishment concerned, and any costs of 
administration and transport which result directly from the employment of disabled 
workers; 
 
(e) where the beneficiary provides supported employment, any costs of 
administration and transport which result directly from the employment of disabled 
workers. 
 

 
(d) where the beneficiary is a {deleted: undertaking provides } sheltered employment 
company, the costs of constructing, installing or expanding the undertaking {deleted: 
establishment} concerned, and any costs of administration and transport which result 
directly from the employment of disabled workers; 
 
(e) costs related to supported employment services. {deleted: where the beneficiary 
provides supported employment, any costs of administration and transport which result 
directly from the employment of disabled workers. } 
 
 
 
 
SECOND BEST OPTION ON THIS ARTICLE (after deletion of article 2(19) ) 
 
1. Aid for compensating the additional costs of employing disabled workers shall be 
compatible with the common market within the meaning of Article 87(3) of the Treaty and 
shall be exempt from the notification requirement of Article 88 (3) of the Treaty, provided 
the conditions laid down in paragraphs 2 and 3 are fulfilled: 
 
2. The aid intensity shall not exceed 100 % of the eligible costs. 
 
3. Eligible costs shall be costs other than wage costs, which the employer, has to bear 
and which are additional to those which the undertaking would have incurred if 
employing workers who are not disabled, over any given duration during which the 
disabled worker is being employed. 
 
The following costs shall be eligible:  
 
(a) costs of adapting premises; 
 
(b) costs of employing staff for time spent solely on the assistance of the disabled 
workers; 
 
(c) costs of adapting or acquiring equipment, or acquiring and validating software for 
their use by disabled workers, including adapted or assistive technology facilities, 
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transport, supported employment services, such as support in engagement, 
vocational profiling, job development, job support, including personal assistance 
and coaching, and career support, which are additional to those which the beneficiary 
would have incurred if employing workers who are not disabled; 
 
(new point) costs of working hours related to the impact of disability services 
such as rehabilitation, medical and psychological assistance, during those hours. 
 
(d) where the beneficiary is a {deleted: undertaking provides } sheltered employment 
company, the costs of constructing, installing or expanding the undertaking {deleted: 
establishment} concerned, and any costs of administration and transport which result 
directly from the employment of disabled workers; 
 
{deleted: (e) where the beneficiary provides supported employment, any costs of 
administration and transport which result directly from the employment of disabled 
workers. } 
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