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State aid registry 
HT 364 
Directorate-General Competition  
European Commission 
B-1049 Brussels  
      
      
stateaidgreffe@ec.europa.eu      
      
 
 
Tuesday, 05 June 2007 
 
 
 
Dear Sirs, 
 
State aid consultation: draft general block exemption regulation 
 
 
We are pleased to submit the attached comments on the draft general block exemption 
regulation.  These comments reflect the views of the EU Committee of the Law Society of 
England and Wales (“the Society”).  This Committee comprises fifteen practitioners with 
expertise in various fields of EU law.   
 
We hope that you find these comments useful and are happy to respond to any follow-up 
queries you may have in regard to them, or indeed any other related issues.  
 
 
Yours faithfully, 
 
 

 
 
Rachel Bickler 
 
Chair, EU Committee of the Law Society of England and Wales 
 
 
 
 
Enc. 
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Draft general block exemption regulation (GBER) 
 
Comments by the EU Committee of the Law Society of England and Wales 
 
1. This response has been prepared by the Law Society of England and Wales, the 

representative body of over 100,000 solicitors in England and Wales.  The Society 
negotiates on behalf on the profession and lobbies regulators, government and others.  
This response has been drafted by the Society’s EU Committee (“the Committee”), 
which comprises fifteen practitioners with expertise in various fields of EU law.   

 
Comments  
 
2. In general terms, we support the Commission’s intention to introduce the GBER.  From 

a better-regulation perspective we have consistently supported efforts by the EU 
institutions to simplify and consolidate legislation where there is a clear need to do so.  
The GBER should prove more straightforward to apply in practice than the current block 
exemptions.  This is likely to be so, in particular, in the case of complex aid 
arrangements where more than one of the current block exemptions may be applicable. 

 
3. The draft GBER includes three types of aid which are not currently covered by block 

exemptions: environmental aid, aid in the form of risk capital and research & 
development aid for large companies.  This is to be welcomed as these forms of aid 
target clear cases of market failure, this should accelerate the process of providing aid 
that is unlikely to distort competition, and this should release resources of the 
Commission enabling it to concentrate on the more serious forms of aid. 

 
4. We would like to make a number of comments on specific provisions of the draft.   
 
Article 2 - Definitions  
 
5. The definition of “disadvantaged worker” (Article 2(16)(e)) for employment aid now 

includes “any woman working in a sector or profession characterised by a gender 
imbalance which is 25% more significant than the average national gender imbalance”. 
This seems an unnecessarily complicated test to implement in practice. 

 
Article 5 – Transparency of aid 
 
6. In Article 5(2)(a), it is unclear why a capital injection should necessarily be considered to 

be not transparent.  If this refers to contributions of capital by means of equity 
participation, this should be clarified.  “Capital injections” might also refer, for example, 
to an initial injection of a cash sum, in the form of working capital to fund start-up costs.  
In Article 5(1)(a), we would suggest that “securities” be replaced be “security”. 

 
Article 8 – Incentive effects  
 
7. We would note that there appears to be a lack of clarity as to the level and standard of 

evidential requirement.  This is something that is unsatisfactory in the context of a block 
exemption instrument, which is designed to provide a relatively straightforward safe 
haven for certain types of aid.   

 
8. The obligation to demonstrate an incentive effect in individual cases applies only to aid 

to large enterprises, aid to SME’s being covered by 8(2).  However, the matters which 
the Member State must verify (in order to establish an incentive effect) are expressed 
rather differently in Article 8(3), as compared to Recital 24.  Article 8(3) says that the 



 

beneficiary must establish the incentive effect on the basis of specified criteria, namely 
increased size, scope or spend.  Recital 24 says that the Member State should verify 
that the beneficiary has analysed, ex ante and in an internal document, the feasibility of 
the project, with and without aid.  These two different ways of expressing the test may 
be expected to cause uncertainty and it could indeed be argued that they are in effect 
cumulative.   

 
9. It is also not clear to us why the beneficiary’s analysis should be contained in an internal 

document, rather than in the aid application.  We do not believe that it is necessary for 
the GBER to be so prescriptive on this point.  Beyond the requirement to demonstrate 
an incentive effect, Member States should be left to determine the formalities of how this 
is to be established.   

 
10. Recital 24 states that ad hoc aid should be excluded from the scope of the GBER, 

however, we do not feel that this has been made sufficiently clear within the operative 
part of the Regulation.  We would appreciate a clarification of this.   

 
Article 9 – Monitoring and reporting requirements  
 
11. The more onerous monitoring requirements would apply to all aid and aid schemes 

under the GBER.  They include supplying information to the Commission in advance in 
order to obtain an identification number, publication on the internet and ex-post reporting 
requirements.  Until now, we are only aware of such requirements applying to aid to 
SMEs in the agricultural sector, under Regulation 1857/2006 to which sector-specific 
considerations may apply.  One of the main objectives of the present draft is to reduce 
administrative burdens in relation to permissible aid.  As such, we believe that the 
Commission has yet to make out its case for extending the scope of such monitoring 
and transparency requirements in this way, not even in Recital 25.  If Member States fail 
to discharge these obligations, it will be the beneficiaries that suffer the consequences.  
In addition, the imposition of transparency obligations ex-ante is an added burden which 
may not be so significant for larger schemes but may prove burdensome for smaller 
ones. 

 
12. The fact that summary information provided by Member States will be published in both 

the Official Journal of the European Union and on the Commission’s website (Article 
9(1)) is to be welcomed as the Commission has considered under previous draft 
exemptions limiting the publication of details of aid measures to its website in the 
language of country in which the aid was granted.  Publication in the Official Journal 
ensures transparency as the details of the aid measures will be translated and will be 
searchable in the long term. 

 
Article 10 – Investment aid  
 
13. The application of the definition of eligible costs in the context of investment aid should 

be clarified in relation to leasehold interests.  An investment in tangible assets in relation 
to the setting up of a new establishment (Article 10(1)(a)) may include, for example, a 20 
year lease of land and of a plant to be constructed on it.  It was not clear under the 
existing block exemptions, and remains unclear under the present draft, how such an 
investment should be treated (c.f. however Article 11(7) and the comments on Article 11 
below).  The lessee is contractually bound to make the payments under the lease for the 
duration of it, subject to normal rights to terminate or assign the lease, and a long term 
lease is merely an alternative to outright purchase, as a means of obtaining the use of 
(in this example) the land and facilities on it.  It is submitted that it would be reasonable 
to take the costs of the payments under the lease into account in determining the 
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amount of the eligible costs and it would be necessary for the Commission to provide 
guidance on the methodology for doing so.  This might, for example, be a present value 
of the future lease payments.  The same considerations apply in relation to the 
“acquisition of the capital assets” (Article 10(1)(b). 

 
14. In order to be considered as eligible costs, employment created by an investment 

project, Article 10(3)(c) provides that “the employment created shall be maintained 
during a minimum period of five years in the case of large enterprise[s] and a minimum 
period of three years in the case of SMEs.”  We would submit that this language should 
be modified by the inclusion of “intended to be” after “shall be”.  As the present language 
is drafted, it would be unable to show until five years after the grant of the aid whether 
this condition can be satisfied.  In the absence of such an amendment, there would be a 
risk of aid becoming unlawful if the condition as to employment of staff were to cease to 
be satisfied.   

 
Article 11 – Regional aid  
 
15. A similar consideration to that in paragraph 13 above arises in connection with the 

requirement in Article 11(7) paragraph 2 that “the lease must continue for at least five 
years after the anticipated date of completion of the investment project”.  This could be 
addressed by including “be intended to” before “continue”.  As in the case of the 
comments above in paragraph 13, a methodology should be included for calculating the 
value of a lease.  

 
Article 23 (8) – Risk capital  
 
16. The remuneration of investment fund managers generally includes an annual fee (for 

example 2 per cent) and an incentive.  We therefore suggest inserting “,at least in part,” 
after “linked to performance”. 

 
 
 
 
 
 
 
 
 
 
 
 
 
For further information, please contact:  
 
Andrew Laidlaw 
Internal Market Policy Executive 
Joint Brussels Office of the Law Societies 
ave. de Tervuren 142-144 
B-1150 Brussels 
Tel: (+32) 2 743 85 85 
Email: Andrew.Laidlaw@lawsociety.org.uk 
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