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 FINAL DRAFT 

COMMENTS FROM THE SPANISH DELEGATION 
Draft Community guidelines on State aid for 

environmental protection 
 
 
I.- GENERAL POINTS 
   
 The second multilateral meeting on State aid was held on 5 November to discuss 
the draft Community guidelines on State aid for environmental protection.  The 
Spanish representation welcomes the Commission's efforts to modify the initial text.  
 
 The Spanish delegation maintains the position that it took at the previous meeting 
and wishes to stress the following:    
      

- The Commission should ensure that the entry into force of the new guidelines 
and the general block exemption regulation are synchronised; otherwise statements like 
that in point 139 of the preliminary draft guidelines (all operating aid to new plants 
producing renewable energy shall be subject to a detailed assessment, regardless of 
their size) would not be acceptable.     
 
1.- Tradable permit schemes 
 

The Spanish authorities wish to emphasise that, as stated in point 3.1.12, tradable 
permit schemes are state aid, hence the significance of point 3.1.12 b) in this second 
version of the draft: “the allocation shall be carried out in a transparent way, based on 
objective criteria and on data sources of the highest quality available…” as one of the 
conditions for them to be declared compatible with the common market   

 
This addition (based on objective criteria) is of vital importance because it should 

ensure an equivalent allocation between undertakings in the same sector, irrespective of 
location, thus complying with Article 87(3)(c) of the EC Treaty. 
 
 The draft guidelines (point 49) state that if the permits issued to a company do not 
cover its needs, either the company will have to reduce the pollution it emits (thereby 
improving environmental protection) or it will have to purchase additional permits on the 
open market (i.e. pay compensation for the pollution it causes).   
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This point needs to be looked at in greater detail. The plant can reduce the pollution it 
emits in two diametrically opposed ways:  

a. By reducing or stopping production until the level of pollution emitted is 
equal to or below the level allowed by the permits issued. The company can 
sell any unused permits, thereby benefiting from the opportunity cost. 

b. By integrating the Best Available Technologies (BAT) into the production 
process, thereby improving the level of pollutants emitted per unit of 
production and making the plant more efficient.  

 
Both options have a positive effect on the environment at local level, but the second 
option, which  is the more desirable, also has a positive effect at global level. That is to 
say, the output not produced by the plant in example (a) would then be produced by 
another plant (either within or outside the EU, and therefore either subject to or not 
subject to certain environmental restrictions), which would mean that pollution emissions 
would be transferred from one place to another.  
 
Consequently, the current tradable permit scheme does not produce an overall reduction 
in pollution emissions, neither does it encourage the use of BAT in all cases 
 

 Moreover, the tradable permit system does not take emission efficiency into 
account as previously defined: emissions per unit of production. 

 
For plants in a given sector with identical emission efficiency, the paradoxical situation 
could arise in which some Member States issue plants with permits that only just cover 
their needs, while other Member States issue plants with permits that fall far short of their 
needs, leaving them at a competitive disadvantage vis-à-vis their counterparts in the 
other Member States, as they would then have to buy permits, thereby increasing their 
production costs. 
 

 Point 128 sets out the conditions for awarding aid in the context of tradable permit 
schemes. In this respect, as this is the most important of the ideas explored so far, for a 
given sector at European level, the permits to be granted would need to be calculated 
using relevant and comparable parameters in all Member States. Allocations would 
therefore be transparent and the methodology used would be the same for all Member 
States, without favouring certain sectors or companies. To this end, efficiency, defined 
as emissions per unit of production, seems to be the appropriate parameter for 
calculating the permits to be issued to industrial plants.  

 
Using this as a common parameter, which would apply across Europe for each sector, 
would ensure equal treatment and guarantee the unity of the internal market while 
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preventing any distortion of competition between companies, wherever in the EU they 
may be based. 
 

 Lastly, it should be pointed out that large companies that emit millions of tonnes of 
CO2 each year have the same administrative management burden with regard to 
tradable permits as family-run businesses that emit a few thousand tonnes of CO2 a 
year, which means that the management effort involved for family-run businesses is 
disproportionate to their emission reduction targets, not to mention the workload that this 
also generates for the governments of the Member States concerned.  

 
Setting a minimum threshold of greenhouse gas emissions for inclusion in the tradable 
permit schemes would make it possible to focus management efforts more effectively on 
plants that generate a really significant level of emissions, without losing sight of the aim 
of reducing these emissions in the process. 
 
2.- Aid for undertakings improving on Community standards or increasing the level 
of environmental protection in the absence of Community standards (points 61 to 
72) 
 
As regards aid intensity and eligible costs, greater flexibility in identifying the eligible costs 
would be desirable for certain types of projects in order to encourage entrepreneurship 
more, provided that this increase leads to better achievement of the objectives of 
sustainability and competitiveness. In view of the fact that the markets have to be 
increasingly innovative, the majority of projects are high risk and capital intensive, which 
means that Member States should support these projects by increasing aid in line with 
the objectives set.. 
 
3.- Aid for renewable energy sources and cogeneration 
 

 Paragraph 94(d) of section 3.1.5.2 on operating aid states that the Commission 
may accept operating aid exceeding the investment amount for plants using biomass 
fuels if it can be demonstrated that the aggregate costs borne by the firms after plant 
depreciation are still higher than the market price of the energy. 
 
This should be extended to include the other renewable fuels and/or technologies. 
This extension should also apply to point 3.1.6.2 on aid for cogeneration. 

 
 Furthermore, the new guidelines should also give greater emphasis to innovation.  

In a mature market such as the renewable energy market, it is becoming increasingly 
necessary to undertake innovation projects that will provide a greater level of 
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environmental protection. The new rules should provide for a special premium for 
innovative projects, regardless of the type of company and the type of project involved. 

 
As some Member States have already stated after the second reading of the draft, the 
Commission should place more value on this aspect in giving greater emphasis to these 
new sources of renewable energy.      
 
4.- Aid in the form of tax reductions or exemptions 
 

 Points 147, 156 and 164 set out a number of specific criteria regarding this type of 
aid which diverge from taxation practice and could be difficult to apply (for example, the 
calculation of “the costs of measures to be undertaken by companies to reach the 
objectives of the agreements should be compared with the costs of investments that 
otherwise would be made, taking into account benefits made in this context”).  

 One of the specific criteria is that “the more competition is based on price, the 
greater the risk that it is affected by aid in the form of tax reductions/exemptions. If, by 
contrast, products are highly differentiated and competition is not primarily based on 
price, the impact of aid in the form of tax reductions/exemptions is likely to be less 
important” [point 165(f)].  Maybe it should be specified that this criterion applies only to 
indirect value added tax, which has a greater effect on product price, but not necessarily 
to direct or indirect tax on emissions. 

 Attention should be drawn to the specific difficulties encountered in practice in 
meeting the no overcompensation criterion (point 56 of the current guidelines), under 
which operating aid "may be justified in order to cover the difference between the cost of 
producing energy from renewable energy sources and the market price of that energy”. 

In the new draft guidelines, this is dealt with equally succinctly in point 43, which states 
that “State aid may be justified if the cost of production of renewable energy is higher 
than the cost of production based on conventional sources”. 

The complexity involved in determining this makes it desirable for the new guidelines to 
give further clarification of how Member States can demonstrate compliance with this 
requirement. 

5.- Measures subject to a detailed assessment (point 140) 
As regards operating aid for the production of biofuel, in view of the experience gained 
with projects submitted in previous years, the threshold of 100 000 t of production per 
year for compulsory detailed assessment is considered to be low.  
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6.- Observations from the point of view of agri-food policy 
 

 Point 43 – Aid for renewable energy sources 
 

In order to prevent the boom in the biofuel market having a negative effect on the 
availability of raw materials for food, we propose amending the last paragraph as 
follows: 
 
“Therefore, State aid may be an appropriate instrument only for those uses of 
renewable energy sources where the environmental benefit and sustainability is 
evident, and provided that the market in raw materials for the food industry and the 
competitiveness of this market are not affected”. 
 

 Point 109 – Aid for waste management 
 
As the waste-management hierarchy proposed in the Community strategy for waste 
management is currently under discussion at Community level, we propose amending 
this point as follows:  
 
109. Environmental investment aid for the management of waste, including activities 

of reutilisation, recycling and recovery, shall be compatible with the common market 
within the meaning of Article 87(3)(c) of the EC Treaty, provided that such 
management is in line with the hierarchical classification of the principles of waste 
management Waste Framework Directive (Council Directive 75/442/EEC of 15 July 
1975 on waste) and its subsequent amendments and is in accordance with the 
conditions set out in point 110." 
 
In line with this amendment, footnote 35, which refers to the Community strategy for 

waste management, should also be deleted". 
 
 
7.- Appropriate Measures. 
 
Point 181 invites Member States to give their explicit unconditional agreement to the 
appropriate measures proposed under point 180 within two months of the date of 
publication of the guidelines in the Official Journal. Recently, the Commission has been 
using this procedure as a way of proposing appropriate measures, thereby dispensing 
with the previous traditional practice of proposing appropriate measures to each Member 
State in a Commission communication addressed to the appropriate Ministry of Foreign 
Affairs. 
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The new procedure (proposal of the appropriate measures simply by including them in a 
text published in the C series of the Official Journal) has proven to be ineffective in 
practice, as whenever it has been used, the Commission has had to correct it months 
after the expiry of the original deadline by sending a communication to the Permanent 
Representations of the various Member States inviting them to accept the appropriate 
measures by a new deadline.  
 
Furthermore, as the proposal of appropriate measures is a “recommendation” (Article 18 
of Regulation (EC) No 659/1999), they should be notified in accordance with the 
procedures specified for recommendations, which usually involves publication in the L 
series of the Official Journal.  
 
The Spanish authorities stress the need for these appropriate measures to be set out in a 
Commission communication addressed to the Ministry of Foreign Affairs. 
 
8.- Application of the new guidelines to aid projects awaiting a decision from the 
Commission (point 184) 
 

Applying the new guidelines to aid projects awaiting a decision from the 
Commission as soon as the guidelines have been published in the Official Journal even 
where projects were notified prior to publication of the guidelines would violate the 
principles of legal certainty and protection of legitimate expectations, whereby, in 
accordance with established case law, Community legislation should be clear and 
predictable for the interested individuals.1 
Furthermore, as these guidelines are more restrictive than the previous ones (for 
example, as a result of the introduction of rigorous and complex "detailed assessment”), 
point 184 of the draft guidelines would contradict established case law, which rules out 
treating “lawful" aid (i.e. notified projects that comply with the suspensory effect of the last 
sentence of Article 88(3) of the Treaty) more harshly than “unlawful” aid.  
This is clear from the fact that, in accordance with point 185 of the draft guidelines and 
with the Commission notice on the determination of the applicable rules for the 

                                            
1 Joined Cases C-74/00 and C-75/00 P Falck and Acciaierie di Bolzano v Commission [2002] ECR I-7869, paragraph 
119: “Although, as a general rule, the principle of legal certainty precludes a Community measure from taking effect 
from a point in time before its publication, it may exceptionally be otherwise where the purpose to be achieved so 
demands and where the legitimate expectations of those concerned are duly respected (Case 98/78 Racke [1970] 
ECR 69, paragraph 20). In that regard, in order to ensure observance of the principles of legal certainty and the 
protection of legitimate expectations, the substantive rules of Community law must be interpreted as applying to 
situations existing before their entry into force only in so far as it clearly follows from their terms, objectives or 
general scheme that such effect must be given to them (see, in particular, Case 234/83 Gesamthochschule Duisburg 
v Hauptzollamt München-Mitte [1985] ECR 327, paragraph 20, and Case C-34/92 GruSa Fleisch [1993] ECR I-4147, 
paragraph 22)”. Likewise, Case T-366/00 Scott v Commission [2003] ECR II-1763, paragraph 51 and Case T-190/00 
Regione Siciliana v Commission [2003] ECR II-5015, paragraph 93 onwards. 
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assessment of unlawful State aid (2002/C 119/12), a specific project implemented 
immediately prior to the publication of the new guidelines without Commission approval 
(unlawful aid) should be assessed on the basis of the 2001 guidelines, which are less 
restrictive than those now being proposed.  
Applying a more rigorous framework to lawful aid than to unlawful aid “would have the 
effect of according a favourable outcome to the non-observance by the Member State 
concerned of the last sentence of Article 93(3) [now Article 88(3) of the Treaty] and would 
deprive that provision of its effectiveness” (Case C-301/87 France v Commission 
(“Boussac”) [1990] ECR I-307, paragraph 11, and Case C-354/90 Fédération nationale 
du commerce extérieur des produits alimentaires and others v France [1991] ECR I-5505, 
paragraph 16 in fine). 
All the established case law cited in the above paragraphs has just been reaffirmed and 
specifically applied to State aid by the Judgment of 3 May 2007 in Case T-357/02 
Freistaat Sachsen v Commission (see paragraphs 103, 117, 118 and 199 in particular).  
 
 
        Madrid, 14 September 2007 
 
 
Nota Pos.final 14-XI-07 
 
 
 


