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Poland is pleased to receive the latest version of the draft Guidelines setting out the rules 
governing the award of State aid for actions associated with environmental protection. However, 
as the European Commission has not taken account of the proposals in Poland's position on the 
first version of the draft Guidelines, we still maintain our earlier comments. 
In particular, point 112 of the draft Guidelines is not comprehensible, as it is not clear what is 
meant by "conventional production". It is also not clear whether the provisions of this point 
cover recyclers or other companies managing waste created by other companies. 
 
Poland would also make the following additional comments: 
1. From the point of view of environmental protection in hard coal mining, the Guidelines' 

proposal to allow investment aid for waste management and the rehabilitation of sites 
polluted by industrial activity is of particular interest. Both these factors are key ecological 
issues in the extractive industries in Poland. From the point of view of mining, it would be 
useful to include issues relating to the economic and technological use of methane, which, for 
safety reasons, must be removed from the seams being worked. Over the next few years in 
Poland a series of investment measures are planned to increase the use of methane, mainly for 
industrial purposes. Coal companies plan to increase the quantity of captured methane used to 
produce energy and heat, including for municipal purposes. We therefore request that the list 
of investment aid instruments be expanded to include construction of installations for the 
management of methane, which would otherwise be released into the atmosphere, 
exacerbating the greenhouse effect. 

2. The draft Guidelines tighten up the system for the allocation of public aid for environmental 
protection measures, particularly as regards the incentive effect. The Guidelines now in force 
do not prohibit support for projects started before an aid application is submitted. When the 
draft Guidelines enter into force (planned date: 1 January 2008), support for projects that 
have already been started (in particular under operational programmes) will not be possible 
(prohibition resulting from points 127 and 128 of the draft Guidelines). We would point out 
in this connection that investments in environmental protection measures have special 
characteristics (for example, investment going beyond Community standards is voluntary  
and actively contributes to improving the state of the environment; furthermore, support only 
covers "additional" costs). For this reason, the condition that applications must be submitted 
before investment works start should not apply in this case. 

3. The Guidelines on State aid for environmental protection do not, as a general rule, allow aid 
for adaptation by undertakings to environmental protection standards. However, the 
Accession Treaty provides for certain exceptions to this rule. At the same time it sets limits 
on such aid and requires compliance with the Guidelines in the calculation of eligible costs. It 
is therefore unclear whether the other provisions of the Guidelines also apply to the aid 
referred to in the Accession Treaty. This is very important given the wording of the proposed 
provisions, including point 3.2 of the Guidelines (incentive effect and necessity of aid).  The 
aid provided for in the Treaty concerns investment to adapt businesses to environmental 
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standards. Such adaptation is required by law, which means that it cannot be said that a 
company would not invest if it did not receive aid. The incentive criterion cannot therefore be 
met.  In this context it is also essential to establish whether the condition for individual 
notification of aid (the amount of aid of for a single undertaking exceeds EUR 5 million) will 
apply to aid granted under the provisions of the Accession Treaty. In our opinion, it is 
important to clarify the provisions of the draft Guidelines in the above respects. 

4. We propose wording point 60 (g) of the Guidelines, which defines energy production from 
renewable energy sources, as follows:  
""Energy production from renewable energy sources” means energy produced by plants 
using only renewable energy sources, as well as that proportion of energy which is produced 
from renewable energy sources in hybrid plants. In the case of a generator fuelled by biomass 
or biogas together with other fuels, the energy produced from renewable resources shall be 
deemed to be the proportion of the energy corresponding to the share of chemical energy of 
the biomass or biogas in the chemical energy of the fuel used to produce  the energy, 
calculated on the basis of the actual calorific values of those fuels." 

5. Under point 72(c) of the draft Guidelines, if an aid beneficiary sells intangible assets which 
are technically out of date before the expiry of the five year period, the eligible costs must be 
reduced and where appropriate all or part of the aid must be reimbursed. We would point out 
that, as a rule, the aid beneficiary will acquire new assets with suitable technical parameters 
in place of the sold intangible assets which are technically out of date, and this will 
increase/level up the eligible costs.  In such cases the eligible costs should not be reduced, nor 
should reimbursement of aid be required. 

6. In our opinion, the lower level of aid intensity for biomass than for other types of renewable 
energy sources is not justified. We therefore propose deleting the sentence "For biomass the 
aid intensity shall not exceed 50%" from point 86 of the draft Guidelines. 

7. In point 88 of the draft Guidelines, we propose that the phrase "with the same capacity in 
terms of the effective production of energy" should be replaced by the phrase "with the 
same generating capacity provided that energy is effectively produced". 
A generator based on renewable energy sources is often subject to external factors (e.g. 
wind) which affect its production capacity. Its annual utilisation of installed capacity is 
often much lower than that of conventional generators. A generator that guarantees 
similar energy production over the year should therefore be taken as the reference 
generator. This approach would also be the same as for the issue of calculating eligible 
costs presented in point 69. 

8. We propose that the last sentence of point 98 ("Alternative investment that would be realized 
without aid must be deducted from the eligible costs") should be worded as follows: 
 Costs relating to a low-efficiency cogeneration plant with the same production capacity must 
be deducted from the eligible costs." 
It is not clear how alternative investment realised without support should be selected. In many 
cases there would not be any such investment without support. We therefore suggest that 
alternative investment be defined as [investment in] a low-efficiency cogeneration generator 
with the same production capacity. 

9. We propose that the beginning of point 101(a) of the draft Guidelines should be worded as 
follows: 
"a) To undertakings generating combined electric power and heat for ..." 
Under Directive 2004/8/EC the system for supporting cogeneration must apply to 
cogeneration units (Article 7(1) of the Directive). The aid for renewable energy proposed in 
the draft Guidelines also concerns production of that energy. It would seem that the aid 
mechanisms for renewable energy sources and cogeneration should be similar, i.e. they 
should relate to generating units. 

10. It would not seem possible to fulfil all the conditions listed in point 109 (a) to (e) of the draft 
Guidelines at once. With regard to point (a), managing the waste of other undertakings (the 
activity of a recycler) with few exceptions (which exist more in theory than in practice) gives 
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rise to "ballast" in the form of parts of the waste collected from other operators which are not 
suitable for processing or utilisation (e.g. because this would cause excessive pollution) or 
new waste created in the process of recycling (e.g., slag and ashes from incineration). If, 
therefore, the recycler invests in an installation or equipment that increases its processing 
capacity (which would have a positive impact on reducing the waste emitted by "polluters"), 
this will increase the amount of its "ballast" waste. 
Regarding the term "state of the art" in point 109(c) and its definition in footnote 38, it should 
be borne in mind that while polluters' use of their own waste to produce final products 
usually reduces the cost-effectiveness of production, the operator would be inclined to invest 
in waste management going beyond state of the art, but a recycler will generally not make 
investments in production that will not be cost-effective. It seems that the criterion under (c) 
is equivalent to the restriction which horizontal aid creates for protection of the atmosphere 
and water, i.e. going beyond Community standards. Such standards cannot be established for 
waste management. In our opinion, the following wording, for example, could express this 
idea: "the investment relates to aid not hitherto being recovered or recycled or is investment 
in technological innovation" possibly with the addition of "in the European Union". 
Point 109(e) is incomprehensible and requires clarification. 

11. Adopting the provisions of point 123 concerning aid in the form of reductions in or 
exemptions from environmental taxes may make it necessary to amend Polish legislation on 
excise exemptions, particularly excise exemptions for energy from renewable sources. 
 

We would also make the following comments on the wording of the Guidelines involving 
erroneous or imprecise Polish translation. 
12. In the Polish language version of the draft Guidelines the term "sieci ciepłownicze" [heating 

networks]1 appears several times (e.g. in points 44, 60(j), 102-104) as investment eligible for 
support. However, it would seem more logical to use the term "installations/networks 
associated with the production of heat" or "district heating system" because, as is clear from 
the other language versions of the document, support is intended to be not only for the 
network, but for the whole system. 

13. In point 69(b), the translation of "calculated net of the benefits" in the last sentence should be 
"pomniejszane o korzyści" [Translator: the existing Polish translation of this phrase reads: 
"obliczane jako zysk netto", i.e. "calculated as net profit"]. 

14. Point 71 is wrongly translated as regards the method of calculating eligible costs. The 
translation of this provision should be: "koszty kwalifikowane pomniejsza się o korzyści i 
koszty operacyjne" [Translator: this is the Polish authorities' translation of "eligible costs must 
be calculated net of any operating benefits and costs..." This translation does seem more 
accurate than the existing translation: "koszty kwalifikowane oblicza się jako korzyści i koszty 
operacyjne netto" i.e. eligible costs must be calculated as net operating benefits and costs]. 
The same applies to points 81(c) and 113. 

15. The first words of the third paragraph of point 72 should be: "Do pomocy mogą się także 
kwalifikować inwestycje w wartości niematerialne i prawne”.[replaces Do pomocy mogą się 
także kwalifikować inwestycje w rzeczowe aktywa trwałe. What has been changed is the term 
for intangible assets - existing Polish translation: "rzeczowe aktywa trwałe", corrected 
translation "wartości niematerialne i prawne"]. 

16. We would also point out the difference in wording between point 72(b) and point 56 of the 
Guidelines on national regional aid for 2007-2013.   Point 72(b) stipulates that the intangible 
assets must be purchased from an undertaking in which the acquirer has no power of direct or 
indirect control. However, the market nature of the transaction would be better ensured by a 
requirement that the intangible assets be acquired from third parties. This is precisely how the 

                                                 
1  Translator's note: in the examples cited, the full phrase is "komunalne sieci ciepłownicze", which the 
Polish translator has used for "district heating" - although elsewhere the same English phrase is translated more 
literally. 
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condition is formulated in the Guidelines on national regional aid for 2007-2013. However, 
to clear up any doubts, we would suggested adding a foootnote clarifying the Commission's 
interpretation of "third party". If it means an undertaking which is not linked to the acquirer, 
this should be stated in the footnote, and it should be added that the definition of a linked 
enterprise is set out in the Annex to Commission Regulation (EC) No 364/2004 amending 
Regulation (EC) No 70/2001. 
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