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COMP/2113/07-EN 
 
Response of the Dutch authorities to the 2nd consultation document of the European 
Commission relating to: 
Community Guidelines on State aid for environmental protection 

 
General: Summary of the main points 
1. The Dutch authorities appreciate the fact that in the 2nd version the Commission has 
taken into account a number of earlier observations. Specifically, the increase in the 
maximum percentages is a considerable improvement. A calculation method other than 
that based upon the additional costs for the benefit of the environment should however 
also be an option, because these additional costs are often difficult to calculate. Proposals 
for this have already been put forward by a number of Member States, including the 
Netherlands. 
Expanded economic analysis, including the identification of the incentive effect and the 
consequences for administrative and managerial costs remains a point deserving of 
attention. The reason for this is that aid may be given for the net additional costs for the 
benefit of the environment (after deduction of cost savings or revenue from capacity 
expansion and/or earnings from by-products). The Dutch authorities are of the opinion that 
there is an incentive effect of the relevant measure by definition. In addition, the 
Netherlands considers it desirable that the Commission undertakes an impact assessment on 
the point of economic analysis and the consequences for administrative costs for the 
commercial sector, such as that which is compulsory for many of the Commission’s new 
proposals. Furthermore, in the event of fiscal measures, exemptions and reductions are 
often calculated after the end of a fiscal year and can lead to the stipulation on the incentive 
effect that no aid may be given. 
 
2. An improvement has been introduced for fiscal measures. However some necessary 
observations remain, specifically:  

- the requirement that the particular basis for an environmental tax must be related to 
a clear negative environmental effect and may not be related to any positive 
environmental effect (as in the current aid framework). The reason for this stricter 
requirement is unclear and undesirable. 

- it is very possible that fiscal measures, which are not in themselves environmental 
taxes, have an environmental effect (e.g. vehicle taxation), for which aid should 
also be possible. 

- the lack of clarity as to whether the Commission will permit the granting of 
reduction or exemption from (environmental) taxes even after a period of 10 years;  

- we find the very detailed demands with which agreements or commitments on 
environmental measures must comply for the completion of the counterpart in 
return for a tax exemption or reduction to be disproportionate;  

- in the opinion of NL, a compulsory revision every three years and the condition that 
the agreements must contain effective penalty clauses, do not come under the 
authority of the Commission. 
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- the fact that with fiscal measures it only becomes clear afterwards whether, for 
example, support per undertaking amounts to more than € 5 million, makes it 
impossible to comply with a prior declaration. This point will have to be removed. 

In conclusion, the Netherlands also wonders precisely what the Commission means by 
beneficiaries with demonstrably irreducible consumption or emission levels and how 
precisely this is to be demonstrated. Moreover the Netherlands interprets this clause as 
follows: the stated agreements do not have to be entered into for these beneficiaries. Is this 
correct? 
 
3. It continues to be important for the Dutch authorities to implement 10% extra aid for 
eco-innovation in all specific categories. No bonus is included for investment in energy 
saving, renewable energy sources, high-efficiency cogeneration, and district heating, 
whereas eco-innovation in these areas is of real importance and must be stimulated.  
 
4. The Dutch authorities have the following observations on the subject of energy. By 
supporting the production from existing cogeneration units the Dutch government aims to 
promote the situation that the remaining units are set up for combined production and that 
these are not taken out of commission for part of the time. In relation to this, the Dutch 
authorities request that the Commission also allows support for unimproved existing 
installations, because with this support the units continue to be set up for combined 
production and are not taken out of production for part of the time, with the resulting 
dissaving this involves.  
In addition to this it is desirable to use capability/capacity used as a criterion for renewable 
energy, instead of the quantity of electricity generated, and the same threshold of 200MW 
(instead of 100MW) which applies to high efficiency cogeneration should also apply to 
renewable energy sources.  
 
5. The paragraph on transport (point 73) requires further clarification on two points. As 
regards the purchase of new vehicles which comply with new standards, the term “entry 
into force” should be replaced by the term “application” so that there can be no 
misunderstanding that it concerns the introduction of the standards and not the entry into 
force of the legislation in which the standards are included (compare also the terminology 
in point 64). Secondly, the last paragraph is still not entirely clear. In order to ensure proper 
application, the text could be amended. The Dutch authorities’ proposal for the change 
follows later.  
 
6. The Dutch authorities request once again that an amendment on behalf of support for 
measures to increase external safety be introduced. This concerns safety measures (other 
than health measures or working conditions measures) for establishments which are not 
covered by the Seveso Directive. 
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The above points are explained further in section I. Furthermore, the Netherlands has a 
number of observations for the choice of vocabulary, translation or editing of the Dutch 
version of the new environmental support framework. Amendments for this are proposed in 
section II, with the correct and efficient application of this aid framework in mind. The 
Dutch authorities request that these observations be taken into consideration.  
 
Section I –The Dutch response by paragraph 
 
Observations on the definitions (point 60) 
a. The Dutch authorities would like to suggest that in the definition of Environmental 

protection “or risk to people” is added to “to reduce the risk of such damage”. In this 
way, the fact that external safety is an environmental subject comes to the fore in the 
definition of the concept of environmental protection, as described in point 47. 
Naturally, this addition does not affect the exclusion of health risks and working 
conditions risks from the environmental framework.  

 
c.  To the definition Community Standard has been added that standards are set ‘by 

individual undertakings’. It is unclear what the Commission means by this. If this is 
intended to mean that only a part of the Community standards for these guidelines are 
relevant, namely the standards which apply to individual undertakings then in the view 
of the Dutch authorities, this could have the undesirable consequence that relevant 
environmental conditions for environmental aid are restricted along with a restriction 
on the number of environmental projects for which state aid may be awarded.  

 
e. With regard to the definition of renewable energy sources: the Dutch authorities 

maintain the request to add “bio fuels” to the list and also not to render it exhaustive. 
This last point can be achieved by putting “such as” before the list. The reason is that 
this is an active field and new developments and technologies can be expected in the 
years to come. 

 
j. The new definition of district heating is restricted in the opinion of the Dutch 

authorities. As it is, heating supplies in greenhouses, for example, (which is applied a 
great deal in the Netherlands) are not covered by the definition and supply of cold air 
(for example in air conditioning) is also a way of saving energy. The Netherlands will 
apply these options under energy saving. 

 
l.  The definition of environmental tax is more broadly formulated by a correct translation 

of the English “or” into the Dutch “of” instead of “en”. However the following 
objections remain: 

• In the new EAF (Environmental Aid Framework) it must be a matter of a clear 
negative environmental effect whereas in the existing EAF, levies can also be 
considered as environmental levies when a less clear, but nevertheless 
noticeable positive environmental effect is the result.  

• The new EAF also appears to apply to environmental taxes, whereas the existing 
EAF does indeed refer to environmental tax in the definition, but further on in 
the framework refers to fiscal measures (without restricting these to 
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environmental taxes). Although point 48 of the new version refers to “aid in the 
form of tax reductions or exemptions”, chapter 3.1.11 only refers to “aid in the 
form of reductions in or exemption from environmental taxes”. It is highly 
conceivable that fiscal measures, which are not environmental taxes in 
themselves, do nevertheless have an environmental effect (for example motor 
vehicle taxation). 

► The Netherlands wishes to request once again that attention be paid to the wording of 
the definition of ‘environmental tax’. 

 
u.  ‘contaminated site’: discussions are currently still under way about this definition 

within the context of the draft Soil Framework Directive. There is a 'working 
definition’ which at the moment reads as follows: '”contaminated site” means a site 
where there is a confirmed presence, caused by man, of substances of such a level that 
Member States consider they pose an unacceptable risk to human health or the 
environment, taking the current and approved future use of the site into account.' This 
definition does not concur with the text of the proposal for the revision of the 
Environmental Aid Framework.  

► Suggestion: the Dutch authorities propose to refer to the consultation procedure on the 
Soil Framework Directive which is now taking place. 

 
Eco-innovation 
The Netherlands continues to object to the manner in which eco-innovation is included in 
the draft aid framework. In view of the importance attached in a European context to the 
creation of lead markets in the field of environmental innovations – as interpreted in the 
Spring European Council – the text of the proposal is very restrained with the aid 
percentages for eco-innovation. Moreover, the promised connection with the R&D&I aid 
framework is very restricted.  
 
The advantages of eco-innovation are not limited to the investor alone, but are of great 
significance for society as a whole due to their positive environmental effect; this effect is 
greater with eco-innovations than with generic innovations. The demand for eco-innovative 
solutions from businesses and private investors is therefore lower than would be ideal for 
society. Along with these reasons investors in eco-innovations are, to a great extent 
dependent on advancing compulsory standards and legislation. Uncertainty in this area 
increases the risk associated with eco-innovations. Failure in the marketplace is therefore 
greater in the field of eco-innovations. 
 
Elaboration of eco-innovation in the draft Environmental Aid Framework 
The Dutch authorities are indeed positive about the intention for the explicit inclusion of 
eco-innovation in the new environmental aid framework, which in combination with 
general environmental measures could lead to percentages of 80-70-60% (small-medium-
large undertakings) but continues to have doubts over its implementation as currently 
foreseen by the Commission. 
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The Netherlands objects on the grounds of the following arguments. 
- The additional costs calculation as it is now implemented does not do justice to the 
greater risk that investments in eco-innovations incur as a result of the reduced market 
demand and the dependence upon legislation. This is over and above the risks involved in 
any case with innovative technologies. The R&D&I framework does however meet this 
with its complete-cost-calculation. 
These higher risks associated with eco-innovations can lead to: 

1. more expensive investments (for example an appliance must be purchased x 2, 
because it wears out more quickly, or an extra allocation is necessary) 

2. lower yields (e.g. it appears that waste product cannot be disposed of , because 
no demand exists/is created for it) 

3. extra costs (e.g. higher maintenance costs)  
 

- The additional costs calculation makes it impossible for aid to be awarded to eco-
innovations which have costs which are similar to or lower than existing best 
available techniques (BAT), but which possibly do not get off the ground due to 
their greater risk and uncertainty over future benefits and taxes. 

- Extra aid for eco-innovative solutions (premium of an extra 10%) will play no role 
in the majority of measures, because there are several categories which can be 
considered compatible with state aid under specific conditions, for which a 
premium of 10% in return for eco-innovation may not be awarded. No bonus is 
included for investments in energy saving, renewable energy sources, high 
efficiency cogeneration, and district heating, whereas eco-innovation is of real 
importance in these areas. Eco-innovation in these fields will therefore be supported 
to no greater extent than standard energy investments which are considered for aid. 
This is a shortcoming. 

 
- The definition of costs which are eligible for subsidy is such that savings during the 

first 5 years must be used to reduce costs which are eligible for subsidy, but the 
increased finance costs may not be included in the calculation. Due to this, only 
measures with a long recovery time of the additional costs (above approximately 5 
years) may be partly stimulated. This period often appears to be too long for 
businesses, and particularly in view of the higher risks associated with eco-
innovative investments, entails a great deal of uncertainty and therefore costs.  

 
Suggestions for amendment/improvement 
The Dutch authorities wish to make several suggestions in order to bring eco-innovation in 
the new environmental aid framework more in line with European ambitions and the 
European significance of innovative developments in environmental technology. These 
suggestions also ensure that the new environmental aid framework has a better connection 
with the R&D&I aid framework which has recently come into force.  
 
► In order to alleviate cumulatively the higher risks and lower incentives described above 

which investors in eco-innovative solutions have to deal with: 
 1. Integrate eco-innovation according to the bonus for medium and small businesses in 

the new Environmental Aid Framework. In this way, make it possible to award eco- 
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innovations a 10 percent higher aid percentage, both on the standard percentage for 
general environmental measures and on the diverse ranges of application;  

 2. Make it possible for a rate of interest to be used for the expected yields on these risky 
projects which is in relation to the higher risk; yields from an eco-innovative 
investment over 5 years are less certain than costs which almost always go hand in hand 
with the introduction of an innovative machine or method. Such a rate of interest (e.g. 
the internal rate of interest used within a company) can be higher than the rate of 
interest established by the Commission which is normally used for the calculation of 
estimated cost savings.  

 
► An alternative would be to add an extra option which allows the aid for investments in 

eco-innovative projects to be viewed in the same manner as in the R&D&I aid 
framework. This means an aid percentage on the total investment amount of for 
example 20%. This also ensures a more complete connection with the R&D&I aid 
framework and gives more flexibility for eco-innovation. 

 
► Designate lead markets in the field of eco-innovations, to be established by the 

Commission, as fields of common importance within this Environmental Aid 
Framework. Eco-innovations in these fields will then have to be declared under article 
87 and checked for the eligibility of the aid, but the contribution of the investment to 
the interests of the Community is then clearly and distinctly established. The text must 
encourage Member States to develop projects in these lead market areas. 

 
Transport 
With regard to transport the Dutch authorities note that the stipulations have been improved 
and clarified. There are still a few points which the Dutch authorities wish to draw attention 
to. 

- Point 73: The second line is still insufficiently clear and therefore difficult to apply. 
The Netherlands assumes that this line contains two messages. 1. aid for retrofitting 
operations for existing vehicles is possible under the stated conditions. 2. the costs 
due for consideration are the total net costs. The text could be clarified.  

► The Netherlands therefore offers the following proposal for the text:  
“Eligible costs in cases of Aid for retrofitting operations with an 
environmental protection objective in the transport sector are the 
total net costs involved (respecting the definition of eligible costs 
set out in the previous section) is permissible if the existing means 
of transport are upgraded to environmental standards that were not 
yet in force at the date of entry into operation of those means of 
transport or if the means of transport are not subject to any 
environmental standards. 
Eligible costs are the total net costs involved (respecting the 
definition of eligible costs set out in the previous section).” 

- Point 73: in the penultimate sentence, the word NIET (NOT) has been left out of the 
Dutch language version (“…aangepast aan milieunormen die nog *NIET* van 
kracht waren op het tijstip…”) (“are upgraded to environmental standards that were 
NOT yet in force at the date...” 
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►The word “niet” (not) must be added.  
 
- Point 73: aid for acquisition of new transport vehicles which comply with new 

standards is possible if the acquisition takes place before their entry into force. The 
term ‘entry into force’ can cause confusion because this often refers to the 
legislation in which the standards are incorporated. Legislation can enter into force 
on a date other than that on which the standards come into effect.  
► The Dutch authorities are in favour of selecting the term “become applicable” 
(compare the text in point 64) or potentially the term “transposition of the 
legislation” (compare the last part of point 74 on SME’s). In any case, it would be 
good to employ the same terminology in the conditions which refer to standards 
which are already established but not yet applicable. The Netherlands prefers “are 
applicable”.  

 
Energy saving 
After the increase in the aid percentage, the Dutch authorities would also like to see that 
they can allow potential aid for companies in the area of energy saving to be more suitable 
in practice, as expressed in Dutch legislation. At the moment the calculation of the costs 
which are eligible for subsidy is not suitable in practice as a result of which effective 
incentives are hindered; companies undertake an economic appraisal based on stricter 
evaluations of their expected costs and returns than the Environmental Aid Framework 
currently takes into consideration. 
 
The Dutch authorities would like to see that they can allow potential aid for companies in 
the area of energy saving to be more suitable to national legislation, whereby financing 
costs for environmental investments and a commercial rate of interest are taken into 
account; they offer the EC several suggestions to this end: 
 
► In order to meet the true costs which companies must incur in relation to environmental 

investments which go beyond the statutory obligations in a better way (in the 
Netherlands both Community standards and the more far-reaching national standards 
are laid down in the Environmental Management Act), it appears logical to include the 
finance costs involved in this extra investment in the aid calculation. This addition 
should negate most of the difference between the Dutch national obligations for 
companies and what can be supported governmentally, and meets a more commercial 
vision, and better alignment of state aid. 

 
► In addition to this, the Netherlands proposes to apply a commercial rate of interest for 

the expected returns on energy saving investments. The rate of interest established by 
the Commission is considerably lower than the internal rate of interest (used within a 
company), which leads to an overestimate of the expected returns.  

 
Renewable Energy 
The Dutch authorities are positive about the increase in aid percentages for investment aid 
for renewable energy. The Dutch authorities however object to the proposed lower 
maximum applicable aid percentage for investment aid for biomass within the category of 
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aid for the use of renewable energy sources. Biomass is one of the forms of renewable 
energy and the Dutch authorities see no foundation for making a distinction for this specific 
category (also within the European framework). The Netherlands therefore makes the 
practical suggestion that the basic percentage of 60% for large undertakings is also 
employed for biomass in investment aid. 
The Netherlands still attaches great value to the Commission’s position re. the durability of 
bio fuels as it is laid down in point 43. 
 
In option 1 of operating aid, the Dutch authorities wonder whether the fact that the 
Commission accepts that operating aid can exceed the investment costs (94d) for biomass 
means that such an excess is not permitted for other renewable options. The Dutch 
authorities are of the opinion that an excess is acceptable if it can be demonstrated that the 
operating costs are high in relation to the investment costs. Which renewable energy option 
is involved is irrelevant. 
 
► The Dutch authorities propose that the basic percentage of 60% for large undertakings 

also be employed for biomass in investment aid. 
 
► The Dutch authorities would once again advocate that option 4 of the current 

environmental aid framework be also offered for operating aid for renewable energy. 
This should include the addition of the calculation method in point 84 in the proposal 
for the new environmental aid framework as the third option under operating aid for 
renewable energy. 

 
►  The Dutch authorities maintain their proposals for the stated threshold for the 

declaration of individual measures in article 138 (b) (iii) to be amended (operating aid 
for the generation of renewable electricity and/or combined production of renewable 
heat).The definition now refers to a quantity of electricity generated, whereas the 
criterion should be capability/capacity. Alongside this a distinction must be made as to 
whether it concerns capacity installed or capacity utilised (self heating- and 
supplementary heating projects). In addition, the Dutch authorities propose that the 
threshold of 100MW to 200MW, so that the same treatment is given as for high 
efficiency cogeneration be reused. 

 
Furthermore, the wording of option 2 (point 94(a)) gives rise to ambiguity as to whether 
there is or isn’t state aid. The Netherlands once again suggests that the first sentence be 
amended as follows: “The Member States can award aid for renewable energy sources by 
assigning more favourable conditions than usual by the application of market mechanisms 
such as green certificates or tenders". Another possibility is to remove subsection a in its 
entirety. 
 
Cogeneration  
Can the European Commission confirm that article 95 must be interpreted as follows? 
 
 
In relation to point 95(a) 
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Aid for a new cogeneration unit is only compatible with the common market on the 
condition that the unit comes under the definition of high-efficiency cogeneration given in 
point 60 (i), and that the unit will overall make primary energy savings compared to 
separate production as defined in Directive 2004/8/EC and Commission Decision 
2007/74/EC; 
 
In relation to point 95(b): 
Aid for an existing cogeneration unit is only compatible with the common market if it is an 
improved existing cogeneration unit or an existing power generation unit converted into a 
cogeneration unit, which comes under the definition of high-efficiency cogeneration given 
in point 60 (i) and where this conversion has resulted in primary energy savings compared 
to the original situation. 
 
For this existing cogeneration unit, environmental investments and/or operating aid are 
only compatible with the common market if the aid amounts to a maximum of: 

o the costs of improvement and/or conversion of the power generation unit 
into a cogeneration unit, and; 

o any additional variable production costs arising after the improvement 
and/or conversion minus the resulting additional returns on production, 
which are the consequence of primary energy savings (fuel). 

 
If article 95 must indeed be interpreted in this way, the Dutch authorities wish to react as 
follows. 
 
The recently presented policy proposal of the Dutch government is to support all 
uneconomic, high-efficiency (according to Directive 2004/8/EC) combined production of 
heat and electricity, insofar as this production occurs in installations which are less than 10 
years old.  
 
By supporting new high-efficiency cogeneration units the Dutch government aims to 
promote both investment in these units and their production. In addition to this, what the 
Dutch government wants to achieve by supporting the production from existing 
cogeneration units is that the remaining units are set up for combined production and that 
they are not taken out of commission, entirely or partly, for (a greater) part of the time, 
with the resulting dissavings this involves. This dissaving arises when existing 
cogeneration units are taken out of commission and no new units are commissioned. 
In connection with this the Dutch government requests that the Commission also allows 
support for non-improved existing high-efficiency cogeneration installations and for this 
purpose to delete point b) and to amend point a) to:  
“a) a new or existing cogeneration unit will overall make primary energy savings compared 
to separate production as defined by Directive 2004/8/EC and Commission Decision 
2007/74/EC”. 
 
District heating 
The following observation still applies. 
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The permitted aid intensity for district heating in which conventional energy sources are 
used is 10% lower than for other district heating and energy saving. District heating can be 
viewed as a form of energy saving. The Dutch authorities would like to ask the reason for 
this, whether the intention is to equate investment aid support in the area of district heating 
to, or to integrate it with, energy saving. The latter would also benefit the uniformity of the 
aid framework. 
 
Soil decontamination 
The second version includes that there should be ‘investment aid’ for soil decontamination, 
which is not under discussion for soil decontamination. What this refers to is the restoration 
of a contaminated location to its former situation. 

   In addition to this the Dutch authorities find that the removal of “or cannot be compelled to 
pay costs” is a change for the worse considering that Dutch law also applies restraint in the 
assessment of the recovery of costs for decontamination carried out by the government. 
 
Furthermore, the Dutch authorities are still of the opinion that it is disproportionate to apply 
the ‘polluter pays principle’ to pollution which has occurred historically by ordering that a 
polluter may not be granted any state aid, whereas on the other hand investment aid is 
permitted for polluting companies at various other sites, provided that obligations are 
stipulated which are farther-reaching than on the basis of Community standards. There is 
no harmonisation in the area of soil decontamination, whereas in actual fact soil 
decontamination of company sites has mostly come to a standstill.  
The Dutch policy primarily assumes responsibility for decontamination of soil and ground 
water for each individual case, depending on the purpose of the relevant site. It is therefore 
becoming more and more important to relate an individual site to the context of an area in 
which it is located and increasingly to arrive at an area-focused approach. Long term 
management of ground water is therefore increasingly being adopted, whereby the 
responsibility for it is no longer determined by the individual case, but lies with a managing 
government authority. In the approach to the decontamination of ground water, liability can 
no longer be the main issue, by definition. 
 
In addition to this the removal of a 15% extra incentive for the costs of soil 
decontamination does not support it further. The Dutch authorities would like to maintain 
the possibility of this extra incentive for the interference in commercial activity resulting 
from soil decontamination which must be undertaken. This does not appear to be necessary 
from the notified regulations and programmes. However it may be necessary for individual 
notifications (including any notifications by local or provincial authorities), in which an 
increase in value resulting from decontamination must be deducted.  
The Dutch authorities would like to see this section handled in line with the current EAF. 
 
Relocation of undertakings 
The Dutch authorities welcome the addition of an extra basis for aid in the relocation of 
undertakings “if agreed between the undertaking and the relevant government”. It is 
important to process this basis within point 121 (b) (ii) for the purpose of the costs which 
may be taken into account. 
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Furthermore the Dutch authorities offer the following suggestions from the point of view of 
external security: 
► It is recommended that in point 119a “which carries out an activity that creates major 

pollution” should be supplemented by: “or a considerable risk for people and the 
environment”.  

► It may be important for the government for reasons of external safety for establishments 
or installations which do not come under the operational scope of the Seveso II 
Directive for them to come under the operational scope of the paragraph on aid for the 
relocation of undertakings. The Dutch authorities request that such other establishments 
or installations be included in this. The reason for this is that the government can 
approach situations involving risks to external safety better in this way. 

 
 

Fiscal measures  
The Netherlands is satisfied with the new wording of point 122 as regards “do not 
undermine” in place of “do not create disadvantage”. The question remains as to why the 
requirements were changed in relation to the existing EAF since the new EAF states that 
state aid in the form of fiscal measures must considerably improve environmental 
protection. The existing framework (point 50) states that fiscal measures must contribute 
significantly to the protection of the environment. These amendments lead to inflexibility 
and furthermore it remains unclear what is to be understood by “considerable” 
improvement? 
 
The new wording of point 123 offers more scope for change of policy in the Member 
States and it is more readable due to the amalgamation of the conditions on harmonised and 
non-harmonised tax. 
 
The Netherlands wonders how point 61 relates to what is in point 123 on the maximum 
approval term of 10 years. That is to say that point 61 states that the possibility for a 
Member State to re-notify after the time limit set by the Commission Decision has passed 
remains unprejudiced. 
The Netherlands remains of the opinion that it would be unwise and very undesirable only 
to allow tax reductions or exemptions for a maximum of 10 years. If fiscal measures still 
have demonstrably positive effects for the environment after 10 years and distortions of 
competition and consequences for commercial activity are restricted, it would be unwise 
not to be able to make use of these opportunities in the achievement of environmental 
objectives.  
 
The very detailed requirements (point 123 (b)) with which agreements or commitments 
must comply do not appear to the Netherlands to be proportional in relation to the 
requirement for a counterpart in return for a tax reduction or exemption. The requirements 
also ensure a sizeable additional administrative burden for Member States. So this concerns 
agreements which establish a specific objective for a specific period, but which leave it to 
the parties themselves as to how to achieve these objectives. In that case not all the exact 
measures and investments are known at the time of the notification of the aid projects (only 
after the expiry of the period concerned). In the opinion of the Netherlands, a compulsory 
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revision every three years and the condition that the agreements must encompass effective 
penalty clauses do not fall within the Commission’s powers. It is up to the Member States 
as to how they ensure, within their legal frameworks, that the counterpart is implemented 
effectively. The denominator ‘effective penalty clauses’ can after all include fines, penalty 
payments and custodial sentences. The Dutch authorities are of the opinion that based on 
the principle of subsidiarity, the Dutch authorities may themselves determine whether 
penalty clauses are included and, if so, which ones. This differs only if a European 
Directive or Regulation stipulates otherwise.  
Moreover it appears contrary to revise a measure every three years within the context of 
technological and other developments if the objective of that measure is the promotion of 
such developments. 
  
The Netherlands wonders exactly what the Commission means by beneficiaries with 
demonstrably irreducible consumption or emission levels, and how exactly this is to be 
demonstrated (point 123 (b)). Furthermore the Netherlands interprets this clause as 
follows: the stated agreements do not have to be entered into with these beneficiaries. Is 
this correct? 
 
Tradable permits  
The Dutch authorities suggest once again that in point 125 the words “die verder gaan dan 
die welke” [beyond those which] be replaced by “die ten minste” [which at least]. The rest 
of the passage in point 125 (d) can be removed, even in its amended form. This clause 
ought not to be included in the Environmental aid framework, because in so doing 
interpretation of “environmental logic” of point c becomes too restricted. 
 
Compatibility of important projects of common European interest 
Carbon Capture and Storage (CCS) 
The Commission finds that it is still too early to lay down guidelines for the authorisation 
of CCS measures due to a lack of experience with the technology. In point 59 it refers to 
the possibility for CCS to be assessed directly under Article 87, paragraph 3, section c) of 
the Treaty, or to be eligible as important projects of common European interest under the 
conditions set out under the conditions set out in Article 87 (3) (b), and point 134 of the 
draft aid framework. 
 
► The Dutch authorities wish to suggest once again that the Commission’s position (still 

too little experience of the technology) be reconciled with the significant role that CCS 
can probably play in European emissions reduction objectives. This can be achieved by 
the explicit nomination of CCS in point 134 (projects of common European interest) as 
a sector which is of European interest. CCS projects must still comply with the 
economic assessment for the extent and compatibility of potential state aid, but are less 
restricted by the implicit compliance with the conditions of “common European 
interest”. 

 
Economic assessment and administrative burdens 
The Dutch authorities wish once again to raise the matter of the objections to an expanded 
economic assessment. 
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It is a European ambition to have reduced the burden on the European business sector by 
25% by 2012. Efforts to achieve this are also expected from the Netherlands as a Member 
State. The Netherlands therefore also wishes to insert a note to the stricter conditions for 
individual notification of aid, whether this aid now comes under an authorised scheme or 
not (paragraph 4). The Dutch authorities are constructively critical of the manner in which 
the Commission wishes to determine the assessment of a) incentive effect and b) necessity 
of aid. However they are fearful specifically for the complexity (difficult to estimate at this 
point in time) which a more extensive economic assessment would entail. It is therefore 
significant that innovative companies have a requirement for flexibility and the opportunity 
to invest quickly. 
 
With regard to the incentive effect and necessity of aid (paragraph 3.2): 
The Dutch authorities are of the opinion that the incentive effect of state aid for 
environmental investments is demonstrated sufficiently by the costing methodology used. 
In fact, the costs which are eligible for subsidy are a percentage of the additional costs of 
an environmentally-friendly investment compared to the usual alternative. Therefore the 
incentive effect of the aid does not have to be demonstrated separately, since only a more 
expensive unusual environmentally-friendly investment may be partly aided. 
In addition to this the Netherlands wonders why the Commission’s reasoning in point 129 
(“If the aided project has not started before the application, the incentive effect is presumed 
to be automatically met for all categories of aid granted to an SME.”) should not apply to 
every investor. In fact this should agree with the Commission’s position that by definition 
aid is not permissible if a project is commenced prior to an application for aid.  
In connection with this the Dutch authorities place question marks next to a number of the 
benefits stated in point 132. Reduced costs per unit produced (point a), higher price for a 
product produced in an environmentally friendly way (point d) and compliance with 
standards (point e) are already included along with the calculation of costs which are 
eligible for subsidy in paragraph 3.1. It is therefore unclear to the Dutch authorities why the 
Commission should wish to assess measures against these points once again in the sections 
on incentive effect and necessity of aid. 
 
Furthermore, the Netherlands requests attention to the fact that in the event of fiscal 
measures, exemptions/reductions are often calculated after the end of a financial year. 
Because of this, the Commission may be wrong in its opinion that the incentive effect is 
absent. This passage appears to be mainly tailored to state aid in the form of subsidies. 
 
Moreover, the paragraph on incentive and necessity of aid includes nothing specifically for 
aid schemes. In the framework scheme for R&D&I, there is indeed a specific inclusion for 
this (see last line of point 6): when the Commission assesses an aid scheme, the conditions 
relating to the incentive effect are considered to have been fulfilled if the Member State has 
promised only to extend individual support within the framework of the approved scheme 
once it has ascertained that an incentive effect exists, and to submit annual reports on the 
implementation of the aid scheme. There is no such comparable paragraph in this 
regulation. How is the incentive effect to be demonstrated in the event of aid schemes 
relating to environmental protection?  
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In respect of measures subject to a detailed assessment (paragraph 4): 
The Dutch authorities are fearful of an increase in the administrative burdens in individual 
notifications which are not related to the intended aim. The Dutch authorities argue for a 
pragmatic interpretation of the criteria and for elements to be taken into consideration in 
the assessment of a request for aid so that flexibility and willingness to invest are not 
allowed to suffer. This is also necessary to enable the EU objective of a 25% reduction in 
the administrative burden upon the business sector by 2012 to be achieved.  
The Dutch authorities would point out that in fiscal measures, it only becomes clear after 
the event for example whether aid per undertaking amounts to more than € 5 million. It is 
therefore also impossible to comply with the stipulations of point 138 (vi). This point must 
therefore also be removed. 
 
The Dutch authorities are still of the opinion that in the assessment of individual 
notifications, there is duplication with the method of determining of costs which are 
eligible for subsidy in paragraph 3.1. Criteria also apply here such as: the expected change 
(point 151a), production advantages (point 151b), etc. are already included in the 
determination of costs which are eligible for subsidy. Therefore it is also unclear here why 
the Commission wishes to further assess measures on these points. 
In addition to this a few indicators which the Commission has in mind in order to be able to 
determine the necessity of the aid are very difficult in practice to reproduce in economic 
statistics.  
An example is the demonstration of the ‘counterfactual scenario’, i.e. why the 
environmentally friendly alternative should not be maintained in a situation without state 
aid (point 131). Another example of this is “Advantages linked to image” (of an investor, 
point 151).  
 
With regard to agreements or undertakings with fiscal measures: 
The very detailed requirements with which agreements or undertakings must comply do not 
appear to us to be proportional in relation to the requirement for a counterpart in return for 
a tax reduction or exemption (points 123 (b) and 155). The requirements also ensure a 
sizeable additional administrative burden for Member States. So this concerns agreements 
which establish a specific objective for a specific period, but which leave it to the parties 
themselves as to how to achieve these objectives. In that case not all the exact measures 
and investments are known at the time of the notification of the aid projects (only after the 
expiry of the period concerned). Concerning point 155 of the new EAF (assessment of the 
counterpart) the Netherlands refers to the observations made in point 123 on the detailed 
requirements. 
 
The Dutch authorities wish to offer the following suggestions to the Commission: 
► Indicate more clearly in the new Environmental aid framework for which other 

elements in addition to the eligible cost calculation the Commission expects an 
economic assessment and for which elements it will use a quantitative judgment 
(expert’s judgment). The Netherlands would hereby like to see the greatest restriction 
possible on any increase in the administrative burden for companies in line with EU 
objectives. 
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► An emphasis on economic assessment must be accompanied by a better link to the 
commercial sector’s more usual methods. This means e.g. the use of different interest 
rate percentages for expected costs and returns, for which the internal interest rate used 
by companies may be suitable, instead of the Commission’s reference rate. The 
Netherlands would like to suggest that this opportunity be offered in any case, provided 
that the Member State can demonstrate the necessity for this. A better link to the 
methods more commonly used in companies would also fit in with the attempts to 
reduce the burden. 

 
► In order to meet the true costs which companies must incur in relation to environmental 

investments which go beyond the statutory obligations in a better way (in the case of 
the Netherlands, the Environmental Management Act), it appears logical to include the 
finance costs involved in this extra investment in the aid calculation.  

 
After all, a threshold for a detailed assessment has been set at € 5 million aid per 
undertaking. The differentiating criterion for ‘the aid’ and ‘the undertaking’ in relation to 
the national/community environmental standards and the aid measures is insufficiently 
clear. 
In terms of the aid ‘for the investment concerned’ which is determined ‘by individual 
undertaking’ does this refer to the separate legal undertaking, the ‘independent 
undertaking’ according to the criterion of the definition of small, medium-sized and micro-
enterprise (2003 recommendation) or the entire holding company?  
The Dutch authorities point out the fact that in fiscal measures, it only becomes clear after 
the event for example whether aid per undertaking amounts to more than € 5 million. It is 
therefore also impossible to comply with the stipulations of point 138 (vi). This point must 
therefore also be removed.  
 
Reporting and monitoring 
The Dutch authorities object to the conditions in point 171 relating to the inclusion of the 
incentive effect in the annual report of the aid scheme in large undertakings. They have 
doubts relating to the demonstration of the incentive effect (see above) and find that as such 
an effect must already be demonstrated, this issue is already raised in the approval 
procedure. To then assess the incentive effect annually doubles the workload and represents 
an increase in the administrative burden.  
 
In point 173 there are specific reporting obligations relating to tax exemptions or 
reductions. It is unclear as to what is precisely to be understood by ‘categories of 
undertakings’ and ‘economic sectors’. Furthermore these requirements appear to be in 
conflict with the general generic character of fiscal measures. When undertakings comply 
with a specific objective requirement, they are eligible for a fiscal measure. It is therefore 
impossible to specify in advance what type of undertakings may make use of a fiscal 
measure, unless it concerns for example, sector specific measures. 
 
In accordance with point 176, annual reports including the names of beneficiaries – in the 
second version from the Commission: ‘concerning large undertakings’ – are placed on the 
EC website. The Dutch authorities object to this. This has already been raised for 
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individual aid measures which are submitted to the Commission, but not for aid schemes. 
This means a considerable increase in the administrative burden. 
 
Entry into force 
Point 182 states that the Commission will apply these guidelines to all aid projects notified, 
even where the projects were notified prior to their publication. This appears to be in 
conflict with legal certainty. 
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Differences established by NL between text and annex in yellow ANNEX I 
Table illustrating the aid intensities for investment aid as a part of eligible costs: 

 
 

Small enterprise Medium-sized 
enterprise Large enterprise 

Aid for improving 
 on Community standards 
or on environmental protection in 
the absence of Community standards 

 
70% 

 
80% if  

eco-innovation 

 
60% 

 
70% if 

eco-innovation 

 
50% 

 
60% if 

eco-innovation 

Aid for early adaptation to future 
Community standards  

- more than 3 years 
 
- between 1 and 3 years 
 
before the mandatory date of 
transposition 

 
 

25% 
 

20% 

 
 

20% 
 

15% 

- 

Aid for waste management 70 50% 60 40% 50 30% 

Aid for renewable energies  
80% for renewable 

energy sources 
 

70% for biomass  

70% for renewable 
energy sources 

 
60% for biomass  

60% for renewable 
energy sources 

 
50% for biomass 

Aid for energy saving 

Aid for cogeneration installations  80% 70% 60% 

Aid for district heating 
- using renewable energy sources 
- using conventional energy sources 

 
 

80% 
 
 

70% 

 
 

70% 
 
 

60% 
 

 
 

60% 
 
 

50% 
 

Aid for the remediation of 
contaminated sites 100%  100%  100%  

Aid for relocation of undertakings 70% 60% 50% 
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Section II – Questions and observations relating to text, translation and wording 
 
Dutch translation  
Point 54 (applicability of guidelines for measures relating to infrastructure):  
In various other language versions (ENG, FR, SP, DE and IT) air transport is also included 
in the list. Air transport is missing from the Dutch version. To ensure consistency with the 
other language versions, air transport should be added to the Dutch version.  
Point 72: the first sentence of the third sub-paragraph is unclear.  
 
Point 41 and point 73 (paragraph 1.5.3 and 3.1.2): 
In these paragraphs the terms vervoer and transport are used interchangeably. This should 
be made uniform, preferably with the use of the term vervoersector.  
 
Point 119b) The English word establishment is translated into Dutch by the word: 
“instelling”. The Netherlands has a preference for “inrichting” to be used in the Dutch 
version (this is a term which is well-known from the Environmental Management Act and 
therefore the most accepted in the Netherlands). 
 
Point 122: 
In the Dutch: belastingverlagingen en (and) vrijstellingen (English: “or”) 
In the Dutch: doelstellingen (English: objective instead of objectives) 
 
Point 123: 
In the Dutch: via onderhandelingen met de ondernemingen (English: ondernemingen 
(undertakings) is missing. 
In the Dutch: verlagingen en vrijstellingen (English: or) 
 
Point 138: 
In point 138, under section b), subsection iii. states“uiteindelijke hoeveelheid opgewekte 
duurzame elektriciteit” [resulting renewable electricity generation capacity], which is stated 
under subsection v. as “uiteindelijke capaciteit om via warmtekrachtkoppeling electriciteit 
te produceren” [resulting cogeneration electricity capacity]. The Dutch authorities assume 
that this latter version is the correct one. 
 
Furthermore, in point 138 under section b), subsections iii and iv: “installations” is 
translated as “installaties” and in the first 2 sentences of 139, “installaties” is the translation 
of “(production) plant”. One wonders if this is a correct translation because there is a 
difference between an “installation” and a “plant”. 
 
Point 139, fifth sentence, 140, first and second sentence, and 143: this concerns the 
translation of the English word “assessment”. In point 139, fifth sentence, this is translated 
as “evaluatie” [evaluation]. In the other points it is translated as a “nadere beoordeling” 
[further assessment]. However the same meaning is intended in all three instances. 
Suggestion: also use the phrase “nadere beoordeling” in point 139, fifth sentence. 
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Point 146, first line: add “van” between “vorm” and “belastingverlagingen”. 
 
Point 154, section b, third line: here, “lack of profitability” is translated by “verlies”. A 
more precise translation is: “gebrek aan winstgevendheid”. 
 
Point 160, subsection f, 4th line: “crowding out”. This is transferred literally from the 
English text ‘crowd out’. Suggestion: consider whether this can be translated. 
 
Point 160, subsection g): “brede waaier” is the translation of “wide range”. “Breed scala 
aan” is better. 
 
Point 162, subsection e: “in de markt te handhaven” is the translation of “to maintain in the 
market”. “Op de markt te houden” is better. 
 
Point 164, subsection a, 2nd line: “begunstigde” is the translation of “recipient”. 
“Ontvanger” is better.  
 
Point 164, subsection e, 2nd line: “ondernemingen met een sterke marktposititie” is the 
translation of “undertakings with market power”. “Marketmacht” is used throughout the 
rest of the text. Suggest here: “ondernemingen met macht op de markt/marktmacht” 
[undertakings with market power].  
 
Point 164, subsection e, 4th line: “onderzoek” is the translation of “environmental project”. 
“Milieuproject” is better. 
 
Point 167, 7th line after “voorwaarden”: suggestion for amendment of the phrase 
“verbinden (...) garanderen”: “voorwaarden, die uit de steun voortvloeiende 
distorsies/ongelijkheden of het effect op het handelsverkeer beperken en evenredig zijn:” 
[conditions which must reduce the effect on trade of distortions/inequalities resulting from 
aid and be proportionate]. 
 
Point 169, 4th line: suggestion for replacement of the phrase “indien een dergelijke (...) 
vastgestelde niveau overschrijdt.”: “als deze cumulering een hogere steunintensiteit tot 
gevolg heeft dan krachtens deze kaderregeling is toegestaan.” [if such overlapping 
produces an aid intensity higher than that laid down in these guidelines].  
 
Point 172, 5th indent: “economische sectoren” is the translation of “sectors of activity”. 
Does this translation cover the meaning? 
 
Point 177, 3rd line: “aan te tonen”. “Vast te stellen” is better. 
 
Point 179, 2nd line: suggestion for replacement of the phrase “uitdrukkelijk mede te delen 
(...) maatregelen instemmen.”: “hun uitdrukkelijke onvoorwaardelijke instemming met 
deze voorgestelde dienstige maatregelen mede te delen.” [to give their explicit 
unconditional agreement to these proposed appropriate measures]. 
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Point 181, 2nd line: “vóór 31 december 2007” [before 31 December 2007] is the translation 
of “before that date” referring to the date in the first line. The date in the first line is 31 
december 2014 and therefore not “before 31 December 2007”. The translation must 
therefore be: “voor die datum” [before that date] (i.e. before 31 December 2014).  
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