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QUESTIONNAIRE 
 
1. GENERAL 

1.1 A number of significant legal developments have taken place in the public 
broadcasting area since 2001, namely the adoption of the Audiovisual Media 
Services Directive, the adoption of the Decision and Community Framework on 
compensation payments as well as Commission decision-making practice. Do you 
think that the Broadcasting Communication should be up-dated in light of these 
developments? Alternatively, do you consider that these developments do not 
justify the adoption of a new text? 

TVN agrees that legal developments that have taken place since 2001 justify the 
adoption of a revised Broadcasting Communication.  In particular, TVN considers that the 
public service broadcasting sector has unnecessarily been excluded from the scope of 
application of the Community Community Framework on compensation payments.  Also, 
recent Commission practice has revealed that the Broadcasting Communication of 2001 
misses certain guiding principles and details that would ensure that State aid does not distort 
competition in the broadcasting sector and would allow the Commission to effectively 
monitor the Member States’ compliance with EC State aid rules. 

1.2 How would you describe the current competitive situation of the various players 
in the audiovisual media sector? Where available, please provide the relevant 
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data on for instance leading players, market shares, market share evolution in 
the broadcasting/advertising/other relevant markets. 

Considering the numerous cases that have been brought before the Commission in the 
area of public broadcasting, the competitive situation of the television broadcasting industry 
appears to raise similar legal issues across the EU, relating mainly to State aid and distortive 
market behaviour by the public service broadcasters.   

In Poland, television broadcasting started in the 1950ies with the creation of State-
owned television broadcaster Telewizja Polska  (“TVP”).  Until 1992, when television 
broadcasting was opened up to private operators, TVP was the only television broadcaster in 
Poland.  Today, there are essentially four leading Polish language television-broadcasting 
companies active in Poland (i.e., TVP, TVN, Telewizja Polsat S.A. and Polskie Media S.A.).  
There are also a number of smaller regional broadcasters, as well as international television 
broadcasters that mainly distribute foreign language channels in Poland.  Nevertheless, TVP 
currently remains market leader both in terms of audience and advertising shares in Poland.  

A. Main players 

1. TVP 

The public broadcaster TVP is Poland’s largest television broadcaster.  It was 
launched in 1952 and currently operates as a State-owned company. 

TVP is dual-funded by a combination of public funds (mainly license fees) and 
revenues from commercial activities (mainly the sale of advertising space).  Its main free-to-
air channels are TVP1, TVP2, and TVP3, which have an entertainment, sports and national 
and/or regional news content.  Furthermore, TVP operates TVP Kultura, which focuses on 
cultural programmes relating, amongst others, to literature, theatre or art, and TVP Polonia, 
which is primarily aimed at Poles living abroad (in particular the USA, Australia and 
Europe).  TVP’s channels, which are distributed both via terrestrial transmission and via 
cable networks, reach almost all Polish households.  TVP benefits from a ‘must-carry’ status, 
i.e., cable network operators are required to give priority to distributing TVP’s channels. 

Further information is available at www.tvp.pl.   

2. TVN 

Privately held TVN was established in Poland in 1995 and launched its television 
broadcasting activities in 1997.   

TVN is part of the TVN Group.  The TVN Group’s principal channel is TVN, which 
is distributed free-to-air via terrestrial transmission, through cable networks and digital 
satellite platforms.  The TVN Group currently also operates ten other free and subscription-
based television channels of cultural, educational, commercial and entertainment content in 
Poland.  These channels are distributed via digital satellite signal and cable networks. TVN 
Group is mainly financed by the sale of advertising space. 

http://www.tvp.pl/
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Further information is available at www.tvn.pl. 

On February 26, 2008, TVN filed a complaint with the European Commission over 
unlawful State aid that TVN believes the Polish State has granted and continues to grant to 
TVP.  TVN believes that the Polish Government maintains an unfair financing system that 
allows TVP to distort competition to the detriment of private television broadcasters such as 
TVN.  In its complaint, TVN asks the European Commission to investigate the matter under 
the EC State aid rules. 

B. POLISH TELEVISION BROADCASTING MARKETS 

1. Television viewers market in Poland 

TVP is the leader on the Polish television viewer market.  This has been confirmed by 
a decision of the Polish Competition Authority of December 16, 2002.  The authority held, in 
proceedings concerning TVP’s abusive conduct in the sale of advertising space, that TVP was 
the dominant player on the Polish television viewer market from 1999 to 2001.1   

In 2006, TVP’s nationwide all-day viewer share amounted to approximately 50%.  
For the same period, TVN’s and Polsat’s audience shares were much smaller, amounting to 
approximately 20% and 16% respectively.   

Table 3:  Nationwide all-day audience shares in Poland in percent (viewer age four and above) (2006)2 

Year TVP1 TVP2 TVP3 TVP 
(others) TVP total TVN 

Group Polsat TV4 Others 

2000 25.7 19.1 2.1 n/a 46.9 14.3 25.3 2.3 11.2 

2001 24.4 19.7 2.7 n/a 46.8 16.3 22.6 3.7 10.6 

2002 25.4 20.0 3.6 n/a 49.0 16.7 18.3 3.7 12.3 

2003 25.6 20.5 5.1 n/a 51.2 16.7 16.5 3.6 12.0 

2004 24.9 20.5 5.1 n/a 50.5 17.9 16.2 2.8 12.6 

2005 24.6 21.7 4.9 0.013 51.2 18.1 16.7 2.2 11.8 

2006 24.0 20.1 4.8 0.14 49.0 20.8 16.1 2.1 12.0 
Source:  AGB Nielsen Media Research, July 25, 2007  

                                                      
1  Decision of December 16, 2002 of the Office for Protection of Competition and Consumers 

(Decision No. DDI-111/2002, the “Polish Competition Authority Decision”.  The decision 
concerned the years 1999 to 2001.  The Polish Competition Authority held that TVP had abused 
its dominant position by granting certain price rebates for selling advertising space.  The company 
had abandoned its abusive behaviour by the time of the decision. 

2  We note that the data provided below is a conservative estimate of TVP’s audience share.  The 
Polish Competition Authority, in its decision concerning TVP’s abuse of dominance, estimated 
that TVP had a higher audience share, while TVN’s and Polsat’s shares were lower.  The Polish 
Competition Authority relied on the following data:  Nationwide all-day audience share in 2000 
and 2001:  TVP (50% and 48%), TVN (11% and 15%) and Polsat (23% and 21%).   

3  TVP Kultura. 
4  TV Polonia. 

http://www.tvn.pl/
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Moreover, TVP has the largest audience share in the age group between 16 and 49 
years in cities with a population of more than 100,000.  Its audience share in this group 
ranged from 34% to 39% during the period 2000 - 2006.  During the same period, TVN and 
Polsat reached an audience share of between 20% and 30%, and between 14% and 19%, 
respectively.5   

Table 4:  Nationwide all-day key target audience shares in Poland in percent (2006)6 

Year TVP1 TVP2 TVP3 TVP 
(others) TVP total TVN 

Group Polsat TV4 Others

2000 21.5 15.8 1.8 n/a 39.1 20.1 18.6 2.7 19.5 

2001 19.6 15.2 2.4 n/a 37.2 23.1 16.8 4.9 18.0 

2002 19.2 15.1 3.1 n/a 37.4 22.6 15.0 4.7 20.3 

2003 18.2 15.2 4.1 n/a 37.5 22.9 14.4 4.9 20.3 

2004 16.8 14.6 4.1 n/a 35.5 25.3 14.9 3.6 20.7 

2005 16.5 15.2 3.9 0.017 35.6 27.0 15.2 3.4 18.8 

2006 15.8 14.5 3.2 0.18 33.6 29.9 15.3 2.8 18.4 
Source:  AGB Nielsen Media Research, July 25, 2007  

2. Television advertising in Poland 

TVP also holds the largest share of nationwide television advertising in Poland.  
Indeed, the Polish Competition Authority held in the above-mentioned decision of December 
16, 2002 that TVP was the dominant market player in the sale of television advertising space 
in Poland.  From 2000 until 2006, TVP’s share of nationwide television advertising ranged 
from 30% to 45%, while its nearest competitors’ share ranged from 23% to 29% (TVN), and 
from 23% to 31% (Polsat). 

                                                      
5  The Polish Competition Authority estimated TVP’s nationwide all-day key target audience shares 

to be considerably higher, and TVN and Polsat’s shares to be considerably lower, in 2000 and 
2001: TVP (47% and 44%), TVN (11% and 15%) and Polsat (25% and 22%).   

6  Viewers between the age of 16 and 49 living in cities with a population of more than 100,000. 
7  TVP Kultura. 
8  TVP Kultura. 
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Table 5:  Television advertising in Poland (advertising share in percent) (2006)9 

Year TVP1 TVP2 TVP3 TVP 
(others) TVP total TVN (total) Polsat TV4 Others 

2000 21.9 12.7 0.2 n/a 34.8 26.7 31.3 6.1 1.1 

2001 26.8 13.9 0.3 n/a 41.0 23.0 30.2 5.4 0.4 

2002 27.0 14.8 1.0 n/a 42.8 25.0 27.8 3.6 0.8 

2003 26.1 14.3 1.8 n/a 42.2 27.9 25.6 3.1 1.2 

2004 28.2 15.5 1.7 n/a 45.4 24.5 22.6 3.6 3.9 

2005 18.1 13.0 1.1 n/a 32.2 25.5 26.7 3.0 12.6 

2006 16.3 12.7 0.8 n/a 30.2 27.7 23.8 2.1 16.2 
Source:  AGB Nielsen Media Research, July 25, 2007  

1.3 In your view, what are the likely developments and where do you see the major 
challenges for the sector in the future? Do you consider that the current rules 
will remain valid in the light of the developments or do you believe that 
adaptations will be necessary? 

New media and online services must be clearly distinguished from the public service 
remit.  In any event, it must be ensured that competition in new media and online services is 
not distorted.  

2. COMPATIBILITY ASSESSMENT UNDER ARTICLE 86 (2) EC TREATY, IN 
COMBINATION WITH THE BROADCASTING COMMUNICATION 

2.1 Coherence with the Commission Decision and Community Framework on public 
service compensations 

2.1.1 Do you consider that (at least some of) the requirements laid down in the 
Decision and Community Framework on public service compensation 
should be included in the revised Broadcasting Communication or not? 
Please explain why. 

TVN submits that a revised Broadcasting Communication should include a number of 
the criteria that are set out in the Decision and Community Framework on public service 
compensation, in particular: 

 Definition of the public service remit after wide and open consultation. 

 Act of entrustment providing for a precise definition of the public service 
obligations, the parameters for calculating compensation and arrangements to 
avoid and repay overcompensation (including, in particular, a cap on the 
carrying-forward of overcompensation). 

                                                      
9  We note that the Polish Competition Authority had higher estimates of TVP’s advertising share, 

while TVN’s and Polsat’s share estimates were generally lower.  The Polish Competition 
Authority relied on the following data for 2000 and 2001:  TVP (46% and 42%), TVN (8% and 
12%) and Polsat (17% and 17%).   
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 Detailed rules on the allocation of costs, in particular the requirement of 
separation of accounts. 

 Regular checks on overcompensation (including a reporting obligation of 
public television broadcasters to the Commission) and requirement to revise 
the parameters for determining adequate compensation in light of past 
performance. 

2.1.2 In the affirmative, please specify which requirements should be included 
and explain what adaptations, if any, would be appropriate for the 
broadcasting sector (see also the questions below, in particular those on 
overcompensation; point 2.6). 

TVN refers to its response to Section 2.1.1 above.  TVN notes in particular that it is 
important achieve transparency in the above matters so as to enable operators to verify that 
the public service broadcaster complies with its obligations.  

2.2 Definition of the public service remit 

2.2.1 You are invited to provide information on the definition of the public 
service remit in your country, in particular as regards new media 
activities. 

Article 21.1 of the Polish Broadcasting Act of December 29, 1992 defines TVP’s 
public service remit as the mission to offer Polish society “diversified programme services 
and other services in the area of information, journalism, culture, entertainment, education 
and sports which shall be pluralistic, impartial, well balanced, independent and innovative, 
marked by high quality and integrity of broadcast.”    

Article 21(1a) of the Polish Broadcasting Act lists the tasks that are “in particular” 
included within the scope of the public service mission.  The most recent version of 
Article 21(1a), which entered into force on May 1, 2004, reads as follows10: 

“1a. The tasks of public radio and television arising out of the implementation of 
the mission referred to in paragraph 1 shall include in particular:   
1)  production and transmission of national and regional programme services, 

programme services for reception abroad in the Polish language and in other 
languages as well as other programme services meeting the democratic, 
social and cultural needs of local societies; 

2)  production and transmission of thematic programme services, if a 
broadcasting licence has been granted for transmission of the said 
programme service; 

3)  construction and operation of radio and television transmitters and relay 
stations; 

4) transmission of teletext services; 
                                                      
10  Article 21 (1a) item 8a of the Broadcasting Act was introduced on May 1, 2005. 
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5) work on new technologies of production and transmission of radio and 
television programme services; 

6)  production, provision of services and carrying out commercial activities 
related to audiovisual production, including exports and imports; 

7)  encouraging artistic, literary, scientific and educational activities; 
8)  dissemination of knowledge of Polish language; 
8a)  have regard to the needs of ethnic groups and minorities and societies, who 

are using their regional languages, including such activities as broadcasting 
of information programmes in ethnic groups’ and minorities’ languages as 
well as in regional languages; 

9)  production of educational programmes and ensuring access by people of 
Polish descent and Poles living abroad to such programmes.” 

Moreover, the Polish Broadcasting Act sets forth additional obligations of the public 
broadcaster. These include, in particular, enabling political parties to present their views on 
major political issues (Article 23); allowing public service organisations to inform about their 
services (Article 23a); or transmitting statements of political parties participating in certain 
elections (Article 24).  In addition, TVP’s Articles of Association contain certain additional 
details with respect to the various activities of TVP. 

2.2.2 Do you consider that the distinction between public service and other 
activities should be further clarified? In the affirmative, which measures 
could provide such clarification (e.g. establishment by the Member State 
of an illustrative list of commercial activities not covered by the public 
service remit?)? 

TVN considers that TVP’s public service remit is imprecise and overly broad.  
Furthermore, it includes commercial activities, which under no circumstances should benefit 
from State funding.  TVN considers that there is an urgent need for clarification in this 
respect.  

a. The definition of TVP’s public service remit is imprecise and overly broad 

TVP’s public service remit as defined in the Polish Broadcasting Act does not provide 
for distinguishing between public service obligations and the typical activities that any 
television broadcaster would carry out if it followed its own commercial interest of 
generating audience shares and selling advertising space.  In particular, it does not refer to 
activities, which the undertaking in question, “if it were considering its own commercial 
interests, would not assume or would not assume to the same extent or under the same 
conditions”.  By contrast, it de facto allows TVP to define its “public service remit” 
according to its own commercial interests.   

The detailed list of tasks set out in Article 21.1a of the Broadcasting Act does not alter 
this conclusion: 
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 First, the listed tasks include tasks that are of a purely commercial nature, which 
cannot be part of the public service mission that qualifies for the application of 
Article 86(2) EC. 

 Second, the tasks that could arguably require carrying out certain activities that go 
beyond the usual (commercial) activities of a broadcaster are not quantified or 
otherwise specified.  As a result, they are but “empty” requirements that are not 
binding on TVP, and clearly do not allow the authorities to effectively monitor 
TVP’s compliance.  TVP’s public service mission, as defined in the Broadcasting 
Act, de facto shifts the power to define the content of SGEI in the Polish 
television-broadcasting sector from the Polish authorities to TVP.   

b. The definition of TVP’s public service remit includes commercial activities 

Article 21 (1a) Task 6 of the Polish Broadcasting Act calls for the “production, 
provision of services and carrying out commercial activities related to audiovisual 
production, including exports and imports”.11   TVP’s Articles of Association set out in more 
detail the content and scope of this task, which includes services, such as the publishing of 
books, newspapers, magazines and periodicals, the wholesale distribution of sound 
recordings and compact discs and the maintenance and repair of professional radio and 
television equipment and equipment for sound an image processing.   

Furthermore, TVP’s Articles of Association include various additional (commercial) 
activities that cannot be “reasonably considered to meet … the democratic, social and 
cultural needs …” of Polish television viewers.  These include, in particular, the production 
of programmes, including by order of undertakings and individuals, the distribution of text 
messages and the development of new technologies for the production and transmission of 
radio and television programmes. 

c. Need for further clarification 

In these circumstances, TVN considers that there is an urgent need for clarification 
and distinction between public service and other activities.  Indeed, a flawed and overly broad 
definition of the public service remit of public television broadcasters entails significant risks 
for competition, in particular, where the public service broadcaster is (like TVP) dual 
financed. 

A wide and all-embracing definition of the public service remit combined with State-
funding allows a Member State in effect to “reserve” a certain viewer share to the public 
broadcaster.  Indeed, State funding allows the public broadcaster to purchase certain content 
that translates to a certain viewer share.  Where the public service broadcaster is financed 

                                                      
11  Article 21(1), subpara. 6, of the Polish Broadcasting Act does not limit the production of programs 

and the provision of services related to audiovisual productions to programs intended to be 
broadcasted by TVP to fulfil its public service mission (e.g., TVP rents television studios to third 
parties (including TVN) on a commercial basis).   
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exclusively through State resources, the private broadcasters compete for the remaining 
viewer share on a level playing field.  Since, in that hypothesis, the public service broadcaster 
does not carry out any commercial activities on the advertising market, the risk that State 
funding is used to distort competition on that market is remote, if not inexistent.  

 The situation is, however, radically different where the public service broadcaster is 
dual-financed by a combination of State resources and the sale of advertising space on the 
advertising market.  The dual funding presents the unavoidable characteristic that the 
commercial activities also benefit from the State aid.  Indeed, State aid to finance program 
content results in a higher viewer share (i.e., reach).  Because reach is the determining factor 
for advertisement revenue, the increased viewer share leads to higher advertising revenues 
and market shares.  Hence, State aid unavoidably distorts competition on the advertising 
market, in particular where the public broadcaster’s entire programming (as is the case of 
TVP) is considered a service of general economic interest.  As a result, the private 
competitors and the public broadcaster no longer compete on a level playing field.  The 
public broadcaster enjoys a double advantage: (i) it is in a position to depress advertising 
prices by way of cross-subsidization, and (ii) its product offer (i.e., reach) is financed by 
public funds, enabling it to increase rivals’ costs by increased spending on program 
acquisition, and to reduce rivals’ income by depriving them of a share of the advertising 
market. 

TVN considers that commercial activities, such as the sale of advertising space, 
should not benefit, directly or indirectly, from a derogation from EC State aid rules under 
Article 86(2) EC. 

d. Suggested improvements 

TVN considers that, unless the public service broadcaster is financed exclusively from 
public sources (to the exclusion of advertising and other commercial income), the distortions 
of competition can only be remedied if the public service remit is defined as programs and 
services that are necessary to meet democratic, social and cultural needs of society that the 
broadcasting sector would otherwise not provide to the public, or would only provide under 
different terms. 

TVN submits that Member States should be required to make a formal ex ante 
determination that democratic, social or cultural needs of the society are not being met or not 
significantly met in a particular area, before deciding on the scope of the public service remit 
entrusted to the public service broadcaster in light of such determination.  Such 
determination, which should derive from broad public consultations, must be flexible enough 
to take account of the changing circumstances and the evolving needs of society.    The public 
services remit would be revisited on a regular basis (e.g., every five years) to ensure that they 
still reflect the evolving democratic, social and cultural needs of society. 

The above procedure for defining and satisfying the democratic, social and cultural 
needs of society would ensure that competition is not distorted on the television broadcasting 
market.  Only the services so defined would qualify for State compensation. 
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TVN admits that public service broadcasters should not be required to devote all of 
their broadcasting time exclusively to the public service needs so defined and conferred.  
Other programming could be featured so as to make the overall service attractive and 
diversified and to preserve a certain level of audience for the public service content.  
However, also in the case of a generalist channel, the public service content, as properly 
defined, should be the major component in prime time and be subject to quantitative 
requirements that are amenable to objective verification.  This would involve the Member 
States establishing a precise list of activities (both in terms of content and quantification) that 
form the public service remit.  It would also involve the Member States predetermining the 
type and quantity of non-public service content that may be carried in order to achieve 
balanced programming.  In that connection, TVN submits that the statement in the 2001 
Communication according to which “Member States may consider the whole programming 
of the broadcaster as covered by the public service remit” is as such overly broad and 
incompatible with the EC Treaty, including the Amsterdam Protocol.  The statement is open 
to misinterpretation and has given rise to situations in many Member States, including 
Poland, where the public service broadcaster as a practical matter decides for itself on the 
actual program mix, in accordance with its own (often commercial) self-interest. 

2.2.3 In the current Broadcasting Communication, activities other than TV 
programmes in the traditional sense can be part of the public service remit 
provided that they serve the same democratic, social and cultural needs of 
society. Does this provision sufficiently clarify the permissible scope of such 
public service activities? Why? In the negative, do you consider that further 
clarifications should be provided in a revised Broadcasting Communication? 

TVN submits that the public service remits of public television broadcasters should 
not automatically be extended to activities other than TV programmes and to the distribution 
of content on new platforms (e.g., new media and online services), even if these services are 
alleged to be “programme-related” or “programme-accompanying”. 

Indeed, these new services include services that can be provided by private television 
broadcasters.  Member States should not be allowed to distort competition or deter entrance 
and innovation by funding activities exclusively at public service broadcasters that private 
television broadcasters may also be willing to carry out.  Therefore, TVN considers that 
services other than traditional TV programmes should be part of the public service remit only 
if they meet the two following conditions: (i) such services are necessary to meet democratic, 
social and cultural needs of society; and (ii) a commercial broadcaster would not provide 
such services to the public, or would only provide them under different terms.  An assessment 
to that effect would have to be carried out ex ante for each individual new service and be 
specifically entrusted to the public television broadcaster. TVN also refers to its response to 
Section 2.2.2 above. 
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2.2.4 Do you consider that the general approach in the recent decision-making 
practice of the Commission (i.e. determination of the public service remit 
based on an ex ante evaluation for new media activities) could be 
incorporated into a revised Broadcasting Communication? 

As stated above, TVN agrees with the recent Commission practice requiring Member 
States to define ex ante the public service remit in the area of new media services.  As noted 
above, TVN submits that Member States should also be required to follow this very same 
methodology as regards traditional services.  Such approach would allow private television 
broadcasters to plan their activities sufficiently in advance and not be discouraged from 
developing and offering such new media services.  Therefore, TVN considers that a revised 
Broadcasting Communication should include the requirement for Member States to make 
sure that the ex ante determination of whether new media activities satisfy the democratic, 
social and cultural needs of society is based on a set of criteria suitable to assess the public 
service character of the service in question, also in light of other already available offers on 
the market.  In any event, under no circumstances should public service broadcasters be 
allowed to finance purely commercial new media activities with State funds. 

2.2.5 Should a revised Broadcasting Communication further clarify the scope 
of an ex ante evaluation of the public service remit by Member States?  

TVN considers that a revised Broadcasting Communication should clarify the scope 
of the ex ante evaluation of the public service remit by Member States.  First, Member States 
should be required to determine whether the new media service is necessary for the individual 
and public opinion shaping process, i.e., whether it is necessary to meet the democratic, 
social and cultural needs of society.  Such determination should be based on a broad 
consultation of society.  Second, the Member States should be required to demonstrate that 
this purpose could not be achieved by other means, i.e., that it is a service that could not be 
provided by private television broadcasters. 
 

2.2.6 Which services or categories of services should in your view be subject to 
an ex ante evaluation? 

As stated above, TVN considers that all types of services, both in the area of 
traditional television broadcasting and in the area of new media services should be subject to 
an ex ante evaluation. 

2.2.7 Should a revised Broadcasting Communication contain the basic 
principles as regards the procedural and substantive aspects of such an 
evaluation (such as for instance the involvement of third parties or the 
possible evaluation criteria, including for instance the contribution to 
clearly identified objectives, citizen needs, available offers on the market, 
additional costs, impact on competition)? 

TVN considers that the principles of legal certainty and uniform application of EC 
law require that a revised Broadcasting Communication set out the guiding principles 
applicable to the procedure and substance of an ex ante evaluation, within which principles 
the Member States can develop their policies having regard to local circumstances, subject to 
supervision by the Commission. 
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2.2.8 In view of the fact that the determination of the public service character 

of such activities may be determined in various ways, to what extent 
should a revised Broadcasting Communication set out possible different 
options? 

TVN refers to its response to question 2.2.7. 

2.3 Entrustment and Supervision 

2.3.1 You are invited to explain in which way entrustment is granted in your 
country. Is the procedure leading to the entrustment subject to public 
consultation? To what extent is the broadcaster's remit laid down in 
legally binding acts of entrustment? To what extent is the implementation 
and determination of the exact scope of activities left to public service 
broadcasters? Are any such "implementing measures" publicly 
available? 

As stated above, TVP’s public service remit is laid down in Article 21 et seq. of the 
Polish Broadcasting Act of 1992.  However, TVP has not been chosen as the public service 
television broadcaster on the basis of an open tender procedure.  The “entrustment” of the 
public service remit to TVP has not been subject to public consultation either.  Furthermore, 
TVP’s public service mission, as defined in the Broadcasting Act, is overly broad and 
imprecise.  In light of these circumstances, TVN doubts that the “entrustment” of TVP 
complies with EC legal standards, including as provided for in the Community Community 
Framework and Decision on SGEI. 

2.3.2 Please explain the mechanisms to supervise public service broadcasters in 
your country. What is your experience of the existing supervision 
mechanisms? Do you consider that there are sufficient possibilities for 
third parties to take action against alleged infringements/non-fulfilment 
of public service (and other) obligations in your country? 

The National Broadcasting Council (“National Council”) is the public authority 
competent in matters of radio and television broadcasting.  Its tasks include the supervision of 
the activities of radio and television broadcasters.  The National Council is required to submit 
an annual report of its activities to the Polish Parliament (Sejm and Senate) and the President.   

The National Council appoints the members of the so-called ‘Programme Councils’12, 
whose task it is to adopt “resolutions evaluating the level and quality of current programming 
as well as of the programme schedule.  The Supervisory Board shall be obliged to consider 
and act upon resolutions concerning programme matters which are adopted by a majority of 
votes cast in the presence of at least half of the members of the programme council.”13 

                                                      
12  In addition to the Programme Council for TVP’s nationwide channels, there are also Programme 

Councils for each one of TVP’s regional stations (see Article 28a of the Broadcasting Act). 
13  Article 28a(3) of the Polish Broadcasting Act.   
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The role of the Programme Councils is of an advisory nature.  Its resolutions are not 
enforceable under the Polish Broadcasting Act, and are not publicly available.  Also, while 
the National Council publishes an annual report on TVP’s programming, this report does not 
monitor or examine whether TVP has actually carried out its public services obligations.  
This report merely provides statistics about TVP’s programming (e.g., total hours of 
broadcasting, hours of news broadcast, etc.).  In particular, such statistics do not allow to 
monitor whether TVP’s programming meets the quality standards set out in the Polish 
Broadcasting Act (to the extent there are any).14 As a result, TVP is essentially free to define 
its own (commercial) strategy.  

The lack of effective supervision of TVP’s public service activities may be illustrated 
by the example of TV Polonia.  TVP’s public service mission calls in this regard for the 
“production of educational programmes and ensuring access by people of Polish descent and 
Poles living abroad to such programmes”.15  Educational programmes, however, only 
represented 0.8% (2003) and 2.8% (2004) of TV Polonia’s programming.  At the same time, 
more than 40% of TV Polonia’s programming consisted of movies, and more than 10% of 
other entertainment programmes.  The provision of entertainment programmes is, however, 
not mentioned as one of TVP’s public service tasks vis-à-vis the Polish community living 
abroad.  The Polish authorities that are to supervise TVP have not addressed this problem.   

2.3.3 Do you consider that the Broadcasting Communication should contain 
further clarifications about the circumstances in which an additional act 
of entrustment (i.e. in addition to the general provisions laid down by law) 
is necessary or are the current rules sufficient? 

TVN considers that a general entrustment of the public service remit by law does not 
ensure that the public service remit is sufficiently defined and can be effectively monitored.  
This is, for instance, the case in Poland, where TVP’s public service remit is defined in very 
broad and imprecise terms (see Section 2.2.1 above).  Such flawed definition de facto enables 
TVP to define its “public service remit” according to its own commercial interests.  Indeed, 
any general television station will consider that it provides the “entire society and its 
individual groups with diversified programme services and other services in the area of 
information journalism, culture, entertainment, education and sport”.  

In light of its experience on the Polish television broadcasting market, TVN submits 
that a revised Broadcasting Communication should include specific criteria and guidelines on 
the entrustment of the public service remit. 

2.3.4 Do you consider that the Broadcasting Communication should contain 
further clarifications in order to ensure increased effectiveness of 
supervision of public service broadcasters? What are in your view the 
advantages or possible drawbacks of control authorities independent 
from the entrusted undertaking (as referred to in the Broadcasting 

                                                      
14  See,, Broadcasting Communication, ¶ 41. 
15  Article 21(1a) item 9 of the Polish Broadcasting Act.  See, also Article II, § 7.1, item 1.k) of 

TVP’s Articles of Association. 
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Communication) as opposed to other control mechanisms? Do you 
consider that effective supervision needs to include sanctioning 
mechanisms, and if so, which ones? 

Yes. 

It is evident that the controlling entity should be fully independent from the public 
service broadcasters.  The controlling entity should in addition be independent from political 
influence and its (in)actions should be subject to effective judicial review.  The controlling 
entity should have the appropriate means to ensure compliance by the public service 
broadcasters with its findings. 

2.3.5 Should there be specific complaints procedures at national level where 
private operators could raise issues related to the scope of the public 
service broadcasters' activities? If so, what form should they take? 

Yes.  In TVN’s view, Member States should be required to provide for appropriate 
procedures enabling third parties to bring infringements of the public service remit to the 
attention of the controlling authority.  As noted under 2.3.4, the controlling entity’s action or 
inaction in regard to such complaints should be subject to effective judicial review.  

2.4 Dual Funding of public service broadcasters 

2.4.1 What is – in your view - the expected impact of (partly) State-funded pay 
services on competition? 

The dual funding necessarily causes the commercial activities to benefit from State 
aid.  State aid to finance program content results in a higher viewer share (i.e., reach).  
Because the audience reach is the determining factor for advertisement revenue, increased 
reach leads to higher advertising revenues and market shares.  Hence, State aid necessarily 
distorts competition, in particular where the entire public broadcaster’s programming would 
be considered to be a SGEI under Article 86(2) EC.  As a result, private competitors and the 
public service broadcaster no longer compete on a level playing field.  The public service 
broadcaster enjoys a double advantage: (i) it is in a position to depress advertising and pay 
services prices by way of cross-subsidization, and (ii) its product offer (i.e., reach) is financed 
by public funds, enabling it to increase rivals’ costs by investing in program acquisition, and 
to reduce rivals’ income by taking away from them a share of advertising and pay services 
space. 

2.4.2 Should pay-services always be considered as purely commercial activities 
or are there instances in which they could be regarded as part of the 
public service remit? For instance, do you consider that pay-services as 
part of the public service remit should in this respect be limited to 
services, which are not offered on the market? Or do you think that pay-
services could be regarded as part of the public service remit under 
certain conditions? In the affirmative, please specify which. For instance, 
should the conditions include elements such as specific public service 
objectives, specific citizen needs, existence of other similar offers on the 
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market, inadequacy of existing public service obligations or inadequacy of 
existing funding to meet particular citizen needs? 

TVN submits that, irrespective of the transmission platform used, purely commercial 
activities, such as pay-services, cannot be part of the public service remit. 

2.5 Transparency requirements 

2.5.1 To what extent are commercial activities carried out by the public service 
broadcaster itself in your country? Is there a structural or functional 
separation between public service and commercial activities? 

As stated in Section 2.2.2 above, TVP’s public service remit expressly includes 
certain activities of a purely commercial nature.  TVP’s public service mission therefore 
commingles TVP’s public service tasks with commercial activities (and their respective costs 
and revenues). 

2.5.2 Do you consider that there is a need for a structural or functional 
separation of commercial activities, and if so why? What would the 
positive or negative effects of either a structural or a functional 
separation? 

TVN submits that the structural separation of commercial activities from public 
service obligations is indispensable to ensure that the public television broadcaster’s 
commercial activities do not benefit from State funding of public service obligations.  

2.5.3 Do you consider that the rules for cost allocation as set out in the current 
Broadcasting Communication could be improved in light of experience in 
your country? If so, please give possible examples of good practice. Or do 
you consider that the current rules are sufficient? 

The current rules on cost allocation are inadequate, as evidenced by the many 
complaints that have been brought to the attention of the Commission.  It is unclear why full 
distribution of costs would be “arbitrary” and “not meaningful” (as is claimed in ¶56 of the 
Communication).  In a system of properly defined public service tasks (see above nr. 2.2.2), 
such distribution of costs over programs that are part of the public service and programs that 
are not, would be possible. 

2.5.4 Against the background of your answers to the previous questions (2.5.1, 
2.5.2, 2.5.3), do you consider that a revised Broadcasting Communication 
should contain further clarifications of transparency requirements? 

Yes. 
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2.6 Proportionality test – Exclusion of overcompensation 

2.6.1 Do you consider that the Broadcasting Communication should include a 
requirement for Member States to clearly lay down the parameters for 
determining the compensation amount? 

Yes.  Moreover, the Communication should contain the guiding principles within 
which the Member States could lay down these parameters. 

2.6.2 Do you consider that the requirements currently laid down in the 
Broadcasting Communication allow sufficient financial stability for 
public service broadcasters? Or do you think that the current rules 
excessively limit pluri-annual financial planning of public service 
broadcasting? 

TVN has no comments. 

2.6.3 Under what circumstances could it be justified for public service 
broadcasters to keep a surplus at the end of a financial year? Do you 
consider that the related provisions in the service of general economic 
interest Decision and Community Framework (cf. the overview in the 
explanatory memorandum and in particular the 10% cap on annual 
surplus) could be incorporated into the new Broadcasting 
Communication? 

TVN considers that any overcompensation of public service costs must, in principle, 
be recovered at the end of the financial year.  Any carrying-forward of overcompensation 
must be strictly regulated.  Also, effective control mechanisms must ensure that such carry-
forward overcompensation is used exclusively for public service purposes in the next 
financial period so as to prevent cross-subsidization.  TVN considers that the revised 
Broadcasting Communication should specifically cap the amount of overcompensation that 
public service broadcasters may carry forward to the next financial year.  TVN considers that 
the 10% cap provided for in the Community Framework should be extended to the 
broadcasting sector.  In addition, however, TVN submits that the legal framework should 
specify the specific instances where overcompensation may be carried forward. In case of 
repeated surpluses, Member States should be required to re-evaluate the public service 
broadcaster’s actual financial needs. 

2.6.4 What should be the safeguards/limits in order to avoid possible undue 
distortions of competition (e.g. should the 10% margin remain at the 
public service broadcaster's free disposal within the limits of its public 
service tasks or should it be earmarked for particular purposes so that 
reserves may only be used for predetermined purposes/projects? Should 
there be a re-evaluation by the Member State of the public service 
broadcaster's financial needs in case of consistent surpluses)? 

TVN refers to its response to Section 2.6.3 above.  

2.6.5 Do you consider that the current rules laid down in the Broadcasting 
Communication could possibly act as a disincentive for public service 



   
17  

 

broadcasters to achieve efficiency gains? If so, how could this situation be 
remedied? What are the mechanisms in place in your country, which 
could be referred to as a good example? 

TVN has no comments. 

2.6.6 In what circumstances and under which conditions would you consider 
that public service broadcasters could be allowed to keep a profit margin? 

TVN considers that if the public service broadcasters are to be allowed to keep a 
profit margin, it should be regulated and accounted for in full transparency. 

2.7 Proportionality test – exclusion of market distortions not necessary for the 
fulfillment of the public service mission 

2.7.1 What are the available mechanisms in your country under which private 
operators could challenge alleged anti-competitive behaviour of public 
service broadcasters? Please indicate whether you consider that these 
mechanisms ensure a sufficient and effective control. Are lower revenues 
due to demonstrated anti-competitive behaviour (e.g. price undercutting) 
taken into account when determining whether or not the public service 
broadcasters have been overcompensated? 

In Poland, private parties can file a complaint alleging abusive market behaviour by 
the public television broadcaster with the Polish Competition Authority.  For instance, in 
2001, both Polsat and TVN filed a complaint against TVP alleging that TVP’s rebate policy 
vis-à-vis advertisers constituted an abuse of TVP’s dominant position on the Polish 
advertising market.  The Polish Competition Authority, in its decision of December 16, 2002, 
found in favour of the complainants. 

2.7.2 As regards the possible anti-competitive behaviour of public service 
broadcasters (and in particular as regards allegations of price 
undercutting), do you consider that the Broadcasting Communication 
should include requirements for public service broadcasters to respect 
market conditions as regards their commercial activities in line with 
Commission decision-making practice, including appropriate control 
mechanisms? 

Yes.  TVN considers that where public service broadcasters are dual-financed and 
thus carry out commercial activities in competition with other operators, this should be done 
on market terms.  The public service broadcaster will be tempted to depress market prices as 
it knows that any shortfall in revenue to cover its costs will in any event be compensated by 
the State.  This results in excess-compensation of what would have been required to cover the 
public service costs had the public broadcaster operated its commercial activities on purely 
market terms.  Experience has shown the difficulty of establishing distortive conduct on the 
part of the public service broadcaster, for instance by application of the efficient operator test 
(see ¶58 of the Communication).  Considering that the option for dual funding is an option 
freely taken by the Member States, TVN submits that the Commission should examine the 
possibility of introducing a system of presumptions or of reversal of burden of proof once it is 



   
18  

 

prima facie shown that the public service broadcaster engages in pricing conduct that is 
indicative of market power or is found to have such power.  

2.7.3 Do you consider that the methodology for detecting price undercutting 
should be clarified, possibly also including other tests, which could be 
used as an alternative to the methodology currently referred to in the 
Broadcasting Communication? Please make reference to tests applied in 
your country to the pricing behaviour of public service broadcasters and 
which could be used as an example of good practice. 

See response to nr. 2.7.2. 

2.7.4 Do you consider that the Broadcasting Communication should contain 
clarifications as regards the public funding of premium sports rights? In 
the affirmative, what further requirements should in your view be 
included in the Broadcasting Communication and how would they 
specifically address potential competition concerns resulting from State 
funding? Alternatively, do you think that potentially adverse effects on 
competition due to the acquisition of such rights by public service 
broadcasters would be sufficiently addressed under the antitrust rules? 

TVN submits that the inclusion of popular or mainstream sports as part of the public 
service remit is in principle not justified.  At most such sports could be made part of the 
programming (but not the public service remit) to ensure balanced programming, but within 
the limitations explained in 2.2.2 above.  In that connection, TVN submits that the 
Commission’s 10% broadcast time rule (see for instance Decision E 3/2005 Germany of 24 
April 2007) should be the absolute upper limit.  The limit should apply to each public service 
channel individually and be calculated on daily prime-time basis. 

2.8 Other issues 

2.8.1 Do you consider that the reference to the difficulties of smaller Member 
States is necessary? 

TVN does not have any comments regarding this issue. 

2.8.2 What would you consider to be typical difficulties of smaller Member 
States and how should these be taken into account? 

TVN does not have any comments regarding this issue. 
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3. FINAL REMARKS 

3.1 You are invited to explain what would be in your view the impact of the possible 
amendments to the current rules on for instance the development of innovative 
services and in more general terms employment and growth in the media sector, 
consumer choice, the quality and availability of audiovisual media and other 
media services, media pluralism and cultural diversity. 

3.2 To what extent do you expect that the possible additional clarifications outlined 
above could create new administrative burdens and compliance costs? 

3.3 Do you consider that the possible additional clarifications as outlined above 
would create a better regulatory Community Framework? 

3.4 Please explain whether or not you consider that the positive impacts of possible 
additional clarifications along the lines outlined in this questionnaire outweigh 
the negative impacts. 

TVN does not have further comments regarding these issues at this time. 
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