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*** 
 
 
 
The EBU welcomes the opportunity to reply to the Commission's questionnaire of 
10 January 2008 and has pleasure in setting out its response, which is made on behalf of 
EBU Members receiving public funding. 
 



 2 EC Broadcasting Communication 
  EBU reply to the questionnaire 
 

1. GENERAL 
 
1.1. A number of significant legal developments have taken place in the public 

broadcasting area since 2001, namely the adoption of the Audiovisual 
Media Services Directive, the adoption of the Decision and Framework on 
compensation payments as well as Commission decision-making practice. 
Do you think that the Broadcasting Communication should be up-dated in 
light of these developments? Alternatively, do you consider that these 
developments do not justify the adoption of a new text? 

 
The Communication on the application of State aid rules to public service broadcasting 
(OJ 2001 C 320/4) lays down flexible principles which have made it possible to resolve 
a number of cases by taking due account of the specificity of the public service 
broadcasting sector. Member States have organized and funded public service 
broadcasting in different ways, and the Broadcasting Communication may include only 
a number of flexible principles that would allow the evaluation of State aid measures on 
a case-by-case basis. Consequently, it would be dangerous to create general rules on the 
basis of individual commitments from Member States. It should be recalled that the 
sector is evolving rapidly, which makes it necessary also to highlight the need for the 
public service remit to have an evolving nature. 
 
The Audiovisual Media Services Directive (OJ 2007 C 332/27) takes into account the 
emergence of new media and recalls the importance of the coexistence of public and 
private providers of audiovisual media services and the strong need for the public 
service broadcasting remit to continue to benefit from technological progress 
(Recital 9). On the other hand, the (new) definition of television broadcasting in that 
Directive is not relevant for the interpretation of the notion of public service 
broadcasting and the delimitation of the scope of the public service remit. 
 
The EBU considers that there is no particular need to revise the current Communication. 
Any updating which may take place needs to ensure legal security and the fulfilment of 
the remit for public service broadcasters while maintaining the flexibility of the current 
system, a system which makes it possible to offer legal solutions to organizations of 
various sizes and operating on various markets which have a remit to offer public 
service output responding to the needs and choices of their respective societies. 
 
1.2. How would you describe the current competitive situation of the various 

players in the audiovisual media sector? Where available, please provide 
the relevant data on for instance leading players, market shares, market 
share evolution in the broadcasting/advertising/other relevant markets. 

 
On average, since 1999 the market share (in terms of audience) of generalist public 
channels has fallen from 40% to about 30% (see the charts below). This drop is related 
to structural changes within the market and, in particular, to the increased use of digital 
broadcasting platforms and the Internet, as well as the strong advances made by private 
television channels.  
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* Generalist channel (audience) shares 
only - many public service broadcasters 
have also launched thematic channels. 
However, viewing levels are low and are 
not yet measured in most markets. 

 
** Audience 12+ 

Source: GEAR/Médiamétrie (The 
Médiamétrie data include some 
unconfirmed results. Fully verified 
results will be published in the early 
summer 2008 by EBU SIS.)
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The concentration in the markets for free-to-air television ranges between moderate and 
high, with a downward trend. The market for pay-TV (satellite and cable) features very 
high concentration, the trend being upwards. Finally, it should be mentioned that the 
IPTV or online markets, which are in their early stages, have considerable potential for 
growth. 
 
Audiovisual markets: players and concentration 
 

Markets Players Concentration 
level 

Concentration 
trend 

Free-to-air 
broadcasting 

Broadcast TV PSB, private high decreasing 
Broadcast radio 

(national) PSB, private moderate to high decreasing 

Pay-TV 
Satellite Private very high increasing 

cable Private high increasing 
IPTV Telecoms emerging market  

 
Online 

aggregators 
professional 
audio-video 

 
Streaming 

Google, etc., new 
entrants, 

broadcasters 
low increasing 

Download iTunes, Amazon, 
etc. high stable 

Mobile 
Broadcast 

Mobile network 
operators, telecoms emerging market  

 
As regards performance, pay-TV operators have enjoyed high, stable profits. In 
contrast, the level of financing from public funds has increased only slightly, whereas 
revenue from advertising for private television channels, as well as subscriptions for 
pay-TV, has increased significantly. The relative income gap between public and 
commercial broadcasters is increasing. During periods of economic growth commercial 
broadcasters reap a greater share of the benefits of higher advertising growth. In 
contrast, during flat or negative periods many commercial broadcasters have immunized 
themselves from downside risk through a strategy of diversification. In addition, 
commercial broadcasters are expected fully to exploit new advertising techniques and 
liberalized product placement regulations. 
 
Historically, the growth rate of advertising has been higher than licence fee income, 
putting public service broadcasters at a competitive disadvantage in many cases. For 
public service broadcasters with mixed funding, advertising revenue represents on 
average 14% of their total budget, and they have about 20% of the advertising market. 
This low average figure is explained in part by legal provisions which restrict their 
activities on that market. In several countries (such as France, Italy and Spain), 
legislative trends are increasingly restricting commercial income for public service 
broadcasters.  
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In general, the most important future trend is the shift towards Internet advertising, 
which has seen double-digit growth in recent years. In the first quarter of 2007 revenue 
reached $5 billion, an increase of 26% compared to the same period the previous year. 
Commercial players are better positioned to develop this source of income as they have 
unrestricted access in terms of advertising and are able to acquire existing Internet 
properties. On the cost side, commercial players are also shifting programming to 
increase profits by reducing certain genres (e.g. children's programming). These trends, 
taken together, indicate an ever widening disparity between the funding of public and 
commercial broadcasters. There thus exists a considerable level of asymmetry between 
the financial means available to private operators and those of public operators. This 
also explains the trend in recent years whereby premium sport and other premium 
content has migrated to pay-TV. Moreover, the increase in public funding does not 
influence the advertising revenue of private operators (see also the conclusions of the 
study "Review of public service broadcasting around the world", McKinsey & 
Company, September 2004). 
 
Television revenue trends in major European markets 
 
 

 
Source: EBU. 
 
The asymmetry of financial means available is accentuated by other considerations, 
such as the fact that financial companies or undertakings with a high level of market 
capitalization are participating in companies which are active in the media sector. Such 
participation facilitates access to capital and strengthens their position on the markets 
for the acquisition of premium content, such as films and sport. Moreover, consolidation 
between pay-TV companies has resulted in a growth in average revenue per subscriber.  
 
Another trend is vertical integration towards upstream markets (the production of 
content), as well as diversification of activities among different categories of media. 
Undertakings present in the pay-TV sector have a strong incentive for upstream 
integration (towards the content market) in order to guarantee access to attractive 
content. The joint ventures and other cooperative agreements have the same purpose 
and align the participants' interests. Moreover, the sector is witnessing convergence 
between the audiovisual operators and telecommunications operators, partly in view of 

Euros (millions) 
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the synergy and economies of scale which can be achieved, as well as in response to 
technological convergence. Finally, a number of telecom and cable operators acquire 
premium content (sport or films), thereby increasing the demand and thus the prices of 
these products. The latter point also has an impact on the downstream market (IPTV, 
mobile TV). 
 
In general, the same content is broadcast on several platforms, which highlights the 
benefits of being present with respect to both production content and distribution 
platforms. Telecom and media companies have access to the same distribution outlets. 
The written press has increased its presence on the Internet and thus has the possibility 
of covering news in real time, thereby intensifying the competitive pressure on radio, 
which has traditionally occupied a privileged position in this field. 
 
To respond to users' needs and their changes in behaviour, public service television 
organizations have started to offer Internet services, based on the same kind of content 
as for their traditional activities. The content of the sites offered by broadcasters has to 
respect conditions relating to the public service remit and its quality. Some broadcasters 
are diversifying their activities in specific ways. For example, Swedish Radio has 
developed an interactive site for children and a site in 16 languages to provide 
information to immigrants and other minorities and to increase their participation. Some 
public service broadcasters have launched very successful initiatives which satisfy the 
growing consumer desire for on-demand services (see, for example, the BBC Interactive 
Media Player catch-up services). 
 
Distribution on the Internet has proved indispensable, given the increased use of that 
medium by consumers and the high level of penetration. It has become an important 
source of information and entertainment for many users, and the Internet connection 
time per inhabitant is approaching that of radio and television. The distribution of 
content generated by users has been another trend in recent years. YouTube illustrates 
the success and the role of this new kind of content (not produced professionally). In 
parallel, there is a strong demand for professionally-produced online content. 
 
The Internet has highlighted users' desire to interact, participate and exchange ideas. 
This trend is shown by the popularity of social networking sites. Recently, commercial 
television channels have diversified their activities through external growth: RTL 
acquired a 49% share of Wer-Kennt-Wen, whereas ProSiebenSat1 controls the site 
Lokalisten.  
 
1.3. In your view, what are the likely developments and where do you see the 

major challenges for the sector in the future? Do you consider that the 
current rules will remain valid in the light of the developments or do you 
believe that adaptations will be necessary? 

 
As European countries approach the mandated analogue switch-off date of 2015, the 
proliferation of new-entrant channels and the fragmentation of audiences will 
accelerate, and especially in those markets with a high level of reliance on free-to-air 
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television. Online consumption of professional audiovisual output will expand 
dramatically, driven by aggregators like Google and iTunes, and to an increasing degree 
traditional media companies. The rise of peer-to-peer networks will accelerate the trend.  
Advertisers will move more and more of their budgets online. Online advertising is 
expected to exceed radio advertising expenditure in 2008 in major global markets. 
High-definition broadcast channels will increasingly become prevalent. PVR (personal 
video recorder) penetration will significantly expand and become the principal means of 
time-shifted, non-linear viewing. 
 
New technology has resulted in a great increase in the means of distribution, as well as 
the content available on the market, and especially content generated by users. In the 
face of this evolution, users' habits have changed; there is a trend away from traditional 
broadcasting, which was conveyed towards users (pushed services), to online services 
which are requested by users themselves (pulled services). Today users have access to 
news and other information and entertainment through such non-traditional means as 
cable and satellite distribution, the Internet, digital transmissions and mobile telephones. 
These new means of distribution have segregated demand on the part of users. There is 
increased use of new technology by young people, which has resulted in an erosion of 
the audience of public service broadcasters for that category of viewers. The latter is 
also more attracted by the output of premium channels made available on a payment 
basis. As a result, the audience for traditional services of public service broadcasters is 
becoming older year by year. 
 
Consequently, one of the major challenges for public service broadcasters is to 
maintain, or be more attractive to, the young audience. The strategy for broadcasters 
involves diversifying their programmes and improving their presence with regard to 
new forms of distribution. Public service broadcasters are capable of responding to 
consumer demand for professionally-produced online content by exploiting their 
advantages, such as the quality of their products, strong public trust, and professional 
editing skills. They are striving for online presence so that their output reaches a wider 
section of the population. If they do not succeed in reaching a wide audience by offering 
a broad spectrum of content (from information to entertainment), public service 
broadcasters will lose the necessary connection with their audience and will no longer 
be able to play their role as a trustworthy source for the public. 
 
Given these rapid technological developments, a need for flexible rules exists, thereby 
allowing Member States to define (and, if necessary, rapidly amend) the public service 
remit to ensure that public service broadcasting can adapt its offer in accordance with 
the evolving needs and expectations of the public. The current Broadcasting 
Communication does provide this flexibility in line with the Amsterdam Protocol. 
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2. COMPATIBILITY ASSESSMENT UNDER ARTICLE 86 (2) EC 
TREATY, IN COMBINATION WITH THE BROADCASTING 
COMMUNICATION 

 
2.1. Coherence with the Commission Decision and Framework on public service 

compensation1 
 
2.1.1. Do you consider that (at least some of) the requirements laid down in the 

Decision and Framework on public service compensation should be 
included in the revised Broadcasting Communication or not? Please explain 
why. 

 
The Amsterdam Protocol stressed the particular nature of public service broadcasting, as 
well as its important role in ensuring democracy, pluralism, social cohesion and cultural 
and linguistic diversity, which are principles also reaffirmed in the Resolution of the 
Council and of Government representatives of 25 January 1999 (OJ 1999 C 30/1). 
Moreover, the very nature of the activity, as well as the manner in which broadcasting 
organizations are financed and structured, requires different treatment. 
 
Public service broadcasters constitute services of general economic interest within the 
meaning of Community law, but the Broadcasting Communication acknowledges: 
"public service broadcasting, although having a clear economic relevance, is not 
comparable to a public service in any other economic sector. There is no other service 
that at the same time has access to such a wide sector of the population, provides it with 
so much information and content, and by doing so conveys and influences both 
individual and public opinion." (paragraph 6) 
 
It should be recalled that, owing to its specificity, the public service broadcasting sector 
is explicitly excluded from the scope of the Framework on public service compensation. 
 
In this respect, it has to be stressed that the application of competition rules should not 
make it difficult for the public service remit to be accomplished; nor should such 
organizations be treated less favourably than other organizations offering services of 
general economic interest. With regard to specific issues raised, see the response to 
question 2.1.2. 
 
2.1.2. In the affirmative, please specify which requirements should be included 

and explain what adaptations, if any, would be appropriate for the 
broadcasting sector (see also the questions below, in particular those on 
overcompensation; point 2.6). 

 
The EBU recognizes that the Framework addresses similar issues to those in the 
Broadcasting Communication. However, in the EBU's view it is not a question of 

                                                 
1 Commission Decision of 28 November 2005 on the application of Article 86(2) EC to State aid in the 
form of public service compensation granted to certain undertakings entrusted with the operation of 
services of general economic interest (OJ 2005 L 312) and Community Framework for State aid in the 
form of public service compensation (OJ 2005 C 297). 
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aligning the Broadcasting Communication with the Framework but of retaining specific 
solutions which are appropriate for public service broadcasting.  
 
With respect to specific issues raised by the Commission in this context, the EBU would 
refer to its responses to questions 2.5.4 (regarding attribution of costs and separate 
accounting), 2.6.1 (regarding the amount of compensation), 2.6.3 (regarding the 
constitution of reserves) and 2.6.6 (regarding the profit margin). 
 
2.2. Definition of the public service remit 
 
2.2.1. You are invited to provide information on the definition of the public 

service remit in your country, in particular as regards new media activities. 
 
[Question for EBU Members only] 
 
2.2.2. Do you consider that the distinction between public service and other 

activities should be further clarified? In the affirmative, which measures 
could provide such clarification (e.g. establishment by the Member State of 
an illustrative list of commercial activities not covered by the public service 
remit?)? 

 
Member States have considerable latitude for defining the scope of the public service 
broadcasting remit. Laws or regulations which set out the mission of a broadcasting 
organization can thus adopt a broad definition of the public service remit, and 
particularly since these acts must respect the organization's editorial independence and 
programme autonomy. In accordance with the different national legal traditions, it is for 
each Member State to define the general and specific objectives, as well as the means 
available to public service broadcasting organizations to carry out their mission. 
 
Member States should, in accordance with the current Broadcasting Communication, 
define the public service broadcasting remit as precisely as possible whilst nonetheless 
taking into account the public service broadcaster's editorial independence and 
institutional autonomy. The latter principles imply that the manner in which the public 
service remit is defined is quite different from the traditional definitions used in other 
sectors (often expressed in purely quantitative terms). 
 
2.2.3. In the current Broadcasting Communication, activities other than TV 

programmes in the traditional sense can be part of the public service remit 
provided that they serve the same democratic, social and cultural needs of 
society. Does this provision sufficiently clarify the permissible scope of such 
public service activities? Why? In the negative, do you consider that further 
clarifications should be provided in a revised Broadcasting 
Communication? 

 
The public service remit in its entirety (including radio, television and services or 
activities other than television and radio programmes in the traditional sense of the 
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term) relates, in the wording of the Amsterdam Protocol, to the democratic, social and 
cultural needs of society, as well as the necessity of preserving media pluralism. 
Consequently, there is no reason to single out individual services and/or to apply 
additional criteria to activities other than television or radio programmes. In line with 
the principle of technological and platform neutrality it should be stressed that the 
means of distribution are not relevant for classifying a public service activity; it is 
sufficient that the content responds to the democratic, social and cultural needs of 
society. 
 
Public service broadcasting organizations will need to adapt to the new technological 
environment and to citizens' new habits and requirements. In the Resolution of 
25 January 1999 concerning public service broadcasting (OJ 1999 C 30/1) the European 
Council and the Government representatives reaffirmed that "the fulfilment of the 
public service broadcasting mission must continue to benefit from technological 
progress" (point 3). Moreover, they noted that public service broadcasting "has an 
important role in bringing to the public the benefits of the new audiovisual and 
information services and the new technologies". Finally, point 6 states: "The ability of 
public service broadcasting to offer quality programming and services to the public 
must be maintained and enhanced, including the development and diversification of 
activities in the digital age." 
 
With a specific focus on the information society, the Council of Europe stresses the 
fundamental role of public service media in the new digital environment and 
recommends that its Member States include provisions in their legislation "covering in 
particular the new communication services, thereby enabling public service media to 
make full use of their potential and especially to promote broader democratic, social and 
cultural participation, inter alia, with the help of new interactive technologies" (Council 
of Europe, Recommendation (2007)3 of the Committee of Ministers of 31 January 2007 
on the remit of public service media in the information society). From a legal point of 
view, the Council of Europe emphasizes the need to allow public service media to 
"exercise, as effectively as possible, their specific function in the information society 
and, in particular, allowing them to develop new communication services" 
(Recommendation (2007)3, paragraph 26). 
 
The existing public service media must "occupy a visible place in the new media 
landscape" (paragraph 3.1 of the Council of Europe Recommendation (2007)2 of the 
Committee of Ministers on media pluralism and diversity of media content). The 
Council of Europe has also stressed the importance of public service media 
organizations being able "to develop in order to make their content accessible on a 
variety of platforms, notably in order to ensure the provision of high-quality and 
innovative content in the digital environment and to develop a whole range of new 
services including interactive facilities" (ibidem). In fact, the public service media will 
be able to fulfil their function in the information technology only by "developing a 
range of new services [which] would enable them to reach more households, to produce 
more quality contents, responding to the expectations of the public, and to keep pace 
with developments in the digital environment" (Recommendation (2007)3, 
paragraph 28). 
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As already mentioned in the response to question 1.3, it will be necessary for public 
service broadcasting organizations to keep in touch with the (new media) needs of their 
audiences in order to be able to continue their role as a trustworthy source for the 
public.  
 
2.2.4. Do you consider that the general approach in the recent decision-making 

practice of the Commission (i.e. determination of the public service remit 
based on an ex ante evaluation for new media activities) could be 
incorporated into a revised Broadcasting Communication? 

 
As a preliminary remark, the EBU would mention that it seems doubtful whether there 
is a legal basis for incorporating requirements regarding an ex ante evaluation into the 
Broadcasting Communication.  
 
In accordance with consistent case-law, Member States have broad discretionary powers 
to define what they regard as services of general economic interest, and that the 
definition of these services by a Member State cannot be called into question by the 
Commission except in case of a manifest error (judgment of the Court of First Instance 
of 12 February 2008, BUPA, Case T-289/03, point 166; judgment of the Court of First 
Instance of 15 June 2005, Olsen, Case T-17/02, point 216). In its judgment of 
12 February 2008 the Court of First Instance reaffirmed the Member States' 
competence, whilst specifying: "that prerogative of the Member State concerning the 
definition of services of general economic interest is confirmed by the absence of any 
competence specially attributed to the Commission and by the absence of a precise and 
complete definition of the concept of services of general economic interest in 
Community law. The determination of the nature and scope of a service of general 
economic interest mission in specific spheres of action which either do not fall within 
the powers of the Community, within the meaning of the first paragraph of Article 
5 EC, or are based on only limited or shared Community competence, within the 
meaning of the second paragraph of that article, remains, in principle, within the 
competence of the Member States" (BUPA, Case T-289/03, point 167). 
 
In line with the Amsterdam Protocol, the public service broadcasting remit comprises 
objectives linked to the democratic and social needs of society, and to culture and 
education. In these areas, the European Union's action can only support the action of the 
Member States, and cannot replace it. Consequently, the principle of subsidiarity is all 
the more important with regard to the definition of the public service broadcasting 
remit. 
 
It should also be recalled that, in accordance with both the letter and the spirit of the 
Amsterdam Protocol, it is the Member States which confer, define and organize the 
public service broadcasting remit. In its Resolution of 25 January 1999 (OJ 1999 
C 30/1) the Council of the European Union affirmed the Member States' competence 
with respect to the remit and funding of public service broadcasting. It thereby 
recognized that, from one State to another, public service broadcasting can be conferred 
and defined differently. 
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Firstly, it is for the Member States to confer upon an organization the task of fulfilling a 
public service broadcasting remit, in accordance with the methods and procedures 
which respect the legal traditions and the institutional organization of the country in 
question. The form of the legal act and the choice of procedure is for the country to 
decide. There is also the principle of Member States' procedural and institutional 
autonomy, and all the more so in domains or sectors which do not fall within the 
competence of the European Community. Consequently, it is not appropriate to 
incorporate into a Commission Communication principles regarding the manner in 
which a public service broadcasting remit is conferred (i.e. ex ante evaluation). 
 
Secondly, the definition of the public service remit is a matter for the Member States. 
Under the Amsterdam Protocol, duly taken into account by the current Broadcasting 
Communication, it is for the Member States to determine the objectives and 
characteristics of the public service remit. The Amsterdam Protocol refers to the public 
service remit (in the singular), which is understood as a totality of programmes and 
services which complement each other so that the objectives of the remit are attained. It 
is thus for the Member States, taking into account their own needs, to identify the 
objectives and to emphasize any particular component of the remit or the means for 
achieving the objectives. A distinct evaluation or procedure for new broadcasting 
services would not therefore be in keeping with the objective of guaranteeing the public 
service remit (in the singular). 
 
For the reasons mentioned above, the EBU considers that it would be inappropriate to 
introduce into the Broadcasting Communication a blanket requirement, across the 
European Union, for ex ante evaluation of new media services. Any decision to 
introduce an ex ante evaluation mechanism for new media activities would, in any case, 
fall exclusively within the Member States' competence, in accordance with the 
Amsterdam Protocol. 
 
In addition, the EBU wishes to express the following concerns, since, depending on the 
particular context and circumstances, ex ante evaluation brings with it a number of risks 
without necessarily increasing legal certainty. 
 
Firstly, the public service remit has to be seen as an indissociable unit, which cannot be 
broken up (or atomized) into independent parts. Evaluating each service separately, and 
not as part of the overall offer, and in accordance with criteria which have no link to the 
remit itself, is liable to jeopardize fulfilment of the remit. If the evaluation criteria 
referred exclusively to the existing commercial offer or the market impact, the 
evaluation could introduce additional uncertainty. Even in those few Member States 
where ex ante evaluation has been introduced, considerations relating to market impact 
are only one component of the evaluation. They are taken into account in a process 
focused on the public value of public service broadcasting services. Public value 
assessments revolve around aspects which are clearly the competence of Member 
States: among others, social impact, cultural value, the effect on media plurality and 
citizenship. In other words, the evaluation - ex ante or ex post - of public service 
broadcasting services is intimately linked to the principles and criteria behind the 
definition of the public service broadcasting remit. As such, the choice of method 
should remain the Member States'. 
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Secondly, public service broadcasting organizations must enjoy editorial independence 
and institutional autonomy, these being indispensable in a democratic society. Member 
States must, in particular, respect that independence in terms of the definition of 
programme schedules and the conception and production of programmes (Council of 
Europe Recommendation R(96) 10 of the Committee of Ministers to the Member States 
on guaranteeing independence for public service broadcasters). Consequently, it would 
have to be ensured that any evaluation mechanism does not open the door to undue 
influence by political powers or commercial interests. In other words, it is essential for 
the body carrying out the evaluation, if any, to be at a sufficient distance from political 
and economic pressures. 
 
Thirdly, competition rules, and especially those regarding State aid, need to respect the 
principle of technological and platform neutrality. There are no grounds for according 
different treatment to new media activities compared to traditional programmes when 
both fulfil the same democratic, social and cultural needs of society. Emphasis has to be 
placed on the need to ensure a dynamic definition of the remit. The latter should be able 
to adapt to the changing needs of society and the requirements of users, and particularly 
young people.  
 
Fourthly, an ex ante evaluation might cause delays and slow down the introduction of 
new services. Such delays are particularly relevant in the new media sector, where the 
market is characterized by a high level of innovation, with new products rapidly 
replacing old ones, thereby increasing market competition. It should also be recalled 
that public service broadcasters create innovative products. Indeed, some new services 
are of an experimental nature, and an ex ante evaluation would be difficult to carry out. 
 
The high cost of such a procedure also needs to be recalled. In particular, imposing such 
costs for certain new services to be offered could be disproportionate compared to the 
limited effect that these services could have on the market. 
 
Finally, the Commission's decision-making practice regarding individual cases cannot 
be generalized vis-à-vis all public service broadcasters. Concerning the ex ante 
evaluation, there has so far been only a decision regarding Germany (Case E-3/2005).2 
That decision has individual features of a material and procedural nature. The case 
submitted was specific to Germany and therefore the solution reached regarding new 
media cannot be generalized. From a procedural standpoint, these were undertakings 
offered by a Member State as part of the alignment of existing aid systems (Article 17 
of Regulation 659/1999). These undertakings are individual and can in no case 
constitute the basis for drawing up general principles applicable to other States and to 
every type of aid. 
 

                                                 
2 The recent press releases of the European Commission regarding the Irish and Belgian cases also refer 
to an ex ante evaluation system to be introduced as an appropriate measure. However, as these decisions 
are not yet available to the public, it is difficult to assess the nature and scope of the ex ante evaluation 
systems agreed upon between the Commission and the Member States concerned.  
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2.2.5. Should a revised Broadcasting Communication further clarify the scope of 
an ex ante evaluation of the public service remit by Member States? 

 
As already discussed in the response to question 2.2.4, the Commission's competence 
regarding the public service broadcasting remit is limited to control for manifest error. 
Consequently, the Communication cannot include clarifications regarding the scope of a 
possible ex ante evaluation. It is for the Member States, as part of their competence for 
conferring, defining and organizing the public service broadcasting remit, to assess 
whether such ex ante evaluation should be introduced and, if so, to define the scope of 
the evaluation. 
 
2.2.6. Which services or categories of services should in your view be subject to an 

ex ante evaluation? 
 
As already indicated in the responses to questions 2.2.4 and 2.2.5, it is for the Member 
States to assess whether such a procedure is justified. Consequently, it would not seem 
appropriate for the Communication to include clarifications regarding services subject 
to ex ante evaluation. 
 
2.2.7. Should a revised Broadcasting Communication contain the basic principles 

as regards the procedural and substantive aspects of such an evaluation 
(such as for instance the involvement of third parties or the possible 
evaluation criteria, including for instance the contribution to clearly 
identified objectives, citizen needs, available offers on the market, 
additional costs, impact on competition)? 

 
As already indicated in the response to question 2.2.4, it is for Member States to assess 
whether such a procedure is justified. Consequently, it is not appropriate for the 
Communication to include additional rules regarding criteria to determine the public 
service character of the remit or basic principles pertaining to procedural aspects. 
 
2.2.8. In view of the fact that the determination of the public service character of 

such activities may be determined in various ways, to what extent should a 
revised Broadcasting Communication set out possible different options? 

 
As already indicated in the response to question 2.2.4, the Community's competence is 
limited to control for manifest error. It is for Member States to define the remit and to 
choose the way of, or the criteria for, determining the public service character of the 
activities covered by remit. Any inclusion or suggestion on the use of criteria or ways of 
defining or determining the public character goes beyond the Community's competence. 
Consequently, it is inappropriate for the Broadcasting Communication to set out 
different options. 
 
That said, the EBU is in favour of the autonomous introduction of national procedures 
to improve good governance, transparency and monitoring of public service activities in 
the general interest of each society. 
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2.3. Entrustment and Supervision 
 
2.3.1. You are invited to explain in which way entrustment is granted in your 

country. Is the procedure leading to the entrustment subject to public 
consultation? To what extent is the broadcaster's remit laid down in legally 
binding acts of entrustment? To what extent is the implementation and 
determination of the exact scope of activities left to public service 
broadcasters? Are any such "implementing measures" publicly available? 

 
[Questions for EBU Members only] 
 
2.3.2. Please explain the mechanisms to supervise public service broadcasters in 

your country. What is your experience of the existing supervision 
mechanisms? Do you consider that there are sufficient possibilities for third 
parties to take action against alleged infringements/non-fulfilment of public 
service (and other) obligations in your country? 

 
[Questions for EBU Members only] 
 
2.3.3. Do you consider that the Broadcasting Communication should contain 

further clarifications about the circumstances in which an additional act of 
entrustment (i.e. in addition to the general provisions laid down by law) is 
necessary or are the current rules sufficient? 

 
Public service broadcasting organizations have a public service remit entrusted by an act 
of public authority. To date, the Community's judiciary has not handed down any 
judgments on the definition of the public service remit in the broadcasting sector. In 
other sectors, case-law has clarified certain matters by adding that public service 
obligations must be clearly defined in an act of public authority in the broad sense of the 
term. 
 
The present Broadcasting Communication specifies that the definition of the public 
service remit should be as precise as possible (paragraph 37). The Council of Europe 
has emphasized the importance of reconciling the need for clarity in the act which 
accords the public service remit with the editorial independence and programme 
autonomy of the broadcasting organization by stating: "To reconcile the need for a clear 
definition of the remit with the need to respect editorial independence and programme 
autonomy and to allow for flexibility to adapt public service activities rapidly to new 
developments, member states should find appropriate solutions, involving, if needed, 
the public service media, in line with their legal traditions." (Recommendation (2007)3, 
paragraph 27). Consequently, the application of Community law needs to consider the 
specificity of the public service remit, and particularly the need to respect the editorial 
independence of broadcasting organizations. 
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Attribution of the public service remit generally takes place on two or three levels. All 
Member States define the public service remit in a law, in the formal sense of the term, 
or in an equivalent act. In most Member States the text is accompanied by such other 
instruments as a list of tasks (cahier des charges), guidelines or management contracts, 
which can more easily be adapted and which allow a more detailed definition of the 
remit. Finally, in some States other complementary acts set out in detail how the remit 
should be implemented. There is thus a great variety in the systems whereby the public 
service remit is attributed. 
 
The table below sets out the various solutions adopted in Member States, the aim being 
to present an overview of the systems chosen. 
 
Public service remit 
National procedures for definition and entrustment 
 
 INSTRUMENT OBJECTIVE EXISTENCE 

FIRST 
LEVEL  

Law or equivalent  General definition of the 
remit  

In all Member States 

SECOND 
LEVEL  

Agreement with public 
authority or equivalent 
(wide variety of 
instruments* which are 
often co-regulatory)  

More operational 
definition of the remit  

In many Member 
States  

THIRD 
LEVEL  

Self-commitments or 
equivalent  

Specifications on how the 
remit is fulfilled  

In some Member 
States  

*For example, operating or management contract, cahier des charges, concession, guidelines. 
 
 
A clear definition of the public service remit is a precondition for satisfactory 
accomplishment of the tasks conferred. However, this principle expressed by the case-
law cannot be understood as demanding additional attributions for any kind of 
programme or new service offered, or any new platform use. That would disregard the 
discretion left to the operator on the market with respect to the content of services 
offered (judgment of the Court of 12 February 2008, BUPA, Case T-289/03, point 189) 
and the means made available for fulfilling the public service remit. Given the particular 
nature of the public service broadcasting remit, and especially the need for Member 
States to guarantee the editorial independence and programme autonomy of public 
service broadcasting organizations, the latter enjoy extensive discretion regarding their 
editorial policy and the choice of means employed to satisfy the needs of society. In this 
connection, the Council of Europe has stressed that Member States must, in particular, 
respect that independence in the context of the definition, conception and production of 
audiovisual content (Recommendation R(96)10). 
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Consequently, when the objectives of the public service broadcasting remit are clearly 
defined in the act of a public authority, no supplementary attribution is necessary. With 
due respect for the democratic principles and taking into account its own situation each 
Member State will need to attribute a clear mission with regard to the objectives to be 
attained. Moreover, it has to clarify the level of discretion left to broadcasters 
concerning adaptation of their offer. It is for the Member States to assess in which 
conditions and in which form they must proceed to a supplementary attribution, in 
accordance with their legal traditions and their competence for conferring, defining and 
organizing a public broadcasting service. 
 
2.3.4. Do you consider that the Broadcasting Communication should contain 

further clarifications in order to ensure increased effectiveness of 
supervision of public service broadcasters? What are in your view the 
advantages or possible drawbacks of control authorities independent from 
the entrusted undertaking (as referred to in the Broadcasting 
Communication) as opposed to other control mechanisms? Do you consider 
that effective supervision needs to include sanctioning mechanisms, and if 
so, which ones? 

 
To ensure that the requirements regarding public service broadcasters are fulfilled, in all 
Member States there are specific reporting mechanisms, combined with different forms 
of monitoring by independent bodies which are internal and/or external to the public 
service broadcasting organizations. Some Member States have chosen to introduce 
additional supervisory mechanisms aimed at checking whether the services provided are 
in line with the needs of society. 
 
Public service broadcasting is a special case in that the monitoring mechanisms must be 
designed in such a way as to guarantee fully the editorial independence and programme 
autonomy of public service broadcasting organizations against political and economic 
pressure. Member States must therefore ensure editorial, institutional and financial 
independence for public service broadcasters. The importance of independence for 
public service broadcasters has been stressed by the Council of Europe on a number of 
occasions.  
 
The creation of an independent monitoring authority should take these particular 
characteristics into account to guarantee a sufficient level of independence. When the 
remit accorded to broadcasting organizations clearly defines the objectives sought, 
monitoring may be carried out ex post by independent bodies. In that respect, the 
requirement of supervision carried out by an "authority [which] is independent from the 
entrusted undertaking" (paragraph 42 of the Broadcasting Communication) should not 
necessarily be understood as a separate external authority. The importance of internal 
monitoring bodies was recalled by the Commission in the Decision E 3/2005. An 
"internal" body is also independent when it is composed of independent external 
members. For example, in a number of Member States the law provides for the 
participation of civil society or independent experts in internal monitoring bodies. 
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Independence from the broadcasting organization may also be ensured by using 
nomination procedures and/or limiting the duration of the mandate of these external 
members and/or providing the internal bodies with sufficient financial resources and 
their own secretariat.  
 
The choice of the form of independent institutions, as well as the sanction mechanisms, 
needs to respect the legal traditions of the Member States and ensure consistency vis-à-
vis their institutional organization. The establishment of an external body with broad 
monitoring and decision-making powers in programme matters entails risks for the 
editorial and institutional independence of broadcasting organizations. Although 
financial independence aims at ensuring editorial independence, the risks related to 
monitoring by external bodies are lower with regard to financial matters (i.e. the control 
of financial needs and over-compensation). With respect to methods for resolving 
disputes, there exist effective mechanisms corresponding to the legal traditions and 
systems of each country. Such disputes may be the subject of court action, may be 
examined by administrative authorities or may simply be settled by mediation. Given 
the objective to be attained, financial sanctions do not necessarily increase the 
effectiveness of monitoring public service broadcasters. In this respect it should be 
mentioned that the recovery of illegal aid pertaining to the provision of a service which 
is not covered by the remit is a sufficient deterrent mechanism. 
 
2.3.5. Should there be specific complaints procedures at national level where 

private operators could raise issues related to the scope of the public service 
broadcasters' activities? If so, what form should they take? 

 
The public service remit is conferred on broadcasters by means of an act of public 
authority, and in most cases a law in a formal or material sense, or by an administrative 
law contract. During the legislative process the parties concerned, as well as the general 
public, have the possibility of expressing their views on the content of the public 
service.  
 
Member States may additionally - as part of their competence - opt for more specific 
consultation of users to help them define the needs of society. 
 
Given that private operators do not have a particular right regarding the definition of the 
public service remit, and that Community law has no direct impact in this connection, 
Member States must remain free to define the procedural rules regarding participation 
by third parties, the admissibility of appeals and the treatment of complaints. 
 
2.4. Dual Funding of public service broadcasters 
 
2.4.1. What is – in your view - the expected impact of (partly) State-funded pay-

services on competition? 
 
For the time being, most public service broadcasting organizations do not provide any 
pay services. Consequently, the response submitted merely relates to the issues of 
principle included in the questionnaire. 
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The EBU considers that, per se, the fact that a service is funded partly or totally by 
means of individual payments has no adverse effect on competition. Individual 
payments cannot of themselves have a negative impact on competition. Such an impact 
depends on the concrete effect on the main parameters of competition, such as price and 
quantity, quality and diversity, and the effect on the market structure. 
 
2.4.2. Should pay-services always be considered as purely commercial activities or 

are there instances in which they could be regarded as part of the public 
service remit? 

 
The relevant issue here is whether the services in question fulfil the democratic, social 
and cultural needs of each society or the need to preserve media pluralism. The decisive 
criterion, therefore, relates to content and the contribution of those services to society. 
 
The means of funding a service, i.e. whether or not it is a pay service, should not be a 
criterion for determining the public service character. Indeed, in other utility sectors 
contributions by individual users do not call into question the public service character of 
the service. Moreover, the Court of First Instance has confirmed the discretion left to the 
operator of a service of general economic interest on the market, and this includes 
matters of content and establishing the price of services which it intends to provide 
(judgment of 12 February 2008, BUPA, Case T-289/03, point 189). 
 
To date, the only examples of pay services concern access to digital archives, some 
catch-up services and programmes offered for citizens living abroad. Users pay modest 
sums, partly to remunerate copyright fees. The freedom left to operators on the market 
to fix the price, as recognized by Community law, should also include the possibility to 
request adequate remuneration for content. This approach is in conformity with 
Community law, given that the Amsterdam Protocol has recognized Member States' 
competence for the means of funding public service broadcasting, including the choice 
of mixed funding systems. Consequently, pay services are covered by the public service 
remit when they satisfy the needs of society and when they are in accordance with the 
objectives of the public service remit as defined in the mandate given by a Member 
State. 
 

For instance, do you consider that pay-services as part of the public service 
remit should in this respect be limited to services which are not offered on 
the market? 

 
Firstly, the services which are part of the public remit cannot be limited to those which 
are not available on the market. In other words, the extent of the public service remit 
cannot depend on the extent of the offer of private operators. This principle should be 
applied to all new media, regardless of the technology or platform used or the means of 
funding. As already outlined in the response to question 1.3 it is essential for a public 
service broadcaster to be entitled to present a wide range of content on various 
technological platforms to its audience. Only in this way can the public service 
broadcaster ensure the requisite connection with its audience and play its role as a 
trustworthy source for the public. 
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Secondly, it would be erroneous to apply the concept of market failure without taking 
into account the quality of the services offered, as well as media diversity. The offer of 
public service organizations is different from the existing offer on the market since it is 
funded in full or in part by non-commercial revenue. Such funding has the objective of 
eliminating the influence of private interests over the content of the services offered. 
State funding of the public service broadcasting sector brings diversity in terms of the 
sector itself and with respect to organization. Consequently, the public funding provides 
an additional offer to society which is clearly independent and distinct from private and 
commercial interests. It is one of the most distinctive features of public service 
broadcasting. Moreover, Member States guarantee editorial independence vis-à-vis the 
State. Consequently, the public service broadcasting is, of itself, a significant 
contributor to the public debate and to the overall offer on the market, given its 
independence, integrity and contribution to the general interest. 
 
The fact that there exists on the market a similar service does not necessarily imply that 
the market offers optimal quality or an optimal level of diversity. The quality of the 
public service offer lies in the fact that it is made up of programmes and other services 
which satisfy the needs of society as a whole, taken as a community or as the different 
groups which comprise it. The needs of the community are satisfied by attractive 
programmes or services which satisfy viewers' needs. Moreover, the public service 
remit entails satisfying specific objectives and the interests of groups of minorities. This 
offer contributes to increasing the quantity of certain merit goods which the market 
cannot provide in sufficient quantity and with sufficient quality. Programmes with 
cultural and educational objectives and with a social or democratic character are part of 
this. The positive effects for society go far beyond the cost in economic terms. They 
disseminate values such as ethics and morals, respect and tolerance, democracy and 
media pluralism. 
 
However, this does not mean that the public service must be confined to programmes or 
services which the market cannot provide. The objective of the remit is to satisfy a 
range of different needs within society, which justifies the offer of diversified services 
to the public. One reason for introducing legal monopolies or special rights in certain 
markets is precisely the need to avoid a "creaming-off" of the market by private 
operators; they would offer only profitable services and leave it to the State to provide 
services which incur a loss. Similarly, if Member States have decided to organize their 
broadcasting sector around private and public funding and by opening it up to 
competition, this does not mean that the offer of public services and the funding thereof 
must depend on the existing offer in the market or its possible impact on competition. 
 
This is particularly the case where the production of a wide range of programmes and 
other services involves common input, as is the case in the broadcasting sector. It should 
be recalled that economies of scope are one of the main causes of productivity gains, 
and thus cost reductions. As a consequence, there is no contradiction between the need 
for public service broadcasters to diversify their offer to fulfil the public service remit 
on the one hand and the realization of economies of scope and cost reductions on the 
other. Limiting the service or the offer of public service broadcasters to services which 
are not available on the market would considerably increase the costs of the public 
service remit whilst reducing its quality. 
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Moreover, public service broadcasting has a remit to make a diverse offer available to 
citizens. It is the totality of the offer which is described as public service. The fact that 
the market offers a particular category or service should not prevent public service 
broadcasters from fulfilling the needs of a category of users, in accordance with the 
remit given by the legislator or the Government, although it should distinguish itself 
through its offer as a whole. 
 
Finally, it should not be forgotten that the offer of public service broadcasters 
contributes to increasing the offer and, more importantly, to increasing the quality and 
the diversity of the market. Public service broadcasters have often been forerunners in 
terms of new services and new technology. Restricting the offer of public service 
broadcasters would reduce dynamic efficiency. The positive effects are more important 
than any negative effects on the market. Such a criterion would consequently run 
counter to the objectives of effective competition on the one hand and, on the other, 
diversity of opinions in the media. 
 

Or do you think that pay-services could be regarded as part of the public 
service remit under certain conditions? In the affirmative, please specify 
which. 

 
The Council of Europe, in its Recommendation of 31 January 2007, recalled the central 
role of the public service media in the promotion of cultural diversity and identity, and 
linguistic diversity, including through new communication services and platforms, and 
also by investing in new and original content productions using formats suitable for the 
new communication services (Recommendation (2007)3, paragraph 19). The adaptation 
to the new communication services also includes the possibility to offer personalized 
interactive and on-demand services (idem, paragraph 5), as well as to collect 
remuneration for personalized services. In particular, the Council of Europe considers 
that: "Taking into account the developments of the new digital technology, member 
states may consider complementary funding solutions paying due attention to market 
and competition questions. In particular, in the case of new personalized services, 
member states may consider allowing public service media to collect remunerations. 
Member states may also take advantage of public and community initiatives for the 
creation and financing of new types of public service media. However, none of these 
solutions should endanger the principle of universality of public service media or lead to 
discrimination between different groups of society. When developing new funding 
systems, member states should pay due attention to the nature of the content provided in 
the interest of the public and in the common interest" (idem, paragraph 30, emphasis 
added). The Council of Europe highlighted the need to secure funding of public service 
media: "Member States should define ways of ensuring appropriate and secure funding 
of public service media from a variety of sources - which may include licence fees, 
public funding, commercial revenues and/or individual payment - necessary for the 
discharge of their democratic, social and cultural functions." (Recommendation (2007)2 
on media pluralism and diversity of media content, paragraph 3.5, emphasis added.) 
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These principles correspond to the minimum criteria which are common to any service 
of general interest under European law, i.e. "the presence of an act of the public 
authority entrusting the operators in question with a service of general economic interest 
mission and the universal and compulsory nature of that mission" (judgment of the 
Court of First Instance of 12 February 2008, BUPA, Case T-289/03, point 172). 
Concerning the criterion of universality, the Court of First Instance has clarified that the 
fact that services have a restricted territorial or material field, or that the services in 
question benefit only a relatively small group of users, does not necessarily call into 
question the universal character of a service of general economic interest mission within 
the meaning of Community law (idem, point 187). As regards the obligatory nature of a 
mission, the Court considers that this may lie in an obligation incumbent on the operator 
in question, and laid down by an act of public authority, to offer certain services to any 
citizen requesting them (idem, point 188). 
 
It could be concluded that "pay services" form part of the public service broadcasting 
remit when they fulfil the democratic, social and cultural needs of each society, 
including the need to preserve media pluralism, and when any citizen or group of 
citizens requesting them may receive them, without discrimination and against adequate 
remuneration. 
 

For instance, should the conditions include elements such as specific public 
service objectives, specific citizen needs, existence of other similar offers on 
the market, inadequacy of existing public service obligations or inadequacy 
of existing funding to meet particular citizen needs? 

 
Pay services are part of the public service remit when they respond to the needs of 
society or groups of citizens. Consequently, the offer of such services should not be 
made subject to particular conditions. 
 
2.5. Transparency requirements 
 
2.5.1. To what extent are commercial activities carried out by the public service 

broadcaster itself in your country? Is there a structural or functional 
separation between public service and commercial activities? 

 
[Questions for EBU Members only] 
 
2.5.2. Do you consider that there is a need for a structural or functional 

separation of commercial activities, and if so why? What would the positive 
or negative effects of either a structural or a functional separation? 

 
It is necessary to note the importance of separate accounting for public service activities 
on the one hand and, on the other, commercial activities. Transparency is one of the 
objectives of public service broadcasters. Structural or functional separation would 
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result in the same objective being achieved, but with additional costs which would be 
out of proportion to the objectives to be attained. Particularly for small organizations, 
the creation of subsidiaries or other separate structures can entail significant 
administrative costs and some increase in costs for personnel and infrastructure. That is 
one reason why the Directive 2006/111/EC on financial transparency lays down only 
separate accounting and not structural or functional separation. 
 
As there is no legal obligation on Member States to ensure structural or functional 
separation, it would not be appropriate for the Broadcasting Communication to require 
such measures. 
 
2.5.3. Do you consider that the rules for cost allocation as set out in the current 

Broadcasting Communication could be improved in light of experience in 
your country? If so, please give possible examples of good practice. Or do 
you consider that the current rules are sufficient? 

 
[Questions for EBU Members only] 
 
2.5.4. Against the background of your answers to the previous questions (2.5.1, 

2.5.2, 2.5.3), do you consider that a revised Broadcasting Communication 
should contain further clarifications of transparency requirements? 

 
The Commission's Directive 2006/111/EC of 16 November 2006 on the transparency of 
financial relations between Member States and public undertakings as well as on 
financial transparency within certain undertakings (OJ 2006 L 318/17) makes 
transparent, through the obligation to maintain separate accounts, the financial and 
organizational structure of public undertakings which have a remit to operate a service 
of general economic interest for which they receive compensation. Maintaining separate 
accounts permits effective ex post control to ensure that there is no over-compensation 
of costs for the services of general economic interest, or cross-subsidization to other 
commercial activities carried out by the undertaking. The Directive lays down very 
clear obligations on public service broadcasters. Application thereof being sufficient to 
guarantee financial transparency, there is no need for further clarification of the 
obligations for the public service broadcasting sector.  
 
Moreover, the present Broadcasting Communication has clarified the transparency 
requirements by taking due account of the specific characteristics of public service 
broadcasters. It acknowledges, for example, that costs which are entirely attributable to 
public service activities, while also benefiting commercial activities, need not be 
apportioned between these two kinds of activity and may be entirely allocated to public 
service (paragraph 56 of the Broadcasting Communication; see also Commission 
decision of 15 October 2003, RAI, OJ 2004 L 119/1, paragraph 122). Consequently, this 
rule should remain unchanged. 
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As regards the Framework requirement on separate accounting for each general interest 
service of a different kind (paragraph 19), it should be stressed that public service 
broadcasters have a unique public mission. Setting out the remit entrusted to them is 
usually undertaken by a single authority, whether central or regional, and the remit 
covers only broadcasting services or services of the same kind. Consequently, such a 
separation of accounts would not be justified with regard to public service broadcasters. 
 
Apart from the clarifications already existing in the Broadcasting Communication, there 
is thus no need for any further clarification of the Transparency Directive. To ensure 
that the objectives of the Directive are met, the mechanisms and the concrete methods 
used for the allocation of costs and revenue regarding each of the above-mentioned 
activities needs to be "tailor-made" at the national level, taking into account the 
specificity of the broadcasting organization.  
 
2.6. Proportionality test - Exclusion of overcompensation 
 
2.6.1. Do you consider that the Broadcasting Communication should include a 

requirement for Member States to clearly lay down the parameters for 
determining the compensation amount? 

 
In principle, the amount of the compensation includes all the variable and fixed costs 
incurred in providing the service of general economic interest, taking into account the 
relative revenue and an adequate return on the own capital assigned to the service of 
general economic interest. It is for the Member States to lay down criteria and define the 
parameters for determining the compensation. 
 
2.6.2. Do you consider that the requirements currently laid down in the 

Broadcasting Communication allow sufficient financial stability for public 
service broadcasters? Or do you think that the current rules excessively 
limit pluri-annual financial planning of public service broadcasting? 

 
The current rules in the 2001 Communication are fairly flexible and allow for planning 
over several years. It is important for this current flexibility, in terms of the amount of 
the reserves and the period during which the reserves are available to the public service 
broadcasting organization, to be maintained to allow a case-by-case approach. 
Consequently, it would not be appropriate to include a restriction on the amount of the 
reserves (see also the response to question 2.6.3). 
 
2.6.3. Under what circumstances could it be justified for public service 

broadcasters to keep a surplus at the end of a financial year? Do you 
consider that the related provisions in the service of general economic 
interest Decision and Framework (cf. the overview in the explanatory 
memorandum and in particular the 10% cap on annual surplus) could be 
incorporated into the new Broadcasting Communication? 

 
By way of introduction it should be recalled that proper management of an undertaking 
includes a guarantee of sufficient resources to ensure continuity in its activities. That is 
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particularly important in the case of undertakings with a public service remit, such as 
public service broadcasters. Moreover, the principle that public service broadcasters 
must fulfil their remit with complete independence also includes financial 
independence. 
 
More specifically, public service broadcasters have to deal with fluctuations in revenue 
and costs, and they do so by building up reserves. In many countries, public service 
broadcasters have a legal obligation to build up reserves (and/or constitute provisions) 
of a certain amount. Such reserves serve firstly to ensure the continuation of the public 
service activities and to cover operational costs. Broadcasting organizations must take 
into account the high level of production costs and the cost of acquiring programmes, 
and such obligations may result in payments that have to be made a long time before the 
broadcast in question. Furthermore, broadcasters need to anticipate inflation, as well as 
fluctuations in the level of the broadcasting (licence) fee revenue actually received. For 
operators funded by advertising revenue or other commercial revenue, fluctuations in 
income may be even more significant, which requires a sufficient level of reserves to 
maintain their public service commitments. 
 
Secondly, the reserves need to anticipate fluctuations in terms of the costs incurred for 
fulfilling the remit. These fluctuations may be (partly) foreseeable, as in the case of 
costs relating to restructuring the undertaking or concerning the purchase of 
programmes or costs related to other purchases. Indeed, although the event may be 
foreseeable, the importance of the fluctuation (in monetary terms) is often 
unforeseeable. In contrast, some fluctuations may be unforeseeable, as in the case of 
costs related to covering an exceptional event (news concerning a natural disaster, war 
or domestic event) or, again, in an urgent situation regarding the infrastructure 
necessary to maintain the transmission chain. Finally, the level of reserves needs to take 
account of the need to adapt to technological developments and, above all, the need to 
improve the quality of programmes and other services offered. 
 
As a general rule, for broadcasting organizations fluctuations in terms of charges and 
revenue can be well above 10% of the total budget. This does not exclude the possibility 
that in some years fluctuations may remain below that limit. Nonetheless, the high level 
of fluctuation shows that an arbitrary limit of 10% of the budget would be both 
inappropriate and dangerous for public service broadcasters. 
 
Finally, public service broadcasters must be able to respond in real time to the changing 
needs of society. Restrictions on reserves, without taking into account the specific needs 
of the broadcaster and its means of funding, will endanger its activities and, therefore, 
put at risk its public service remit, as well as its financial independence. The Council of 
Europe's Recommendation specifies that the broadcaster must benefit from a financial 
mechanism which will guarantee continuity in its activities and enable it to plan its 
long-term activities (Recommendation R(96)10). It is necessary for Member States to 
guarantee to public service broadcasters the availability of the financial means 
necessary to carry out their remit and then for broadcasters to be free to draw up and 
implement their budget. Financial independence also includes a guarantee of continuity 
of services, as well as the ability to plan activities in the long term. 
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2.6.4. What should be the safeguards/limits in order to avoid possible undue 
distortions of competition (e.g. should the 10% margin remain at the public 
service broadcaster's free disposal within the limits of its public service 
tasks or should it be earmarked for particular purposes so that reserves 
may only be used for predetermined purposes/projects? Should there be a 
re-evaluation by the Member State of the public service broadcaster's 
financial needs in case of consistent surpluses)? 

 
Given the need to deal with fluctuations in terms of costs and revenue, the surpluses 
represent over-compensation only if they endure and remain at a high level for a 
relatively long period. Thus when surpluses continue for a long time and cannot be 
allocated to precise tasks or to deal with unforeseen exceptional events, the needs of the 
broadcaster should be reassessed for the next period in which funds are to be allocated. 
 
A study of the historical background of surpluses, and particularly their level and 
continuous nature, is far more important than any individual analysis of a given surplus 
for a particular year. The re-evaluation period depends on the funding mechanism, and 
any general rule would be inappropriate. For broadcasters funded by a broadcasting 
licence fee system, this period needs to cover at least the phase during which the amount 
of the licence fee has been fixed. For other broadcasters, and particularly those funded 
direct by the State, the period should be at least four years (see also in this connection 
Case E 14/2005, Portugal/RTP, paragraph 71). The review of the funding needs after a 
certain period is compatible with the public service broadcaster's objectives of 
transparency and accountability vis-à-vis the public. 
 
Regarding earmarking, according to their accounting practices public service 
broadcasters may, or may not, earmark reserves for particular purposes to deal with 
foreseeable and unforeseeable fluctuations. 
 
2.6.5. Do you consider that the current rules laid down in the Broadcasting 

Communication could possibly act as a disincentive for public service 
broadcasters to achieve efficiency gains? If so, how could this situation be 
remedied? 

 
As mentioned in the response to question 2.6.3, each undertaking must be able to create 
reserves to guarantee its future activity. The absence of such reserves is regarded as 
imprudent, since the organization would face a lack of resources at a time when it most 
needs them. To guarantee its activities for the future and improve its offer, the 
possibility of accumulating a certain level of reserves increases the undertaking's 
motivation to make efficiency gains, and particularly in the form of cost reductions. In 
contrast, when the undertaking cannot retain those efficiency gains in order to use them 
in the future - but must return them to the State - this incentive is liable to disappear. 
The risk is that expenditure will remain higher than it need be. 
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What are the mechanisms in place in your country which could be referred 
to as a good example? 

 
[Question for EBU Members only] 
 
2.6.6. In what circumstances and under which conditions would you consider that 

public service broadcasters could be allowed to keep a profit margin? 
 
As mentioned in the response to question 2.6.3, each undertaking must be able to set 
aside reserves for its future activities. To that end, public service broadcasters must be 
able to maintain and produce a margin. 
 
The case-law of Community jurisdictions expressly establishes that undertakings 
responsible for providing a service of general interest have the possibility of making a 
reasonable profit (judgment of the Court of Justice of 24 July 2003, Altmark, Case 
C-280/00, point 95), which is understood as being an economic profit. The Community 
Framework, for its part, expressly recognizes the possibility for undertakings with a 
public service remit to have a reasonable profit margin, corresponding to a rate of 
remuneration of own capital. There is no reason for public service broadcasters to be 
treated differently. Moreover, it should be stressed that this remuneration of own capital 
is regarded as a cost, and this cost serves to take account of the level of risk associated 
with the activity. In addition, the fact that it is impossible to keep surpluses reduces to a 
considerable extent the incentive to achieve efficiency gains. Finally, "profits" are a 
resource which make it possible to cover the risks of the activity. Taking account of the 
risk is made possible by the option of having a "profit margin" at least equivalent to the 
rate of the remuneration of own capital. In this connection, reserves created thanks to 
surpluses make it possible to face fluctuations in revenue and costs (see the responses to 
questions 2.6.3 and 2.6.5). 
 
The foregoing is stated notwithstanding the fact that, in most cases, broadcasting 
organizations with a public service remit do not have as a financial objective the 
realization of economic profits (profits which go beyond normal return for own funds). 
However, they may need to produce an annual surplus to meet future financial 
obligations, as noted in the preceding paragraphs. 
 
Those resources should be used to finance public service activities and commercial 
exploitation of the remit. The objective of commercial activities is also to reduce the 
cost of public service, by ensuring, in most countries, that revenue is derived from the 
commercial exploitation of public service activities. Since public service revenue and 
the commercial exploitation thereof are subtracted from the public service costs, the 
funds at the disposal of the broadcaster can also be invested in the commercial 
exploitation of public service activities, as well as to begin a commercial activity, and 
particularly when all the revenue from that activity is used to alleviate the cost of the 
public service. In the case of commercial activities, however, investment and other 
transactions need to respect the private investor principle. 
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It need hardly be stressed that accounts must clearly indicate the amount of surpluses 
and the use thereof for activities related to the commercial exploitation of the public 
service, as well as use for commercial services. This transparency makes it possible for 
the use of funds to be traced, and thus permits better monitoring. 
 
2.7. Proportionality test – exclusion of market distortions not necessary for the 

fulfilment of the public service mission 
 
2.7.1. What are the available mechanisms in your country under which private 

operators could challenge alleged anti-competitive behaviour of public 
service broadcasters? Please indicate whether you consider that these 
mechanisms ensure a sufficient and effective control. Are lower revenues 
due to demonstrated anti-competitive behaviour (e.g. price undercutting) 
taken into account when determining whether or not the public service 
broadcasters have been overcompensated? 

 
[Question for EBU Members only] 
 
2.7.2. As regards the possible anti-competitive behaviour of public service 

broadcasters (and in particular as regards allegations of price 
undercutting), do you consider that the Broadcasting Communication 
should include requirements for public service broadcasters to respect 
market conditions as regards their commercial activities in line with 
Commission decision-making practice, including appropriate control 
mechanisms? 

 
As regards the claims of predatory pricing, it should be recalled that broadcasting 
organizations with a public service remit are subject to the scope of Community and 
national competition law. Consequently, they have an obligation to respect competition 
rules, including those concerning predatory pricing. 
 
The application of national and Community antitrust legislation is an effective, 
sufficient mechanism for controlling possible anti-competitive behaviour on the part of 
public service broadcasters. All Member States without exception have a competition 
authority applying national and Community law, and in particular Article 82 EC. On the 
substantive issue, national competition laws are fully compatible with Community law 
and, in certain cases, even go beyond it, and particularly with regard to abuse of a 
dominant position. Antitrust procedures guarantee that competitors and third parties 
have a high level of participation and transparency. Finally, the possibility of 
complaining to the Commission in case of breaches of anti-trust rules is an effective, 
appropriate instrument to prevent such anti-competitive conduct. Consequently, it is not 
appropriate to envisage additional obligations regarding the conduct of public service 
broadcasters on the market. 
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2.7.3. Do you consider that the methodology for detecting price undercutting 
should be clarified, possibly also including other tests which could be used 
as an alternative to the methodology currently referred to in the 
Broadcasting Communication? 

 
The current Broadcasting Communication contains an example of a methodology, i.e. 
the stand-alone cost test. It does not exclude the use of other methods; indeed, it is not 
appropriate to define a general method when this should be determined in the light of 
concrete situations. 
 
Given the two-sided nature of the advertising market it would be difficult to transpose to 
broadcasting organizations cost rules such as the AKZO (judgment of the Court of 
Justice of 3 July 1991, AKZO Chemie BV, Case C-62/86, points 71-72) or stand-alone 
costs tests. Moreover, in view of the nature of control of State aid, a more flexible 
approach is needed regarding the means of detecting price-undercutting, by selecting 
from, as appropriate, a number of other methods and indicators. The revenue 
maximization test seems to offer sufficient flexibility and makes it possible to detect 
conduct which does not conform to the market. 
 
In general, the most appropriate method is to ask whether the conduct of a public 
service broadcaster is clearly contrary to the objective of maximizing revenue. This is 
the method used by the Commission in the some cases (Commission decision of 
15 October 2003, RAI, OJ 2004 L 119/1, paragraphs 120 et seq.; Commission decision 
of 19 May 2004, TV2/Danmark, OJ 2006 L 85/1, paragraphs 131 et seq.). It has the 
advantage of being a direct response to the concerns regarding market conduct. In its 
decision-making processes, rather than using the costs as a point of reference for 
assessing the rational nature of market conduct the Commission has made use of a range 
of factors demonstrating that the conduct of the public service broadcaster did not differ 
from that of other operators on the market. The Commission has used the following 
factors: rates charged by public service broadcasters with regard to advertising; rates 
charged by competitors, and particularly by the plaintiff; the audience shares of the 
public service broadcaster and of its competitors; the fact that the public service 
broadcaster had to respect a ceiling regarding the quantity of advertising (hours); 
elasticity of demand for advertising; the effect of regulation; trends and behaviour with 
regard to setting rates. 
 
Another method consists of carrying out benchmarking tests on the prices and/or on 
profitability, vis-à-vis other comparable national markets. Such tests would involve 
comparing the prices applied by the public service broadcaster with those on the 
national and European markets. Comparison with other European countries requires, as 
a first condition, the availability of detailed information on prices, audience shares and 
the conduct of operators in the countries concerned. Secondly, any such comparison is 
valid only when the countries have similar situations in terms of market concentration, 
vertical integration, regulation regarding a ceiling on the volume of advertising and 
other specific characteristics. Consequently, this method can provide some information 
but is not appropriate as an alternative methodology for detecting price undercutting. 
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When data are available, a method regarding the costs of the activity taken separately 
(stand-alone costs) can also be used. This is the test mentioned by the Commission in 
the current version of the Broadcasting Communication. 
 
Finally, there is the issue of the burden of proof. The current Broadcasting 
Communication, while rightly stating that price undercutting is not necessary for the 
performance of public service tasks, also stresses that such conduct must be proven first 
(see paragraph 58: "Such conduct, if demonstrated, could not be considered as intrinsic 
to the public service mission attributed to the broadcaster."). This is in line with 
European competition law. Indeed, Article 86(2) EC is a derogation from Articles 81 
and 82 EC: a restriction of competition in the sense of Article 81(1) or 82 EC should be 
proved in the first place; if such violation is proved, the undertakings should provide 
evidence that their behaviour fulfils the conditions of Article 81(3) EC or the conditions 
of the derogation contained in Article 86(2) EC. Furthermore, while it is incumbent on 
Member States which invoke Article 86(2) EC to demonstrate that the conditions laid 
down by these provisions are met, it is incumbent on the Commission to show that the 
development of trade is affected to such an extent as would be contrary to the interests 
of the Community (in this sense, see the judgment of the Court of Justice of 23 October 
1997, Commission v Kingdom of the Netherlands, Case C-157/94, paragraphs 69-71). 
This also implies that when the Commission opens a procedure following a complaint, 
the plaintiff must provide all the necessary information to support its complaint and 
must sufficiently substantiate the allegations put forward. Consequently, any obligation 
on the public service broadcaster to demonstrate behaviour in accordance with the 
market would overturn the burden of proof. In competition law the conduct of 
undertakings operating in a competitive market is assumed to be in accordance with the 
market. Limiting the competitive ability of public undertakings, and particularly 
pertaining to pricing policies, by using abstract rules which do not take account of the 
economic context, would reduce the level of competition on the market. 
 

Please make reference to tests applied in your country to the pricing 
behaviour of public service broadcasters and which could be used as an 
example of good practice. 

 
[Question for EBU Members only] 
 
2.7.4. Do you consider that the Broadcasting Communication should contain 

clarifications as regards the public funding of premium sports rights? In the 
affirmative, what further requirements should in your view be included in 
the Broadcasting Communication and how would they specifically address 
potential competition concerns resulting from State funding? Alternatively, 
do you think that potentially adverse effects on competition due to the 
acquisition of such rights by public service broadcasters would be 
sufficiently addressed under the antitrust rules? 

 
It should be stressed that the Amsterdam Protocol acknowledges Member States' 
competence for defining the public service broadcasting remit. Consequently, they may 
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include obligations concerning sports content (whether it concerns premium sport or 
other less popular sports) as part of the public service broadcasting remit and may 
provide the necessary public funds. There is thus no reason to treat the public funding of 
premium sports content differently from other obligations vis-à-vis other types of 
content comprising the public service remit. 
 
Sport has important social, educational and cultural functions (see the declaration on 
sport in the Amsterdam Treaty, OJ 1997 C 340). The educational value of sport has 
been highlighted by the Decision 291/2003 of the European Parliament and the Council 
(OJ 2003 L 43/1). The White Paper on sport of 11 July 2007 (COM(2007)391 final) 
stresses the role played by sport in society in improving public health, in education and 
in training, and thus in helping to ensure active citizens and to strengthen the prevention 
and repression of racism and violence. Sport also plays an important role in integrating 
disadvantaged persons, and particularly young people.  
 
Social cohesion and access to information are also reasons why the Television without 
Frontiers Directive (OJ 1989 L 298/23, amended by Directive 97/36/EC, OJ 1997 
L 202/60), guarantees the broadcasting in the clear of certain major sports events. The 
European Parliament's Resolution of 29 March 2007 on the future of professional 
football in Europe (OJ 2008 C 27/232) states that "football broadcasts should be 
accessible to the widest possible range of people including through free-to-air channels" 
(point 60). The Parliament is concerned that "the televised broadcasting of sports 
competitions is increasingly taking place on encrypted and pay-TV channels, and that 
such competitions are thus becoming inaccessible to a number of consumers" (point 64). 
For public service broadcasting, a restriction on the total duration of broadcasting sports 
events, and on the financial means for such events, would run counter to the political 
will to make sport accessible to the widest European public. 
 
Organizations with a public service broadcasting remit play an important role in 
achieving the objectives relating to sports policy. Independently of Community policy, 
and well before it was enshrined in Community texts, Member States regarded the 
transmission of sports events as an important component of the public service 
broadcasting remit, and precisely because of sport's social, cultural and educational role. 
 
The market for the acquisition of sports rights has become very competitive. 
Broadcasting sports events is part of the commercial strategy of pay-TV, and the rights 
for acquiring sports events have increased considerably. Very often, public service 
broadcasters do not have the financial means to match offers made by private 
purchasers and have had to give up the prospect of buying such rights. 
 
Consequently, the public or mixed funding of public service broadcasters does not 
create an advantage vis-à-vis other operators (see the responses to questions 1.2 and 
1.3). On the contrary, the budgetary constraints of public service broadcasters mean, 
together with the rigidity inherent in public funding, that public service broadcasters are 
often unable to accept the increase in prices and the fluctuation. Thus it is unlikely that 
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public service broadcasters could, through their very presence on the market, restrict 
competition. The drafting of abstract rules in the context of State aid, without taking 
into account the economic context relating to the acquisition of such rights, would not 
be justified. 
 
Moreover, it should be recalled that the exclusivity accorded for exploiting media 
content is not, as such, contrary to Community competition law (judgment of the Court 
of 6 October 1982, Coditel SA, case 262/81, points 15 et seq.). There is no reason to 
create rules per se concerning exclusive contracts for the acquisition of sports 
transmission rights, and particularly sublicensing rules, in a Communication regarding 
the application of State aid rules. However, when the exercise of sports transmission 
rights is likely to restrict competition on the market, competition law, and in particular 
Article 81 EC, as well as the relevant provisions of national competition law, are likely 
to resolve these problems effectively and without any disproportionate limitation of the 
conduct of public service broadcasters. This provision, as well as the provisions 
regarding national law, is better suited to a detailed analysis of the economic context 
relating to the acquisition of sports rights. Indeed, the rules take into account the 
requirement for flexibility, i.e. the need to analyse contracts on a case-by-case basis, 
taking into account the structure and evolution of the market, the position of the parties 
providing and acquiring services, barriers to entry and the nature of the product. 
 
2.8. Other issues 
 
2.8.1. Do you consider that the reference to the difficulties of smaller Member 

States is necessary? 
 
Smaller Members States may encounter difficulties of their own, such as under-
compensation and the lack of funds for major technological projects, and this may 
complicate planning of their activities over several years. Under-compensation clearly 
harms the quality of the service. Whereas buffer capital of a certain level is useful for all 
public service broadcasters, the amount may need to be higher in the case of smaller 
Member States, so that the broadcasters can deal with fluctuations in their commercial 
income and in public funding. Moreover, the accumulation of reserves would make it 
possible to increase investment accorded for the production of new diversified 
programming, as well as investment in infrastructure, which would have the effect of 
increasing the quality of the service. 
 
Funding difficulties also exist for organizations which have mixed funding. The 
advertising market (or other markets related to commercial activities) is small, and this 
source of funding often fails to compensate for the lack of financial means. 
 
It should be recalled that planning over several years and financial stability are sine qua 
non conditions for the existence of an independent public service which is able to 
propose services of quality and to contribute to fulfilling the democratic and social 
needs of society. 
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2.8.2. What would you consider to be typical difficulties of smaller Member States 
and how should these be taken into account? 

 
Traditional broadcasting activities are characterized by high fixed costs (programming, 
the purchase of transmission rights, infrastructure), and this implies the presence of 
economies of scale and economies of scope. Although the marginal cost of broadcasting 
may be very low, the average cost of production is very high. Consequently, in small 
countries - defined in terms of size of the population and in terms of the State's ability to 
contribute - the cost per inhabitant is very high compared to large countries. It follows 
that there is a risk of underfunding due to the limited number of contributors or, in 
certain cases, the relative inability of the State to contribute. 
 
More specifically, for certain programmes the cost is very high in comparison with the 
market; children's and cultural programmes are examples. For instance, the production 
of cultural output (drama, comedy, operas, documentaries) entails high fixed costs and 
is labour-intensive. Moreover, the production costs of local content are far higher than 
the acquisition costs of imported content. This is also the case for programmes in lesser-
used or indigenous languages, with regard to which certain public service broadcasters 
have an important role to play. The result is a fall in local production and a loss of 
cultural and linguistic diversity and national identity. Finally, broadcasters in small 
countries may suffer the effects of increases in sports rights acquisition costs, possibly 
leading to a low level of coverage of such events. 
 
The high fixed costs for broadcasting also have an impact on revenue derived from the 
advertising market. As a result, there is more fluctuation in advertising revenue, which 
results in greater difficulties in planning over several years. 
 
Consequently, the application of State aid rules has to take account of these difficulties. 
For instance, there is a need for greater flexibility regarding surpluses and the level of 
reserve funds set up, and it is important not to impose additional regulatory costs, i.e. 
costs related to special procedures for the attribution of the public service. Finally, the 
rules concerning market conduct would introduce a disproportionate additional cost. 
Constraints regarding costs and funding already provide sufficient encouragement for 
organizations to pursue the objective of maximizing profits in commercial activities. 
 
 
3. FINAL REMARKS 
 
3.1. You are invited to explain what would be in your view the impact of the 

possible amendments to the current rules on for instance the development 
of innovative services and in more general terms employment and growth in 
the media sector, consumer choice, the quality and availability of 
audiovisual media and other media services, media pluralism and cultural 
diversity. 

 
Rules which limit to a fixed percentage the amount of surpluses carried over, as well as 
the funds freely available to public service organizations, would make it difficult for 
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public service broadcasters to plan their activities, and this could have an influence on 
the quality of the offer and thus on media pluralism (see the responses to questions 
2.6.2, 2.6.4, 2.6.5 and 2.6.6).  
 
Compliance with State aid rules and transparency obligations entails regulatory costs 
which public service broadcasters assume in the interests of free competition. However, 
additional constraints regarding market conduct (see the responses to questions 2.7.1 
and 2.7.2) or concerning the acquisition of sports rights (see the response to question 
2.7.4) or, again, regarding possible funding means (see the questions on pay services - 
2.4.1 and 2.4.2) would create an unjustified disadvantage for public service 
broadcasters. 
 
3.2. To what extent do you expect that the possible additional clarifications 

outlined above could create new administrative burdens and compliance 
costs? 

 
As already indicated in the responses to questions 2.2.4 and 2.5.2, the EBU would note 
that ex ante evaluation for each new service or, again, the requirement of a structural or 
functional separation between the public service activities is liable to increase costs. 
 
3.3. Do you consider that the possible additional clarifications as outlined above 

would create a better regulatory framework? 
 
The current Communication has proved itself an appropriate instrument for the public 
service broadcasting sector. Regarding possible modifications, a balance has to be found 
between the need for clarity and the need for flexibility. The inclusion of detailed rules 
also entails the risk that they will soon be outdated as a result of the rapid evolution of 
the media environment. 
 
3.4. Please explain whether or not you consider that the positive impacts of 

possible additional clarifications along the lines outlined in this 
questionnaire outweigh the negative impacts. 

 
The EBU does not believe that additional clarifications will provide positive effects 
which will outweigh the negative ones. The current Communication has proven itself 
effective and adaptable, and it is not therefore indispensable to revise it. 
 

____________ 


