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Dear Madam, Sir,

The Dutch Newspaper Publishers’ Association (NHpyesents the interests of all the
newspaper publishing companies in the Netherlaflisogether our members publish 30
independent newspapers. Our members do not ordy ofhtent in printed media, but are
also increasingly active in the online world.

The primary goal of the NDP is to create the coadg for an economic healthy press in
the Netherlands, through which a pluriform offemefvspaper content (as well in print as
electronic) can be realised.

In this letter the NDP would like to give its viewm state aid to public service broadcasting
and answer where possible the questionnaire of @oammission on the review of the
Broadcasting Communication.

1. GENERAL

In general the NDP is of the opinion that excesfiveling and overcompensation of public
broadcasting organisations distort competition,amy within the Dutch broadcasting
sector, but also on the market for traditional aeds media services. The NDP supported in
2003 the complaint of the Dutch commercial broaticg®rganisations concerning the
state aid granted to the Dutch public broadcastysiem. As publishers are also active on
the market for new media services, and invest aflatoney in internet, the NDP filed in
2003 in addition to the complaint of the commerbialadcasters a complaint especially
with respect to this market (see annex).

1.1. A number of significant legal developmentshtaken place in the public broadcasting
area since 2001, namely the adoption of the Ausdi@liMedia Services Directive, the
adoption of the Decision and Framework on compeosgiayments as well as
Commission decision-making practice. Do you thivédk the Broadcasting

Communication should be up-dated in light of theseelopments? Alternatively, do

you consider that these developments do not jubifadoption of a new text?
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As the Broadcasting Communication was written alyeseven years ago, the NDP
welcomes the evaluation of the Communication inlifig of the different legal and
technical developments.

Any changes in the Broadcasting Communicationwhiatead to more transparency and
legal certainty, and at the same time will crealkeval-playing-field for all media, can be
encouraged.

1.2. How would you describe the current competgitgation of the various players in the
audiovisual media sector? Where available, pleas@ide the relevant data on for
instance leading players, market shares, marketesbgolution in the
broadcasting/advertising/other relevant markets.

Since the start of television broadcasting in tegitning of the 20th century, the media
landscape has changed significantly. Where sta¢efémence at first was legitimated by the
fear for the power of this new medium and becadisearcity in the air, nowadays there
are lots of media through which a citizen can bermed, educated and entertained.

The question can be asked whether member statdsasurhe Netherlands, have taken this
changed media-landscape sufficiently into accoutheir media-policy.

In the Netherlands there are currently three byels on the audiovisual market: the
Dutch public broadcasting organisation, RTL Netéeds and SBS Netherlands. The in
2006 newly introduced tv-station Talpa didn’t swevicommercially, and was taken over by
RTL Netherlands in June 2007. Publishers are mostlyeckoned to the audiovisual
media sector, but some publishing companies owresha television companies, and also
they offer increasingly audiovisual content onititernet (mostly video-on-demand).

For exact market shares on the media market, the Wauld like to refer to the Dutch
Media Authority, who since 2001 has been analyfiegnedia concentrations and
financial and economic developments in the pretsyision and radio sectors in the
Netherlands. The latest report ‘Concentration dndapsm of the Dutch media 2006’ was
published in September 2007 and is available (ittBuon_www.mediamonitor.nl

The general portal of Netherlands Public BroadogstNPO) is http://portal.omroep.nl/
Through this website one can enter theme-site$, asithe general news site
http://www.nos.nl/nosjournaal/voorpagina/index.hamt the sports-site with sports news
(text and audiovisual) http://www.nos.nl/nosstu@ims/voorpagina/index.htmHeadlines
of the news are also offered by NPO _on http://HeadInos.nl/

Still a popular news site of the NPO is http:/Aekst.nos.nl/The information on this site is
a copy of the Teletext service on television. Gaittternet page of Teletekst online-
advertisements for commercial parties are beinggolaThe website
http://portal.omroep.nl/nederlanadffers thematic channels (politics, culture).

The total budget for Netherlands Public BroadcastiPO) in 2008 is 738,5 million euros.
Netherlands Public Broadcasting (NPO) wants to d@@hmillion euros on internet
activities in 2008. Newspaper publishers can omest in internet projects by allocating
(parts of) their profits to such activities.

All the above mentioned kind of information, espdlginews, is also being offered by
publishers on the internet. So generally speakuidip broadcasters ‘compete’ for the
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same public as publishers.

Newspaper publishers have to obtain their advagisevenues in competition with tv- and
radio commercials, and more and more in competititth internet-advertisements. In the
light of this the NDP would like to point out thiéie Dutch public broadcasting is allowed
to exploit advertising on tv, radio and interne¢sRonsible for advertising space is STER,
the marketing and selling organisation of the pubtoadcasting organisation. The NDP
has several times put serious question marks texis¢ence of this organisation.

For the generating of reach (the costs of produamdydistributing programmes) the Dutch
public broadcasting organisations are paid thrqugslic means. On top of that they
generate advertising income. Therefore the aduagtisiriffs of the STER can be relatively
(not to say artificially) low. The relatively lowrjge-setting of the public broadcasting with
regard to the tariffs that newspapers have to i&abbr their print advertisements are a
proof of that. For newspapers advertising-reveranesfter all not ‘extra’ income, but a
primary source of income. Newspapers are deperatirtge advertising market.

The relatively low price-setting of the advertisitagiffs of the public broadcasting leads to
unfair competition with newspapers. Besides thigag a price oppressing effect on the
market as a whole, by which newspapers also suffer.

1.3. In your view, what are the likely developmems where do you see the major
challenges for the sector in the future? Do youstder that the current rules will remain
valid in the light of the developments or do yoligve that adaptations will be
necessary?

The NDP sees that the market for online news afodnmation and for new media services
is growing. This digital market is even more conitpat than the ‘offline’ market.
Therefore on this market it is of even more impoctathat a level playing field for all
stakeholders is being guaranteed and unfair cotigretvith public broadcasting should be
prevented.

2. COMPATIBILITY ASSESSMENT UNDER ARTICLE 86 (2) EC TREATY,
IN COMBINATION WITH THE BROADCASTING COMMUNICATION

2.1. Coherence with the Commission Decision and Rraework on public service
compensation

2.1.1. Do you consider that (at least some ofy#ugiirements laid down in the Decision
and Framework on public service compensation ghbalincluded in the revised
Broadcasting Communication or not? Please expldiy.w

The Decision and Framework contain conditions umd&ch public service compensation
payments are or can be regarded as compatibleld@tbommon market, and in particular
Article 86 (2) EC Treaty. The NDP understands fiithin explanatory memorandum that
these contain a number of elements which are natiored in the current Broadcasting
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Communication. Defining the public service remieafwide consultations, requirement of
separate accounts and regular checks on overcoatpmnare examples of elements that
could be mentioned in the Broadcasting Communinafilie NDP sees at this point no
objections to include these elements in the Comaoatioin.

2.2. Definition of the public service remit

2.2.1. You are invited to provide information oe ttefinition of the public service remit in
your country, in particular as regards new mediaites.

The current remit of the Netherlands Public Broatlog is being described in article 13c
of the Dutch Media Act:

“Section 13c

1. The tasks of public broadcasting shall be:

(a) to provide a varied and high-quality range migpamme services for general
broadcasting purposes at national, regional aral legel in the fields of information,
culture, education and entertainment and to trainm®m, or cause them to be transmitted,
on open networks;

(b) to perform all the activities relating to pragrme service provision and transmission
required for that purpose;

(c) to provide and transmit programme serviceshéel for countries and regions outside
the Netherlands and for Dutch people residing dethe territory of the Netherlands.

2. Public broadcasting programme services shalligeoa balanced picture of society and
of people’s current interests and views pertainangociety, culture, religion and belief,
and:

(a) shall be accessible to the entire populatiathénarea for which the programmes are
intended;

(b) shall contribute to the development and dissation of the socio-cultural diversity of
the Netherlands;

(c) shall be independent of commercial influenass, aubject to the provisions laid down
by or pursuant to the law, of government influeraoed

(d) shall be aimed at a broad audience and at ppaland age groups of varying size and
composition.

3. Public broadcasting may perform the tasks refeto in subsection 1, inter alia, by
providing and disseminating programme material aysvother than those referred to

in subsection 1 (a).”

The NDP is of the opinion that the current Medid lcks a clear definition of the public
service remit.

On Friday 15th of February 2008 the Dutch countihisters approved with sending the
proposal for a new Media Act to the Dutch parliam@&ihnis new act is also named
‘Multimedia Act’. All forms of electronic and diga services will be part of the remit of
the Dutch public broadcasting organisation at tloenent the new Media Act will enter

into force (expectation is end of 2008). New mesdievices will not anymore be considered
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as additional tasks, but as a part of the main fHs& Dutch government hopes that the new
description of the public service remit will takeay the comments of the European
Commission.

The NDP is worried that this new law will even legadnore unfair competition on the
internet and on the market for new media servicageneral.

2.2.2. Do you consider that the distinction betwpehblic service and other activities
should be further clarified? In the affirmative, isfn measures could provide such
clarification (e.g. establishment by the Membet&td an illustrative list of commercial
activities not covered by the public service repfit?

The public service remit is as stated above defingde Dutch law. All kind of

clarification of the rules for the distinction thaill lead to more legal certainty and prevent
unfair competition is welcome.

On national level, the NDP is of the opinion th@ER-advertising (STER=Radio and
Television Advertising Foundation for public broadting) and digital thematic channels
should not be covered by the public service remit.

2.2.3. In the current Broadcasting Communicaticctjaties other than TV programmes in
the traditional sense can be part of the publio/g=r remit provided that they serve the
same democratic, social and cultural needs of $pcigoes this provision sufficiently
clarify the permissible scope of such public sendctivities? Why? In the negative, do you
consider that further clarifications should be pided in a revised Broadcasting
Communication?

In the report of the Netherlands Scientific Couffiail Government Policy (in Dutch called
the WRR) ‘Focus on Functions. Challenges for a&@nable Media Policy’ this
distinguished advisory council pleads for new memutiicy in the light of the rapidly
changing media landscape. The council has develapeadctional approach to the media
landscape as an alternative for what has beendaddr. This approach sees the media
landscape as a cluster of six social and demodtatations:

* news services

» background to current affairs and opinion forming

e entertainment

e arts and culture

» specialized information and

* advertising and public relations

According to the Council, developments in the metliauld be seen and be evaluated in
the light of these functions and their impact oaisty, rather than just at the level of the
different media and their various infrastructures.

What the NDP supports in this approach is thapthete, commercial sector of the media
landscape is regarded as important as the puldiorsélso commercial parties can serve
the public interest. This functional approach dokesourse not imply government
involvement in policy-making with respect to cortten
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The NDP is in favour of a broad and coherent medigcy. So by determining the scope of
the public service remit, one should take into aotdéhe whole media-landscape and its
players, and must not tend to a tunnel-vision wigabnly focused on public broadcasting.

2.2.4. Do you consider that the general approactharecent decision-making practice of
the Commission (i.e. determination of the publiwise remit based on an ex ante
evaluation for new media activities) could be inmmated into a revised Broadcasting
Communication?

In the light of the above mentioned functional aggwh an ex ante evaluation for new
media activities of public broadcasting organigaics absolutely appropriate.

2.2.6. Which services or categories of servicesiishio your view be subject to an ex ante
evaluation?

All (see 2.2.3), but especially new media serviesshis is the market where public
broadcasting organisations directly compete witbligbers.

2.2.7. Should a revised Broadcasting Communicatartain the basic principles as
regards the procedural and substantive aspectsic sn evaluation (such as for instance
the involvement of third parties or the possiblaleation criteria, including for instance
the contribution to clearly identified objectivestizen needs, available offers on the
market, additional costs, impact on competition)?

Although member states should maintain a certaordiionary power with regard to this
evaluation, it seems not illogical to the NDP, iedeather appropriate, that member states
should always take into account the available eftar the market, the impact on
competition and the function that commercial partike publishers fulfil, before deciding
to give support to activities of public broadcagtorganisations in general.

2.3. Entrustment and Supervision

2.3.1. You are invited to explain in which way astment is granted in your country. Is the
procedure leading to the entrustment subject tdipwonsultation? To what extent is the
broadcaster's remit laid down in legally bindingtsof entrustment? To what extent is the
implementation and determination of the exact sadtivities left to public service
broadcasters? Are any such "implementing measyresklicly available?

The broadcaster’s remit is laid down in the Medd &ee 2.2.). Changes in the Media Act
have to have the approval of the Dutch Parliamemtige of representatives and senate).
According to the newly proposed Media Act the peiblioadcasting organisation is obliged
to sign an agreement with the minister of Culturefive years about its policy and targets.
Every year the public broadcasting organisatiorsstbaeport about the obtained results. In
2007 this agreement was for the first time signed.
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2.3.2. Please explain the mechanisms to superviskcpservice broadcasters in your
country. What is your experience of the existingesusion mechanisms? Do you consider
that there are sufficient possibilities for thirdnbies to take action against alleged
infringements/non-fulfilment of public service (avttier) obligations in your country?

The Dutch Media Authority (Commissariaat voor dedid@ supervises the implementation
of the media law regarding public as well as conumaételevision and cable operators. The
Commission allocates broadcasting time to natiaegional and local public media and
gives licenses to commercial stations.

See for more information 2.7.1.

2.3.5. Should there be specific complaints proceslat national level where private
operators could raise issues related to the scdpbepublic service broadcasters'
activities? If so, what form should they take?

Specific complaints procedures at national levet¢relprivate operators could raise issues
related to the scope of the public service broadcasactivities are welcomed by the NDP.

2.4. Dual Funding of public service broadcasters

2.4.1. What is — in your view - the expected impa¢partly) State-funded pay services
on competition?

2.4.2. Should pay-services always be considerguisedy commercial activities or are
there instances in which they could be regardepaat of the public service remit? For
instance, do you consider that pay-services as @tie public service remit should in this
respect be limited to services which are not otfere the market? Or do you think that
pay-services could be regarded as part of the pu@rvice remit under certain
conditions? In

the affirmative, please specify which. For instgreteuld the conditions include elements
such as specific public service objectives, specifizen needs, existence of other similar
offers on the market, inadequacy of existing put#ivice obligations or inadequacy of
existing funding to meet particular citizen needs?

Pay-services can off course compete with actividsfesther commercial parties. Therefore
these kind of activities should be very restricdeéd may never lead to unfair competition.

2.5. Transparency requirements

2.5.1. To what extent are commercial activitiegiear out by the public service
broadcaster itself in your country? Is there a stural or functional separation between
public service and commercial activities?

Public service broadcasters are among other tllhgsed to advertise, sell merchandise
like cd’s and dvd’s on their website, and to exyplleir copyright (for example the tv-
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listings).

The current Media Act makes a distinction betwemm tategories: activities with regard
to their main task (the public service remit), aidaial tasks (that are linked to the main
task, although this category will in future disappeadditional activities (which cannot be
financed by public means) and activities for themhers of the broadcasting organisation.

2.5.3. Do you consider that the rules for coste@dliion as set out in the current
Broadcasting Communication could be improved ihtligf experience in your country? If
S0, please give possible examples of good praciceo you consider that the current
rules are sufficient?

Yes, the NDP is of the opinion that the rules fostcallocation can be improved. An
example of no good practice are the negotiatiotsdren NDP and the Dutch Public
Broadcasting about the tv-listings, that publisiveasit to publish in their newspapers.

The Dutch Public Broadcasting Organisation hasbéisted a special legal body for
exploiting the tv-listings, but NDP never got angight into the structure of costs. Finally
we agreed to disagree about this issue and wefaered to settle for a price that could not
be rationalized by the Public Broadcasting Orgdiuea

2.6. Proportionality test — Exclusion of overcompesation

2.6.1. Do you consider that the Broadcasting Comoation should include a requirement
for Member States to clearly lay down the paranseter determining the compensation
amount?

Yes, the NDP would support clear parameters fagrdghing the compensation amount.

2.7. Proportionality test — exclusion of market digrtions not necessary for the
fulfilment of the public service mission

2.7.1. What are the available mechanisms in yountry under which private operators
could challenge alleged anti-competitive behaviolpublic service broadcasters? Please
indicate whether you consider that these mechanerasre a sufficient and effective
control. Are lower revenues due to demonstrated@mhpetitive behaviour (e.g. price
undercutting)

taken into account when determining whether orthetpublic service broadcasters have
been overcompensated?

The NDP would on a national level support a mofésent and effective control.

The Dutch Media Authority, called ‘Commissariaabvae Media’, upholds the rules

which are formulated in the Dutch Media Act as veallin the regulations based on this act.
This is done by the providing of information befoaad and by subsequent supervision.
The activities of the Commissariaat focus on bathlio service and commercial
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broadcasters and on cable operators. The Comnaiasaras founded on January 1st 1988,
coinciding with the date of commencement of theddWledia Act. The Commissariaat is
an independent administrative body situated in étgum.

The NDP filed in 2004 a complaint to the Media Aarity with regard to a cooperation
between the NOS (Netherlands Public Broadcastigasation) and the Dutch telecom
operator KPN. The NOS was going to broadcast heeftll program of the Olympic
Games in Athens through the broadband portal of KRNugh so called ‘live feeds’). The
NDP objected to this because it competed unfairtii @ther online-content providers, such
as publishers, who also would have liked to offieise live feeds. The Dutch parliament
also asked questions about this live-reportingheniiternet in cooperation with KPN. The
live feeds were available on the publicly finangesbsite of NOS, but were only accessible
for broadband internet subscribers of KPN.

Public broadcasting organisations are obliged pontetheir additional activities to the
Media Authority at the latest when they start witiese activities. The Authority publishes
all the reported activities in a special registieat is available on the internet. The
Authority always controls afterwards whether thedieAct is being complied with.

The Media Authority decided on 14 March 2005 that activity felt under the public
service remit and that is was allowed to use pubkans for this. The Authority
acknowledged that the NOS and NDP-members areeamtithe same market with regard
to providing news on the internet. The Authoritgabcknowledged that they compete with
each other, but that in this case there was nanodenpetition, because the NOS obtained
the rights to broadcast the live feeds in negatatvith the International Olympic
Committee (IOC). Furthermore the Authority waslod bpinion that the choice for telecom
provider KPN was the result of a selection on baksbjective and knowable criteria
(other parties were also offered a chance to cab@evith NOS).

The NDP was disappointed with this decision, alscalose the decision (march 2005) came
long after the criticised activity (august 2004),rething could be done about that.

In general it can be said that the decisions oMbdia Authority over the recent years
seem to lack a certain consistency.

The NDP would support more effective supervisioncltalso includes sanctioning
mechanisms, only as far as this contributes tatetlevel playing field.

2.7.2. As regards the possible anti-competitivealvedur of public service broadcasters
(and in particular as regards allegations of priagedercutting), do you consider that the
Broadcasting Communication should include requinetador public service broadcasters
to respect market conditions as regards their conasrakactivities in line with Commission
decision-making practice, including appropriate trmhmechanisms?

Yes, as stated before, the NDP would welcome apatepcontrol mechanisms, as long as
these contribute to a level playing field.

2.8. Other issues

2.8.1. Do you consider that the reference to thigcdities of smaller Member States is
necessary?
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2.8.2. What would you consider to be typical difties of smaller Member States and how
should these be taken into account?

Yes, the reference to smaller Member States isssacg In a small country such as the
Netherlands, the media market is also restrictelhibguage, and therefore the competition
between public broadcasting and other partieseady relatively strong.

3. FINAL REMARKS

As a final remark, the NDP would like to pay attentto the situation on the Dutch market
where the government gives financial ad-hoc suppdst-programmes (as well public as
commercial broadcasting). Various ministries spoedav-programmes to the total amount
of 12 million euros.

These ad-hoc payments are additional to the puidians public broadcasters already
receive. The NDP is therefore of the opinion thase additional ad-hoc payments should
be deducted on the structural aid as far as itexmsctv-programmes of public broadcasters.
Rather than further distorting the level playingidi between the public service
broadcasting organisations and the newspaper myltis¢ government should contemplate
promoting their policy-messages through advertigingewspapers.

Yours sincerely,

Drs. C.G.G. Spaan
Chairman of the Dutch Newspaper Publishers’ Assiocia
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