Association des Télévisions Commerciales eurapéennes
Association of Commercial Television in Europe

PART I: RESPONSE TO THE COMMISSION QUESTIONNAIRE
1. GENERAL

1.1. A number of significant legal developments havtaken place in the public
broadcasting area since 2001, namely the adoptionf dhe Audiovisual Media

Services Directive, the adoption of the Decision @nFramework on compensation
payments as well as Commission decision-making priéae. Do you think that the

Broadcasting Communication should be up-dated in ¢ht of these developments?
Alternatively, do you consider that these developnmas do not justify the adoption of

a new text?

The State Aid Communication of 2001 has played r Wxelpful role in allowing the
European Commission to scrutinise state aid toipudstbadcasters. It is noticeable that
only after the adoption of the 2001 Communicati@swt possible for the Commission to
deal with the backlog of cases which, due to hepoptical pressure, had remained
unsolved throughout the 1990s. Our starting pantherefore that the Communication
should be updated mainly to reflect changes bothenmmedia landscape and in EU case
law on state aid and public broadcasting. The cbdngedia environment poses a
challenge to all stakeholders (including regulatord competitors, as well as pubcasters)
of redefining the scale and purpose of public weation in broadcasting and media
markets. There is a risk that structural problem$&roadcasting regulation may persist
into the online world.

There is also the need to review the Communicatighe light of the Altmark judgment
of the European Court, and the Commission Decisfo8 November 2005 which is
particularly important because it provides a mar@epth analysis of the extent of the
exception under Art.86 (2) of the Treaty, underahhihe more recent complaints have
been handled, and the ongoing revision of the legatework for State Aid, as stated in
the State Aid Reform.

1.2. How would you describe the current competitivsituation of the various players
in the audiovisual media sector? Where available,lpase provide the relevant data
on for instance leading players, market shares, méet share evolution in the
broadcasting/advertising/other relevant markets

! Decision on the application of Article 86(2) of the EC Treaty to State aid in the form of public service
compensation granted to certain undertakings entrusted with the operation of services of general economic
interest



For market shares and other data on television etgriwe would refer DG COMP to the
data published by the European Audiovisual Obseryatnd the Television 2007
Yearbook from IP Sales.

It would be helpful if, in the context of the reiis of the Communication, the
Commission could update their data on the amoumstaie aid in the broadcasting and
media sectors. When compiling data for the ACT/EHER White Paper on the
Financing and Regulation of Publicly-Funded Broatiess, our estimate was that state
aid exceeded €15bn in 2001 for the EU-15. Cledmtyfigure today, in an EU of 27 and
with many publicly-funded broadcasters having bieéffrom above-inflation increases
in state aid in recent years, will be significantigher. However, the decision of DG
Competition, post-Altmark, to remove aid granted“services of general economic
interest” from the State Aid Scorecard means thetet is no transparent, independently
verifiable data on this point. Nor is such inforioatreadily available elsewhere.

Given the scale of state aid in the broadcastimgpsewhich we estimate as the third-
largest recipient of state aid, it is surprisingtth is left to competitors to make estimates
as to the exact amount of public money involved. &gsume that, in the interests of
transparency, the EU will request accurate and éetenplata on this point from publicly-
financed operators.

Obviously, the market situations are very diversmss Europe. In terms of financing,

public broadcasters are generally better-resoutttad their immediate competitors. This
— coupled with vague remits — has underpinned #tea@dinary dominance which the

public sector has achieved for example in spodistsiin many Member States, causing
major market distortions because of pubcasterseptieg bids that private broadcasters
can not match. The financing issue is particulathrk in the many markets where there
are non-transparent sources of finance, or wheskfohancing is practiced.

We will now examine some national markets, inclgdaspecially those where the dual
financing system is still distorting competitionthre audiovisual market:

In Flanders, the public broadcaster’s resources are themseigesficant (€279 M in
2007 rising to €293 M in 2010). These are now imdxvith an increase of 1.5% p.a.
But there is also the unquantifiable competitiveraadage of certainty in revenues —
broadcasters who are dependent on subscriptiofpanticularly) advertising markets are
usually only able to predict their revenues withithree to six month horizon. Having a
guaranteed income over a three to four year pesi@dhuge tactical advantage in terms
of planning, particularly when bidding for sportghts. The public broadcaster also
benefits from a range of additional sources of mereg including a specific grant of €4 M
for “innovation in the media” and for fiction pragnming — each of which could
legitimately be expected to fall under the main lgubervice remit. Additional aid is
granted under the new Beheersovereenkomst for genfshancing and even for
renovation of the pubcaster’s building — the lattgrusually, is seen as part of the public
service remit. The sale of assets, even thougte tiwese acquired with public money, is
treated as a cash windfall for the Flemish pubcaste



France - France has, at least for the time being, a duahftmg model, based on both
licence fee (“redevance”) and on advertising. Ciuncing is a significant problem (not
least because the proportion of advertising in fhabcaster's overall income is
substantial: around 30%, (supporting data availableequest, sourced from the Annual
Reports of France Télévisianhdeed, the coexistence of dual financing for psters
has an undoubted impact on the advertising marketably on the prices of
advertisements, in a context where pubcastersllareea to — and do - advertise heavily
during prime-time.

There are also a range of issues which we recogmmseoutside the scope of this
Communication, but which contribute to the strongrket position of publicly-financed
operators. For example, according to a 1986 law,piblic channels have a “droit de
préemption” i.e. a pre-emptive right for acces&réguencies. This is the case for access
to DTT, where public channels get i) automatic @hgbriority access. This is equally
true for currently allocated HDTV frequencies. Alsloe respective “cahier des charges”
of private and pubcasters raise issues. In paaticthe public broadcasters’ channels are
allowed to cross-promote programmes aired by therathannels of the same group (e.g.
France 2 making announcements (sometimes isol&degirogrammes aired (same day
or other days) on France 3), while doing the sametiictly prohibited for private
channels in their “cahier des charges”.

By contrast inFinland, while competition between public and commerciaaacasters
takes place in all other relevant markets (likemitgy shares, programme acquisitions,
sports rights acquisitions, personnel), this isthetcase in broadcasting of television and
radio advertising. Broadcasting of advertising @ allowed on Yleisradio's television
and radio channels by the Act on Yleisradio Oy(g 12

Until recently, analogue commercial television amele were compelled to pay a
concession fee for financing Yleisradio. The feesvpaid to the State Television and
Radio Fund which passed it to Yleisradio. The cesmm fee paid by commercial
broadcasters was, however, removed gradually 2682 due to the fact that it was not
anymore sustainable in the new digital competigmvironment. The concession fee
ended August 31st 2007 when analogue terrestrighdmasts were switched off in
Finland.

The concession fee was a reason for many confiieteeen commercial broadcasters
and Yleisradio during its existence. After remoohthe fee relations between companies
have improved significantly, although there are sasther privileges remaining for the

benefit of Yleisradio Oy. This has created postied for improved programme services

to the public.

In Italy the public broadcaster (RAI — Radio Televisioraidna) benefits from the dual
funding system, based on both public funding thiotlge licence fee (“canone”), a tax
related to the possession of a TV device, and &dweg. The public broadcaster’s
revenues are themselves significant (€2.624M ir620Rart of it is financed through the



licence fee (€1.491M) and almost all the rest fradwertising. The public broadcaster,
RAI remains the main actor in the audiovisual markd¢erms of total share of revenues.
Public broadcaster’s revenues continued to growpesed to 2005 (€2.570M) and 2004
(€2.545M). Indeed, the continued existence of duadncing for pubcasters has an
undoubted impact on the Italian advertising markeual financing constitutes a
significant problem not least because the pubcassgtrare of the advertising market
remains substantial: around 29%. After recordirgigaificant increase in the course of
2004 (equal to 10.5%), revenues from advertisingehgrown by 1.5% in 2005.
Compared to 2004, revenues from the licence fee beawn steadily with a increase by
0,6% in 2005.

Germany is characterised by a highly competitive markethwd5 particularly strong
public service channels, three thereof being pudiytal channels. Due to must-carry
rules these channels usually get a privileged actegerrestrial or cable distribution,
thereby benefiting from a competitive advantagee Tact that even regional public
channels are distributed under that privilege ibleaetworks in other regions leads to
shortages of frequencies and cable capacitiestddtriment of private operators.

German public service channels receive €7,2 bncante fees, €560m in advertising
revenues as well as an additional €800m by othesinmesuch as the sale of own
productions etc.

While public service broadcasters generated a t§t&B.505m (licence fees, advertising
and other income) in 2006, the private sector wae t earn €4.918m, plus €1.117m
from pay TV.

Due to a combination of the unclear definition bé tpublic service remit and their
unlimited resources, public channels have beentaldpend prices for FTA sports rights
that exceed by far any price that a commercial atperwould have been able to
refinance with advertising and sponsoring. In réogrars this situation has lead to a
totally unbalanced distribution of attractive sgontights to the benefit of public

broadcasters.

Another new strategy of public broadcasters in Gayrthat leads to severe distortions
of competition is the co-operation with the press the delivery of audiovisual
productions for the use of those on web-based aessof newspapers or other online
offerings of the publishers (see cooperation of Wédid WAZ of 11.03.08). The revised
Communication should ensure that productions tleatehbeen produced with public
funds will be sold strictly at market conditionsor@petitors should be granted a
possibility to contest a cooperation agreemertefdcommercial sale of those productions
to third parties on an exclusive basis is not dain@arket conditions.

2 Being the share constituted by other items (“convenzioni”) still very marginal.
% In 2004 revenues from advertising were €1.040M, while in 2005 €1.056M.
% In 2004 revenues from licence fees were €1.474M, while in 2005 €1.483M.



In Portugal there is a dual funding system, the Portuguesecgaibr benefits from
advertising income, license fee («audiovisual abation» which was reintroduced on
the 1st September 2003) and also from capital &s&® and State compensation, the last
allegedly to cover the cost of public service oéiligns, according to a strict evaluation
mechanism stated in the four-year contract signiéd tive Government.

In Sloveniathe pubcaster is financed by licence fee and &direg. Pubcasters’ total
income is about 4 times bigger than commercial ones

In Hungary the pubcaster enjoys the opportunity to benefitmfradvertising and

sponsorship income as well as state funding. The National Audiovisual Media

Strategy Paper under discussion proposes the iabodit advertising with an obligation

for the commercial sector to “compensate”. Whilegse details are not yet available,
this proposal has been widely criticised, givenrdte of fragmentation in the Hungarian
media market (eg. since the beginning of 2008, 28 rthematic channels have
launched). This means that the burden of this megonew, discriminatory tax on
commercial television — which is not applied to esttmedia who may gain from the
abolition of dual financing on the publicly-funddaoadcaster — could outweigh any
commercial gain from the abolition.

As in many other countries the Hungarian publicncieds are financed through various
sources. On the one hand there is public fundimgrd used to be a licence fee but -
partly due to reluctance among the population toipathe central budget has taken over
and covers operational costs, distribution and éwaork financing directly and by
issuing tenders through the Broadcasting Foundatibmese tenders support the
production of public service programmes and asl@ oualy public service broadcasters
may take part in the tender.

On the other hand there is commercial income —réidireg and sponsorship. There can
be six minutes per hour advertising, alcoholic bages cannot be advertised. Not all
programmes can be sponsored, only art and cujwogirams (including sport according
to a resolution of the Hungarian regulatory autiypriprogrammes targeting minority,
and disadvantaged groups and religious programmascpommon in other European
countries). Distributors and producers of alcohbkwerages cannot become programme
sponsors.

In Spain, the issue is both structural and legal.

Structurally, the privileged position of publicéglsion, is the benefit of receiving public
funds while competing in the advertising marketisThas allowed public television to
occupy advertising time — historically, limited griby the TVWF directive - without
having to increase advertising prices (despite igalost share) and, at the same time,
have enough resources to purchase attractive dortbe need for the pubcaster to
compete in the advertising market has a directiénite on their programming schedules,
which are practically identical to those of privégéevision stations.



Legally, the Law 17/2006 of'5June tle la radio y la televisién de titularidad estatal
and the recently adoptedhandato-marcbestablish that the RTVE benefits from a dual
funding. It is financed partly by public funds sedf to the limits imposed by the
regulations and the criteria of transparency andpgutionality established by the
European Union and partly by incomes deriving flmammercial activity that are subject
to the market principle. Analytical accounting istpn place in order to differentiate
between these two sources of income and to deterthennet public service cost in order
to prevent an overcompensation from the State.

The Spanish government whose mandate was renevikd general election of 9 March
2008, has recently announced they will oblige tiparssh pubcaster TVE to reduce
advertising minutage from 12 minutes per hour ter(still a very generous allocation of
airtime to a publicly-financed broadcaster, by f@an standards).

At this stage , the recent Law 51/2007 of Ziecembet'de Presupuestos Generales del
Estado para el afio 200®rovides in its tisposicion adicional quincuagésima seguhda
that in accordance with what is established irckt82.2 of the Ley 17/2006, de 5 de
junio, de la radio y la television de titularidadtatal’, the “contrato-programathat will

be agreed between the Government and @@rporacion RTVE for the period 2008-
2010 will incorporate further restrictions to thees already established in the Law
25/1994 of 19 July. It also provides that, for 2008, the timalidated to advertising
spots and teleshopping spots, excluding autopramotwon’t be superior to 11 minutes
in each natural hour in which the day is dividedr private broadcasters this reduction
is totally insufficient and useless and that inavrth make a real difference, the reduction
in advertising minutage would have to be of attié@®e minutes.

For Spain, we would draw attention to this data from the 2Q0ECA Report:

In 2006, TVE 1's audience share was 18, 3 % an@’'savas 4, 8 % whereas in 1997 it
was 25,1 % and 8,9 % respectively. The regionaln@éis, part of FORTA, went from
17,5 % in 1997 to 15, 4 % in 2006. In 2006, Telecia audience share was 21,3 % (and
in 1997 it was of 21,5 %). When it comes to audeesbare, the biggest losers are the
public channels (whether state channels or regionak). Indeed La 2 lost 46%, TV 1
lost 27 % and the regional channels belonging t®F®lost 12 % of their share in the
ten year period comprised between 1997 and 200@r(he UTECA 2007 p. 23)

Apart from TVE, the regional channels also haveel@vant share in the advertising
market.

In Portugal online services benefit from broadcasters reputasind contents, therefore
unfairly competing online with commercial broadeast The same applies to new digital
channels, which will benefit from spectrum withooéving to face a public tender
procedure.



In Poland there is a concern that a pubcaster (TVP) woujdyea further competitive
advantage over commercial broadcasters by enjdagimdunction of a national multiplex
operator with exclusive competence during switch@recess.

In the UK, the BBC's significant licence-fee funded resosrcbranding and cross-
promotional advantages present the market withraiétable competitor. The BBC’s
activities — even the mere suggestion of plannedices - may mean that some
commercially funded ideas never even get off tteevitig board because they are clearly
unviable in the light of the BBC's ambitions. Thlsility to make markets is linked to the
vague definition of public service remit. Since rthas virtually no content genre or
distribution platform that the BBC considers outwiils public service remit, commercial
competitors launch new services under the permahesdat that the BBC might follow
suit.

1.3. In your view, what are the likely developmentsand where do you see the major
challenges for the sector in the future? Do you caider that the current rules will
remain valid in the light of the developments or doyou believe that adaptations will
be necessary?

The main challenges facing the audiovisual secterveell known. These include a
multiplication of platforms, the fragmentation ofiet mass audience, the need to
constantly re-adapt the business model to anteipatl provide for new consumer uses
(not least the increasing shift towards individsedi, on-demand content distribution), the
relatively mature state of many European broadadsgertising markets and the inability
of sector-specific national and European regulatiokeep up with market developments.

It is clear that publicly-funded operators alsocé® adapt their strategies to face those
aspects of this changed environment which alsoyappheir operations. This adaptation

will certainly call for an update of the regulatsogoverning their activities — a point we

will develop further below when considering the chéer ex ante scrutiny to establish a

clear line between what can and cannot legitimdielgone by publicly-funded operators

in this new world.

In the digital age the broadcasting industry wilevitably face substantial changes as
new media and new players such as IT and teleconpaoies and the printed press enter
the market for audiovisual content. It is all therm important in these markets to
overcome the existing distortions of the dual sys{eoexistence of private and public
broadcasting) in the classical broadcasting world grevent those distortions from
building up in new markets. Unlimited activitiesattare automatically regarded as public
service due to the problem of the “circular” remftould not be transposed to new
emerging markets. Cross subsidisation and overcosapien will lead to clear barriers to
entry on nascent markets such as mobile TV or re=rgices. Clear guidelines in the
Communication on criteria to determine an ex-aotatgy such as an improved form of
public value test, and to define the public serverait would be much needed.



2. COMPATIBILITY ASSESSMENT UNDER ARTICLE 86 (2) EC TREATY, IN
COMBINATION WITH THE BROADCASTING COMMUNICATION

2.1. Coherence with the Commission Decision and Frework on public service
compensation

2.1.1. Do you consider that (at least some of) threquirements laid down in the
Decision and Framework on public service compensatn should be included in the
revised Broadcasting Communication or not? Pleasexplain why.

State Aid must comply with the Principles of thegoimg State Aid Reform, namely by
becoming: i) less and better targeted, ii) havingfaned economic approach, iii) more
effective procedures, better enforcement (namelyadse of recovery decisions), iv)
higher predictability and v) enhanced transparency.

Evaluation of compatibility of aid must rely on regprecisely defined concepts such as
“market economy investor principlé advantag® and more rigour in applying criteria
such as the éffect of tradé and the ftistortion of competitioh which have been
identified as one of the main sources of legal taa#y.

The necessary economic assessment must not baubke for the introduction of more
complexity in the evaluation of compatibility — ve®nsider this proportionality issue
with reference to a refined economic analysis inlcegal Analysis, which is Part Il of
this paper.

Concepts such as nét cost of public services “reasonable profit
“compensation/subsitly “ proportionality’, “necessity “overcompensatidn and the
Altmark criteria, must be precisely defined andfoom to the Communication, in order
to grant more certainty to each State Aid evaluatAgain, we consider these issues and
in particular the need for an efficiency assessnagraysis in more detail later in our
paper.

The control of overcompensation and cross-subsidisanust not be dependent on the
amount of license fee a specific public channetirexs. Otherwise simple restructuring
might lead to a non application of European Statkldw to a great number of smaller
channels (e.g., smaller regional channels in Geynsach as Mitteldeutscher Rundfunk
with €558.061,38 licence fee).

2.1.2. In the affirmative, please specify which ragrements should be included and
explain what adaptations, if any, would be approprate for the broadcasting sector
(see also the questions below, in particular thosm overcompensation; point 2.6).

The following criteria should be included:



» Definition of the remit: the public service obligats that have to be fulfilled
have to be defined by legal act. The core criteshauld be inserted into the
communication

» External control: The public values that would iiysthe public financing of
services should be controlled by an independenereal body. An internal
control only is not sufficient.

» Ex-ante determination of parameters for public iserfinancing: The parameters
for the determination of the financial compensafmnrthe fulfilment of the public
service remit have to be inserted in a legal act.

» Prohibition of overcompensation: Overcompensati@arty has to be forbidden
in the broadcasting sector. It follows that exocessicense fees that could not be
used for the fulfilment of the public remit havelie handed back or taken into
consideration for the next period.

» Market conformity: When competing on markets suslsgorts rights acquisition
market the publicly-financed channels have acomfarmity to the market.

» Clearly the shift of 10% overcompensation to thetrieence fee period would
provide a significant competitive advantages thaul lead to a distortion of
competition.

» All the requirements of the Financial Transparedicgctive have to be applied to
the broadcasting sector.

2.2. Definition of the public service remit

2.2.1. You are invited to provide information on he definition of the public service
remit in your country, in particular as regards new media activities.

Reading this question in conjunction with Q1.2Xitlear that the European Commission
does not have accurate information on either theusus of state aid granted to European
broadcasters, nor on the public service remits usedstify this aid. As a minimum
outcome of this consultation, we would expect te g publication of a scorecard of
state aid for broadcasting together with a compendif public service remits. This does
not appear an unreasonable request for a sectahvid)i we estimate, the third-largest
recipient of state aid in Europe.

We recognise of course that the powers of DG COMthe area of public service remit
are not unlimited. However, the prevalence of vagusquantifiable and ill-defined
remits around Europe lies at the core of many efdbmpetitive distortions in our media
markets. Indeed, it is arguably not in the longemt interests of the publicly-funded
operators themselves, as vague remits allow pudrsasto imitate commercial
programming. In public broadcasters across Eurapere challenging material is
increasingly exiled to minority channels or the guas of the schedule. Much of the peak
time output of the public broadcaster, such afteVelas” and daily soap operas, is hard
to justify in terms of added public or social valreto reconcile with the familiar rhetoric
of European pubcasters, advocating that the mediatwider role than that of a “mere”
economic service.



We would like to make a specific suggestion to DOMP on the problem of the
“circular” remit. By this, we mean a purported pualdervice mission which actually does
not help consumers, competitors or regulators iterdening what public service is
actually being deliveredreland is a striking example, where the Minister resplbiesi
for the media recently commented that public service brasiittg is Whatever RTE
does! This appears entirely incompatible with the ohbtign under the 2001
Communication thatthe definition of the public service mandate shddds precise as
possiblé. The revision of the Communication is an oppoityifior the Commission to
clarify that the circular remit is unacceptabled dhat state aid granted in fulfilment of
such a “remit” will not pass the scrutiny of DG CGM

Turning to some national remits, as examples ohtesl to be more precise in definition:

The public remit inFlanders remains vague. Although there has been some move
towards introducing quantifiable measures in thestrnecent Beheersovereenkomst, the
fact that these are expressed with reference tdemcel share, e.g. for news
programming, will in practice tend to reinforce péipt tendencies in the pubcaster’s
programming. This is the case not only for issudsclv are familiar from analogue
television — e.g., the definition of the programghimission — but there is also evidence
that issues of remit definition will cause problemsthe new media environment. For
example, the definitions of “interactivity” and “mulhandising” are sufficiently vague as
to give rise to problems in defining the appromiatope of the pubcasters’ activity.
Also, while the Beheersovereenkomst sets a maxiamwount for commercial financing,
this applies only to linear, analogue televisioipveing for unlimited commercial
activity on all other media platforms such as omlor digital text advertising or for
blurring the lines between programme and eventsgship.

In France, the public service remit is very vague as welld at doesn’'t allow any
distinction between pubcasters’ and commercial cbish offer. The description of the
various missions entrusted to pubcasters in Frammer Article 44 of the 1986 lawl(l
relative a la liberté de communicatiynrshows that these missions are both broad and
vague. Interestingly, amongst those is the misgibrensuring generalist and varied
programmes, dimed at the largest possible audiehc@nother point regarding the
French situation — in addition to those outlined\ad is that problems also flow from the
fact that, to some extent, the private broadcadterBrance have to comply with a
number of obligations, which are de facto publicv&e (e.g. coverage or programming),
without this being recognised as being such. Hemamuld be added that transparency
of the system would be increased i) should thela@guadopt a clearer stance on some of
the obligations imposed on some commercial broadasand ii) (possibly) admit
therefore that they (at least rhetorically) coulel dgranted public funding/or reduced
licence access costs as a counterpart of the tiblgathey’re entrusted with. In relation
to new media, French commercial operators argué thas unacceptable and
anticompetitive to use public money to develop\dtatis which are not distinguishable
from commercial ones, and even, to develop sucivies at all with public money,
while not accurately defining the boundaries ofrgmait for new media ventures.
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In Germany there is clear evidence that the issues from tladogoe era, primarily the
lack of a specific legal mission, are allowing pasters to define the extent and scope of
their mission for themselves, relying on generah@ples abstracted from constitutional
court jurisprudence, but without the detailed updering of professional, independent
media regulation. The fulfilment of even the vergngral “mission”, e.g., for social
integration, may be called into question by thatsty of the public broadcaster, which is
increasingly oriented towards individualised, omré@d programming.

8§ 11 of the Interstate Treaty on Broadcasting ordguires that the pubcasters’
programme schedule “has to serve information, dducand entertainment. It has to
offer programmes especially on culture.” Accordingthe Interstate Treaty, pubcasters
can also offer printed press magazines and teleméai as long as they can be
considered programme-related. But the definitiorwbhat would be programme-related
or not lies with the pubcaster and cannot be chgdd by commercial competitors.

Recent developments such as the new web-basecdtoffer in the Mediathek show the

shortcomings in the definition of pubcasters’ reamitvhen analysing the concrete offer
on Mediathek, one realises quickly that what is\p&ad is a vast platform for the delivery
of most interesting content from all pubcastersGarmany on an on demand basis
without there being any legal basis for these effer

In Italy, the public service remit is very vague as wefle public service remit entrusted
to the pubcaster in Italy is broadly described urditferent pieces of legislation (Law n.
249 1997, Law n. 112 2004, and Law n. 177 2005 t@ &mico della radiotelevisione”).
In addition, the public service obligations aretlier defined by the national contract
between the Ministry of Communications and RAl,ngd in 2007 for the duration of
three years, in accordance with the guidelines agor by the Italian Communication
Authority. According to the guidelines, the programg will be measured through an
evaluation mechanism based on objective criterta s1$ the observance of the criteria of
pluralism, objectiveness, social and civil growtidahe respect of human dignity and
children rights. The parameters of quality and ¥&deof satisfaction of the audience have
also been introduced. Although the guidelines waeant to adjust the public service
remit notion to the market developments, technaelgigrowth and to the cultural,
national and local needs by introducing more peecigeria, the notion still remains very
vague.

In Spain, until very recently, the pubcaster remit was meatly defined in any law. This
flaw has been theoretically repaired thanks tortae Law 17/2006, of 5th of Junejée
la radio y la television estatalvhich was published in the BOE of 6th of June @00
Articles 1 and 2 aim at giving a definition of theublic remit. The result, however, is
not as satisfactory as wished because theblic remit, as defined in the new Law,
remains quite a vague notion.

This flaw is also not repaired by thenandato-marcb because it is also very vague.
Indeed, it consists of a compendium of proposdigatives and ideas that will have to
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be taken into account by the Government when eddingy the tontrato-marcd and
also by the Corporacion RTVE As for the definition of the public service’srfation,
the “mandato-marcbdoesn’t innovate. It merely states principlesttage comprised in
European and international regulatory norms asgoapplicable to the Spanish public
TV. When it comes to the proper content to be braat] the fhandato-marcorefers to

a generalist contentdferta generalisty which has to comply with quality requisites as
well as social profitability. Article 30 of this dament provides that the following
content will be broadcast: information programmeational and international fiction
programmes, sports, TV-Movies, children and youngopbes’ programmes,
documentaries, musical and religious programmes.#tis means everything a private
broadcaster would include as part of his TV progréng. Moreover the same article
provides that the offer will take into account theblic’s tastes and will be managed
according to social profitability and economic eiffincy, this clearly refers to the
audience share.

As for the new media in particular, the Law 17/2@0®I the “mandato marco” consider
the contribution to the information society as pHrthe public service function.

In Poland the new media sphere and exploitation of new teldgy is treated by the
pubcaster as public mission, without any differ&idn of character for new media
activities and without any broadcast content amgalyBhe definition of "public service
tasks” in the Polish Broadcasting Act is imprecisgking it impossible to assess the
degree of fulfilment of those tasks by TVP. Thiski@f precision allows TVP to classify
as public service, remit, and finance out of tkerse fees funds, activities which are of a
purely commercial nature. The Commission is of seuaware of the situation on the
Polish market following the recent filing of a &atid case

In Portugal the new Television Law, from July 2007, dedicasesvhole Chapter to
Public Service and establishes the main principlésdependence from the Government,
and other public authorities. But once more, th&ga - universality, national unity,
diversification, quality and indivisibility of pragmming - are very broadly stated, and
must be worked out in more detail by the formal tcact to be signed between the
Government and the pubcaster (the current one lie teeplaced shortly). References to
high quality, pluralism, impartiality, etc. do nobnstitute criteria, which allow for the
distinguishing of public service missidrprogrammes from ¢ommercial programmes.
The Television Law only contemplates a minimum otiechannels, some of them may
not be universally accessed (as they may form phapay-TV) but the law doesn’t
mention any new media. However, RTP has an extensifer of online services that
were so far not scrutinized through public opinidine service that exploits pubcaster
archives (RTP Memodria) is criticised by the Opini@ouncil for lack of a clear
programming strategy, and for being accessible émlpay-TV subscribers. The new
draft contract confirms that there will be at leagd new PS channels, of which one is
for children programming and the other is for sceeand learning, that is, both missions
could be carried out by the current generalist @ogne services if their programme
strategy would fit PS remit.
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The Hungarian Media Act adopted in 1996 contains very vaguenitedns on “public
service broadcaster”, “public service programme’d dipublic service broadcast”.
Resolutions of the Regulator and Court decisionsthef last 12 years have not
substantially clarified these terms. There is nal rguidance for public service and
commercial content to be differentiated. Moreoveré are no guarantees against public
funding being used for commercial purposes. As asequence public service and
commercial televisions are operating with very gimprogramme profiles.

Public foundations have been set up by the Parhsamg Assembly to operate MTV1

terrestrial, MTV2 and DUNA channels and there angesvisory bodies, so called ‘board
of trustees’ to supervise the operations. As thenbees of the board of trustees are
mostly nominated by the political parties the pubees are politically influenced and

dependent in Hungary.

Pubcasters are obliged to prepare a statute fadbasting which includes guidelines and
rules on how to produce public service programnedmed in the Media Act, but there is
no obligation on the proportion. As a result thare more and more entertainment
programmes, which do not fit under the classicéllipiservice programme definition.

The two main commercial television channels are alsder the obligation to broadcast
public service programmes in accordance with thigsoadcasting Agreement. This
should be 30-32% of their broadcasting time, withiaimum of 20% during peak time.

The pubcasters’ remit is not precisely define@iovenia The definition is a broad one,
including vague terms such as quality and varidtypmgrammes. Except thathe
majority’ of the content within the above programmes mustubltural, art, information,
documentary and educational programmes. What happenSlovenia is that the
pubcaster buys a programme (which is interestingaftvertisers) and packages it as
public service remit — as if they would show thabgramme anyway (regardless of
whether it could be sold to advertisers). In faet imotivation is exactly the same as for a
commercial operator.

In the UK, to the extent that the BBC’s remit is definedisitcontained in the BBC'’s
Charter and in its Agreement with the UK governmeiihe BBC’s main object is the
promotion of its Public Purposes, six broad statemef policy. The Charter states that
the BBC’s main activitiesshould be the promotion of its Public Purposes tigio the
provision of output which consists of informatieducation and entertainment, supplied
by means of (a) television, radio and online se&sjc(b) similar or related services
which make output generally available and which nb&yin forms or by means of
technologies which either have not previously bhessd by the BBC or which have yet to
be developed.

The Charter permits the BBC to carry out othervitas which directly or indirectly

promote the Public Purposes, but such activitiesulshbe peripheral, subordinate or
ancillary to its main activities.
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Such a purposive approach to defining the remihefBBC enables it to be flexible in
determining how it serves the public interest, Ipumbvides little certainty to the
commercial operators in the markets in which theCBiBooses to operate.

Finally, in Finland the assignment of public service broadcastersldhmidefined more
precisely bearing in mind their public service ahije. Currently the Finnish act
regulating public service broadcasting (Act on ¥tadio Oy) determines the scope of
operations of the Finnish public service broadceasteisradio Oy in a very wide manner
(full service television and radio programmes aheréto related additional and extra
services, to be offered in all telecom networksawing much room for interpretation.

Finnish private sector players are facing increasedpetition and expenses in acquiring
good quality programmes, as the public service dwasters are bidding for the same
programme offering as the private broadcasters.ekample, the Finnish public service
broadcaster Yleisradio Oy signed a three-year wehlHBO, a US production company
well know for its popular, entertaining televisishows.

The flow of European taxpayers’ money into the Webod studios is of course not an
exclusively Finnish phenomenon. But it raises ingatr issues, in Finland and
elsewhere:

- The public service broadcasters should, rather tmmpeting with the private
broadcasters, concentrate on their public servissian.

- The mission of the public service broadcaster® ipromote democratic, social
and cultural needs of society. How does the brasttdmpof American movies and
series serve such purposes? Public service brdadcahould rather focus on
producing domestic programmes.

2.2.2. Do you consider that the distinction betweepublic service and other activities
should be further clarified? In the affirmative, which measures could provide such
clarification (e.g. establishment by the Member Ste of an illustrative list of
commercial activities not covered by the public seice remit?)?

A general focus on information, culture and edusais no longer sufficient because it is
too broad; abstract principles such as pluralisaality, exemption, minority promotion
or accessibility must be sufficiently detailed armhtractually regulated in order to allow
for external monitoring and to comply with paracdthe 2001 Communication. Instead,
we would call for Member States to introduce claad precise definitions of specific
programme concepts, possibly including the maxinammount of time devoted to certain
entertainment genres (soap-operas, quiz-shows, atd) a minimum percentage of
science, cultural, education, high-quality enter@nt, children’s programming etc. It is
also important that these remits are respectedonbdt in the so called minority
channels but in all pubcaster programming services. A disexamples of activities
falling in and outside of the concept of publicvses broadcasting would be helpful in
clarifying the position.
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Publicly-financed broadcasters usually raise treesp of “ghettoisation” in this debate,
however unrealistic this may be given their madtere and political influence. In fact,
this is not a call for public broadcasters to &dm any genre — merely to live up to their
PR statements aboudistinctiveness and qualityon screen, not just when talking to
politicians. Entertainment, fiction and sports alearly genres where the remit must be
fine tuned to avoid market distortions: entertainmmust be a reference in terms of
quality, and minimum knowledge skills must be defirfor participation in quiz-shows;
in terms of fiction, the problem seems to be thghtbudgets tend to imply hiring the
best script-writers, producers and actors thus y@ngpthe audiovisual market of much of
its best talent.

2.2.3. In the current Broadcasting Communication, etivities other than TV
programmes in the traditional sense can be part ahe public service remit provided
that they serve the same democratic, social and ¢ufal needs of society. Does this
provision sufficiently clarify the permissible scog of such public service activities?
Why? In the negative, do you consider that furtherclarifications should be provided
in a revised Broadcasting Communication?

Given that the public service remit in televisio® meaningless in many European
countries, we clearly do not believe it is helpfal clarifying the scope of public

intervention in the new media era. In the contdxhe revised Communication, it would
be helpful to define that purely commercial sersiageot linked to democratic and
citizenship information needs should fail the @fstanifest error.

2.2.4. Do you consider that the general approach ithe recent decision-making
practice of the Commission (i.e. determination offte public service remit based on
an ex ante evaluation for new media activities) could be incgrorated into a revised
Broadcasting Communication?

We would support the introduction of some form df Eevel obligation forex ante
evaluation in a new Communication, in line withestdecisions of the Commission. We
will spell out some of the minimum requirements hiehh may deviate from recent
Commission precedent - for such an evaluation below

Pubcaster activity in new media services must Igestito an analysis of what is already
available on the market: online activities offetgda pubcaster (e.g. chat rooms, online
games, calculators, links to third parties offes/ges) do not automatically constitute

services of general economic interest and maydaekific features as compared to other
similar or identical already offered by the market.

2.2.5. Should a revised Broadcasting Communicatiofurther clarify the scope of an
ex ante evaluation of the public service remit by Member Sites?

2.2.6. Which services or categories of services sia in your view be subject to an
ex ante evaluation?
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2.2.7. Should a revised Broadcasting Communicatiotontain the basic principles as
regards the procedural and substantive aspects otish an evaluation (such as e.qg.
the involvement of third parties or the possible ealuation criteria, including for
instance the contribution to clearly identified obpctives, citizen needs, available
offers on the market, additional costs, impact onampetition)?

Joint Answer to 2.2.5, 2.2.6, and 2.2.7:

The revised Communication should indeed clarify MemStates’ obligations to carry
out ex ante evaluation of proposed expansion bygstbrs into new areas of business.
As the effect of a change of use in existing s@wican be detrimental or at least very
influential, any substantial change of use sholgd &ilfil the ex ante evaluation as this
would prevent the redefinition of services as gluae.

If the revised Communication also includes meanihgiles on procedural, institutional
and substantive aspects, then this would be afisigni step forward in introducing an
element of transparency into the system.

Key issues include:

- What analysis should be carried out?
- Against which criteria?

- By whom should it be carried out?

- On which services?

- Extent of third party involvement

In the absence of satisfactory guidelines in then@anication, there is a risk that ex-
ante scrutiny becomes legitimisation, rather thagulation, of public broadcasters’
activities.

The analysigo be carried out under &x anteevaluation needs to be rigorous, objective
— and above all, devoid of the subjective, absttaacepts such as “quality” which have
underpinned so many distortions of competitionhi@ broadcasting market. The ex-ante
scrutiny has to follow clear criteria that are sett in legal acts, including specific
evaluation criteria.

It is essential that thex antescrutiny be carried out by an independent authowe
have no particular preference as to whether thisldvbe the broadcasting regulator
(NRA), the NCA, or a stand-alone body — this wobkl up to the Member States to
decide... so long as it was an body wholly indepehdérnhe public broadcaster. Any
other scrutiny will be neither meaningful nor oltjee. Our insistence on independent
regulation follows the logic of Recital 46¢ of tmew Audiovisual Media Services
Directive, and should ensure that scrutiny is edriout by regulators who are genuinely
independent of political and industry interests.
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The Communication should specify that-antescrutiny is needed for any significant
expansion of publicly-financed operators into neusibess areas. It is assumed in
making this statement that publicly-financed opmsatare extending into areas
compatible with their (“sufficiently clear and pree”) remit. Finally, a revised
Communication should make clear that third partiage the right to be consulted at all
relevant stages of the process.

As the Commission is aware, the recent introduatioa Public Value Test in the UK for
new BBC services has provided operators with soanky @xperiences of the strengths
and weaknesses of one formef anteregulation. A revised Communication offers an
opportunity to codify best practice standards is #rea, building on recent Commission
precedents.

The early operation of the PVT in the UK shows sahéhe weaknesses in a structure
which is not adequately independent, as both thé/sis and decision making in relation
to new services are undertaken by the BBC Trusictwis “sovereign body within the
BBC’ whose main roles aresétting the overall strategic direction of the BB&luding

its priorities, and in exercising a general ovelsigof the work of the Executive Bogrd
rather than being those of a wholly independentletgr.

The BBC PVT comprises two parts: a public valueassent (PVA), carried out by the
BBC Trust against the BBC’s own remit (a remit whidtike those of other publicly-
financed operators in Europe, is very general), andarket impact assessment (MIA)
carried out by OFCOM, the independent regulatoitiercommunications industry (save
in relation to certain parts of the BBC's activfjeThese two assessments are undertaken
simultaneously through public consultation and infation gathering leading to separate
reports being provided to the BBC Trust in ordeattit may conduct the PVT by
weighing one assessment against the other to dedidéher the BBC executive should
be permitted to implement its proposal.

Whilst the PVT provides greater scrutiny of BBCiates (new services and material
changes to existing services), there are a nunfemoblems which undermine the PVT
as a means of meaningfelk antereview:

- the Trust is not independent of the BBC;

- the Trust has a number of conflicting roles in tielato the PVT, which are not
resolved by OFCOM involvement;

- the structure of the PVT obliges the Trust to makeubjective assessment
rendering the ‘test’ meaningless;

-  OFCOM's role in conducting the MIA is not that of andependent regulator, but
rather that of a paid expert witness.

OFCOM’s terms of reference when conducting an Midsluding the markets that it is to

consider, are dictated by a Joint Steering Groudemg of OFCOM and BBC Trust
members.
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The overall relationship between the BBC Trust @COM in relation to MIAs is set
out in a Memorandum of Understanding that was miijest to public consultatidn
Ofcom has also published a BBC agreed methodologgdnducting MIAS, according
to which it will assess the market impact of BBOgwsed new services, including
‘positive’ “market creation” effects, notwithstamdj the difficulties of conducting such
assessments on new and emerging markets.

Accordingly, the ‘test’ carried out by the Trustdssubjective assessment weighing an
assessment of whether the BBC'’s proposals areagmip its public purposes, against
OFCOM’s assessment of the overall impact of theiseron consumers, suppliers and
competitors (including benefits to consumers whigbuld more appropriately be
considered under the PVA).

To date the Trust has conducted three PVTs into BB&emand services, BBC HD
services, and BBC Gaelic digital service. Only I of these was turned down on the
first application, and even then was subsequemipraved following minor cost saving
changes to the proposals.

There is also a need for clarity as to which sesjior changes to services, would require
ex antescrutiny. Again the early operation of the UK gysthas shown some interesting
lacunae For example, the BBC was able to gain approvalit participation in the
launch of a new ‘freesat’ platform without a f&lVT on the grounds that this platform
was, under the BBC rules, classified asari-service activity thereby not requiring a
PVT.

The Communication should specify that effective amdependenex-antescrutiny is
needed for any significant expansion of publiclyaiiced operators into new or existing
business areas, or significant change of use sfirgiservices.

In terms of third party access, the BBC PVT systetnije imperfect, is certainly to be
preferred to the system outlined in 8 331 of the BGMP German decision. The
German system appears to give third parties tha tig make submissions on market
impact - but only to the public broadcasters’ owrcalled internal control bodies. Given
that confidential commercial data may well be & tore of any assessment of market
impact, the German system is profoundly flawed wailtinever gain the confidence of
competitors and other stakeholders. Independeritaiaa a necessary condition for any
objective evaluation of the extent of the remistjfication of any new services.

2.2.8. In view of the fact that the determination bthe public service character of
such activities may be determined in various way$p what extent should a revised
Broadcasting Communication set out possible differg options?

2.3. Entrustment and Supervision

5 http://www.ofcom.org.uk/about/accoun/mou/mou.pdf
6 http://www.ofcom.org.uk/research/tv/bbcmias/statement/
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2.3.1. You are invited to explain in which way entstment is granted in your
country. Is the procedure leading to the entrustmensubject to public consultation?
To what extent is the broadcaster's remit laid downin legally binding acts of
entrustment? To what extent is the implementation ad determination of the exact
scope of activities left to public service broadcasrs? Are any such "implementing
measures" publicly available?

Entrustment of PS obligations is normally laid doby means of an official act,
according to a legal or even constitutional pransiwhich normally sets up the legal
basis, further developed by detailed contractuakgulatory procedures, that are subject
to public consultation and to binding opinion bg ihdependent NRA.

For examplgin Spain, the Law 17/2006, of"5June tle la radio y la television de
titularidad estatal (article 3) formally entrusts theCorporacion de Radio y Television
Espafiola, S.Awith the management of the radio and televigablic service according
to the terms specified in the Law and states thatpublic service will be exercised
directly through its subsidiary societies that pdevthe radio and television service (the
“Sociedad Mercantil Estatal Television Espafiofar television services and the
“Sociedad Mercantil Estatal Radio Nacional de Espiddiaradio services)

2.3.2. Please explain the mechanisms to supervisabppc service broadcasters in
your country. What is your experience of the existig supervision mechanisms? Do
you consider that there are sufficient possibilitis for third parties to take action
against alleged infringements/non-fulfilment of pulic service (and other)
obligations in your country?

To describe fully the regulatory mechanisms in ekcimopean Member State would
require a separate paper. So we will restrict dueseto an overview, which we will
support by giving examples.

The fulfilment of the public obligations could beuld verified by three kinds of
supervision authorities: the NRA for audiovisuattee, by means of an independent
audit to be appointed by the NRA, the income taditang authorities and, last but not
least, the Audit Court.

However, in too many European markets, supervisiothe delivery of public service

missions by publicly-financed broadcasters is meitlsystematic nor independent.
Structures devised in the era of state monopolyadwasting — when a part-time
committee would monitor the broadcasters’ outpuig avhen competition issues by
definition did not arise (as there were no competjt — have in many Member States
endured into the modern era.

Additionally, there is often a difference betwedme tformal legal position and what
happens “on the ground”. To take one examgble Finnish publicly-funded broadcaster
Yleisradio Oy is a state owned company, which desrainder the Parliament. It is
supervised by its administrative council, consgstiri 21 members and nominated by the
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Parliament. In practice, members to be nominatddeéadministrative council represent
all political parties of the Parliament.

The administrative council elects members to therdof directors.

Duties to the administrative council and board wéctors are defined in the Act on
Yleisradio O y(88 6 and 6 a).

The administrative council provides every secondry& report on the public service
activities to the Parliament. The Finnish Commutiica Regulatory Authority
(hereinafter: FICORA) is authorised to supervise ¢bmpliance by Yleisradio Oy of its
obligations to handle part of its operations sejgdyan its bookkeeping.

Further, the board of directors of Yleisradio Og\ydes an annual report to the FICORA
on the public services offered during the year. Aa¢hority then gives a statement on
the report to the Finnish Government.

Formally, the administration, regulation and cohtom Yleisradio Oy seems well
organised. In practice, however, the following essarise:

- Parliament is far from strategic and operativeoas of Yleisradio, and therefore lacks
any real possibilities to control operations ofi¥tadio,

- the administrative council decides on most imgatrissues in Yleisradio, but also its
possibilities of real control are vague,

- FICORA regards, that the control of Yleisradioset as the task of the Parliament by
the Act on Yleisradio Oy. Therefore, FICORA doe$ have any possibilities to control
it nor to correct any possible faults. The anneglort of the board of directors to the
FICORA is in practice a formality.

- the possibilities for the third parties to taketi@an against alleged infringements/non-
fulfilment of public service obligations in Finlarare to our understanding limited to
making a complaint to FICORA, as regards Yleisra@igs obligation to separate its
bookkeeping, and to requesting for action of thanish Competition Authority as

regards any anticompetitive measures taken by rédidis Oy.

- the Act on Yleisradio (14.6.2002/492, 38) stipetaas follows:
"In developing other television and radio broadogsiactivities including the
related additional and extra services, the Ministof Transport and

Communications shall take into account the opegatequirements of public
service referred to in section 7."
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In other words, interests of Yleisradio are alwagken into account when any new
legislation is developed and prepared (in the Mipiand State Council) and decided (in
the Parliament).

Equally, in Poland, the fulfilment by TVP of its public service tasks not properly
monitored. The TVP Programming Councils mandatedaiaduct the monitoring have
only an advisory role and their resolutions havebmaling force. On the other hand, the
annual reports of the National Broadcasting Councly enumerate statistics, reflecting
the number of hours of emission of a specific gasfrorograms. Thus, the National
Broadcasting Council annual reports do not resulecommendations concerning the
proper fulfilment of TVP’s public service tasks @stermined by Polish and European
law

2.3.3. Do you consider that the Broadcasting Commigation should contain further
clarifications about the circumstances in which aradditional act of entrustment (i.e.
in addition to the general provisions laid down bylaw) is necessary or are the
current rules sufficient?

The current rules seem to be sufficient in term&mfustment, as long as there is an
official act laying down beforehand the parameters the basis of which the PS
compensation is to be calculated, in an objectnteteansparent manner.

2.3.4. Do you consider that the Broadcasting Commiucation should contain further
clarifications in order to ensure increased effectieness of supervision of public
service broadcasters? What are in your view the adntages or possible drawbacks
of control authorities independent from the entrused undertaking (as referred to in
the Broadcasting Communication) as opposed to otheontrol mechanisms? Do you
consider that effective supervision needs to incledsanctioning mechanisms, and if
so, which ones?

It is most important that the Broadcasting Commaitin establishes a minimal set of
conditions in terms of control and supervision: fingt requisite is that control is to be
entrusted to a truly independent regulator, repgrtinly to the National Parliament.

This regulator must be duly equipped both in séafin material means, to monitor full
compliance of the public broadcaster with publivee assignments, as well as to check
for transparency of cost allocation and proportibpaf any financial flows, in order to
guarantee that it is limited to the necessary amtmoompensate for PS costs. Carrying
out such a range of complex tasks requires fuletexperts in areas such as finance,
accountancy, competition law and media economigsd®&inition, these are found in
NRAs and NCAs, not in parliamentary committeesanttime boards of governors.

In case of financial overcompensation, the NRA mhate the power to determine
immediate recovery of the exceeding amounts
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2.3.5. Should there be specific complaints procedes at national level where private
operators could raise issues related to the scopétbe public service broadcasters'
activities? If so, what form should they take?

There should be at least a legal provision stédtiatj commercial operators that compete
against publicly-financed operators in the advergismarket or in the programme
acquisition market can complain to the NRA and@oenpetition Authority at pubcaster
practices not justified by market rules and pritesp leading to an increase of costs or
decrease of income.

These procedures should be quick and effective.
2.4. Dual Funding of public service broadcasters

2.4.1. What is — in your view - the expected impaatf (partly) State-funded pay
services on competition?

Even if public broadcasters manage to justify entkelves and their governments how a
move into pay-TV can be reconciled with their “gfaliion” to provide a universal
service, the impact of such services can only lgatnee on competition. Such moves are
already proving unpopular with consumers, who — unoeasonably — query why they
should pay an additional fee on top of the substhstate aid already granted to the
pubcaster. In Portugafor instance, judging from many protests that waeswhave
expressed through the recently created Viewer Ostbad, most people do not agree
that some public service channels are only offenech Pay-TV package, which is the
case of RTP-N (regional news service) and RTP-Mar{@rchive material).

While we recognise that this is familiar groundD& COMP, we would like to draw
some analogies with the issues raised, and thediemeought to rectify them, in dual
financing systems (advertising plus state aid).

To limit the inevitable market distortions causeddual funding, there are frequently

limits to the advertising activity that a pubcastey undertake, be it by the setting up of
a lower hourly limit, or by determining the broadtiag period when advertising is

allowed (e.g., until 20h00, as in Germany, althotigire is widespread circumvention by
selling “sponsorship” packages and listing prograsrmeo as to artificially create more
“sponsorship” junctions).

In the event that pubcasters do indeed move inyeTpa thereby inventing in some

markets the concept of “triple financing” then clgaegulators would need to devise
appropriate safeguards against pubcasters undegettisting operators on the pay-TV
market. However, it is a legitimate response toargument on undercutting to state that
public broadcasters will, by their very size andources, also distort the market if they
make content available on-demand withpayment. One potential tool to minimise this
inevitable distortion would be that publicly-fundexperators should, when entering
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secondary markets such as online distribution, midar content available to all
platforms and on an at-cost basis.

2.4.2. Should pay-services always be considered @mgely commercial activities or

are there instances in which they could be regardeds part of the public service
remit? For instance, do you consider that pay-serees as part of the public service
remit should in this respect be limited to servicesvhich are not offered on the
market? Or do you think that pay-services could beegarded as part of the public

service remit under certain conditions? In the affimative, please specify which. For
instance, should the conditions include elements clu as specific public service
objectives, specific citizen needs, existence ofhet similar offers on the market,

inadequacy of existing public service obligationsranadequacy of existing funding

to meet particular citizen needs?

We can envisage no circumstances under which pajces can be justified against a
public service remit.

It is of course impossible to treat this questiomspblation; issues of remit and ex ante
scrutiny also arise. Germany is a good exampleli®binadcasters seek to establish new
services before the digital and new media remitlbeen established. The “Mediathek”
proposals put forward by ARD and ZDF are the bestn current examples. Issues
such as impact on competing VOD offers, and ofettent of consumer and third-party
competitor access to these publicly funded archikage not been discussed with
sufficient rigour.

2.5. Transparency requirements

2.5.1. To what extent are commercial activities caied out by the public service
broadcaster itself in your country? Is there a strctural or functional separation
between public service and commercial activities?

Mere separation of accounts, while helpful, maythait published independent audits,

become a smokescreen preventing third parties tnoderstanding how the public body

is run. Slovenia is an example: separate accogigione of many measures which does
not work, as it fails to solve the problem of mixinp the public and commercial money
to buy a programme that is declared as public temit

2.5.2. Do you consider that there is a need for &rgctural or functional separation
of commercial activities, and if so why? What wouldhe positive or negative effects
of either a structural or a functional separation?

Yes. Legal separation of the entities that carrgach field of activity, namely to always

be able to establish a distinction between pubrasi# other undertakings, would clearly
be in conformity with current management methodsbo$iness groups’ «spin-off»
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strategies, and provide legal certainty to the marlavoiding any possibility of
leveraging market power from the broadcasting seéotother sectors of the market.

Financing non public service programming activitesch as e-commerce, Internet
advertisement, sponsorship, merchandising, payPRy;per-view, paid contents through
public funding, is not acceptable, and these awishould be carried out with full legal
and accounting transparency, preferably throudfierdnt legal entities within the same
Group to which the pubcaster belongs. This is rezagso ensure full transparency and
help prevent the risk of market distortions; acdoun separation in no longer a
satisfactory guarantee for the transparency ldalmust be achieved.

2.5.3. Do you consider that the rules for cost akkation as set out in the current
Broadcasting Communication could be improved in lifpt of experience in your
country? If so, please give possible examples ofagbpractice. Or do you consider
that the current rules are sufficient?

The issue of cost allocation is a flaw in the cotr@ommunication. See for example the
Commission's Decision of 15 October 2003 on Statieghanted to RAl where it is said
to be a specificity of the broadcasting sector thra# cannot identify correctly whether
some costs should be allocated to public or comialeactivities, and that all costs can
be allocated to public service.

However, this lacuna must not lead to the compesaif all these costs by public
funds. This should be clearly explained in a newn@umnication, because it can leave
room for doubt. The ideal allocation should be mabezording to more detailed
accounting principles, to be able to discriminaggween public costs and commercial
costs. Footnote 61 of the Italian case alreadyrsefe this. Today, it is possible to
determine which products can generate commerciebnie, and it is increasingly
important to identify them because the same pradeen be exploited on different
platforms. This analysis should be a preconditmmaflowing publicly-funded operators
to enter new media and exploit their programminglst

The essential point is that programming costs aatnatl be regarded as public service
costs, because i) they should not be compensatpdiidic funds as if there was no other
form of generating income through them and ii) tsbguld be governed by competition
laws and market principles, namely when the pulecass competing against

commercial operators for the same programmes.

The need for further scrutiny in this area is baone by examining th&erman market,
where there is a lack of transparency in produciohpaid to affiliate producers. Under
the German system, this financing is not coveredKBy, so competitors and other
stakeholders have no idea of how much money mayagrnot change hands. We would
urge DG COMP to look into a system whereby nil mesuare formally filed. Also, under
a differential tax system (as DG COMP is aware frGmrman complaints) German
pubcasters pay a lump sum. Regardless of the oeteowhich may or may not favour

7 (2004/339/CE) paragraph 122
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pubcasters in a given year - this is a non-tramspaystem and their competitors are not
satisfied with the rationale given to the DG COMRhe German case.

2.5.4. Against the background of your answers to thprevious questions (2.5.1, 2.5.2,
2.5.3), do you consider that a revised Broadcastingommunication should contain
further clarifications of transparency requirements?

The most important clarification in a revised Conmication would be to state that
auditing accounts must be carried on by professianditors on an annual basis, with
proper cost allocation made according to consistemplied, objectively justifiable and
clearly established cost-accounting principles. than, a requirement to publish
independent audit reports is a basic principle tbatd easily be taken on board in a new
Communication and in line with our general supgortincreased transparency and for
independent, objective regulation.

2.6. Proportionality test — Exclusion of overcompesation

Evaluation of public service net costs — the comsp&on does not exceed what is
necessary to cover all or part of the costs incuiredischarging the PS obligations,
taking into account the relevant receipts and aamable profit for discharging those
obligations (negative test).

2.6.1. Do you consider that the Broadcasting Commucation should include a
requirement for Member States to clearly lay down lhe parameters for determining
the compensation amount?

This would appear in line with the Commission’s @lepolicy under which the new
state aid rules must become “less and better tdgatcorporating a refined economic
approach”.

Furthermore, it is a requisite of the existing Feawork that the parameters for
calculating, controlling and reviewing the compdimsashould be established in advance

2.6.2. Do you consider that the requirements currdly laid down in the
Broadcasting Communication allow sufficient financal stability for public service
broadcasters? Or do you think that the current rules excessively limit pluri-annual
financial planning of public service broadcasting?

The majority of European pubcasters certainly appebe financially sound. While
public broadcasters will always plead poverty, avidle there may be some difficult
restructuring in some markets, there are remarkiayexamples of public broadcasters
failing to find sufficient resources to acquirehig to programming that would otherwise
be purchased by commercial broadcasters.

To give a few examples, th8lovenian pubcaster has definitely reached economic
stability since they have recorded a profit for kst few yearsPolish public television,
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TVP, has also achieved economic stability, bemafifrom efficient public financing and
access to advertising market sources - TVP adiggtimarket share amounts to around
40 percent, and is increasing. Portugal the financial restructuring agreement signed
between the government and RTP in 2003 presentSt#te as subsidiary responsible for
the consolidated debt, to be fully paid out un@lL3, through annual capital increases or
in the event of insufficiency of pubcaster funds.térms of financial stability, the RTP
Group, which encompasses both Radio and TV opesatias well as a few incidental
activities, has been able to reduce its losses atithugh net results are still negative,
there has been some improvement in terms of reduiahilities, so it is very likely that
this balance recovery will lead to a reductionhe tyearly compensation that the State
gives to RTP, to avoid overcompensation

In Flanders, there are issues relating to overcompensation. wgards
overcompensation, the issue appears to be thatciimg is adjusted to meet the costs of
broadcasting rights, rather than vice versa. This itrend which is common across
Europe: the public broadcaster simply asks for mona&ther than calculating what the
net cost of their activities could be.

In Spain, the old RTVE used to have enormous delitshe new Corporaciéon RTVE
set up by the Law 17/2006 has ended 2007 with gsirglhis is due partly to the fact that
it is the old RTVE in liquidation which is assumitige obligations that have not been
transferred to the new corporation, namely the scassulting from the manpower
reduction measures agreed and authorised in 2008ekhsas the debt which the old
RTVE had accumulated under the previous financegime (benefiting from the State
guarantee). The old RTVE has no other purpose toritgcapart from honouring these
obligations. (see State Aid NN 8/2007-Financingwafrkforce reduction measures of
RTVE)

2.6.3. Under what circumstances could it be justiéd for public service broadcasters
to keep a surplus at the end of a financial year? @you consider that the related
provisions in the service of general economic intest Decision and Framework (cf.
the overview in the explanatory memorandum and in prticular the 10% cap on
annual surplus) could be incorporated into the nevBroadcasting Communication?

Like many of the questions in this consultationl@% cap could be useful in some
markets but other weaknesses in the system wilvadlistortions and abuses to continue.
For example, irPortugal, State funding is strictly limited to the competisa of public
service costs, and, in case of overcompensati@ne tmust be a refund, but the state’s
contract with the pubcaster allows for a surplu®am up to 10% not to be considered
overcompensation, thus rendering this provisiontiposeffective, and allowing some
undesirable flexibility concerning the use of pabiunds. Equally, while th&lemish
system does allow for some scrutiny by the courauditors (Rekenhof) this institution
has thus far restricted itself to examining pogsibercompensation of production
companies. While this is an important competitisguie, it is evidently only one among
many.
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In Poland the legislators attempted to regulate the calmuiaif the costs of public remit
obtained from public aid sources, however the tagullegal framework is far from
perfect. The financial system, for many years, mid satisfy legal requirements. Even
when the public mission costs were properly ingaséd, using the criteria stemming
from European law, a lack of strict separationha&f tosts connected with public mission
from the other costs blurred the financial pictuf@ere are many signs that it might
cause overcompensation understood within the mganinthe TV2/Danmark case. We
would refer DG Competition to the case recentlgdilby Polish commercial operator
TVN for more details on the distortions of competitcaused by TVP carrying forward
overcompensation to the next accounting period.

In Sloveniathere are no adequate safeguards to ensure thatoowpensation does not
impact on a pubcaster’'s commercial activity. Conuiaractivity exists even in selling
the advertising time in the programme that itsedfyngqualify under a public remit. This
could be avoided only when there is a clear dédinibf what kind of programme should
be financed only by public funds and what shoul@blky financed by selling advertising
time. But the catch 22 is that the pubcaster usegtiblic money and advertising money
to buy a programme that is public remit in itseldrd pubcaster is actually selling it to
advertisers. So, the pubcasters are selling somgetimat was bought with public money.
How can one find out whether the programme was lwag a public service remit or
just to sell it to the advertisers?

In Spain, Law 17/2006 (article 33) establishes that thenpensation paid for the
fulfilling of the public service’s obligations wilbe comprised in the State’s General
Budget (‘Presupuestos Generales del Estado a differentiated way for each company
that provides the public service. These compensatwill be annual and will not be
superior to the net public service’s cost in theregponding fiscal year. The net cost is
defined as the difference between the total cdstach societies and their other incomes,
apart from the compensations. If, at the end ofseaf year, the compensation has
exceeded the net cost borne in that period of ttheegxcessive amount will be deducted
from the next year’'s compensation.

Article 37 of the Law 17/2006 provides that an gtiehl accounting has to be carried out
which distinguishes public remit activities fronhet activities, in order to determine the
net cost as referred to in article 33. It also sses that the annual accounts of the
“Corporacion RTVE and of the societies in which it participates lwda majority in a
direct or indirect way have to be reviewed by awditaccording to the commercial
Legislation. This article further mentions othemfs of control on the corporation and on
its accounts as for example the one effectuatedhby‘intervenciéon General de la
Administracion del Estado

As to external forms of control, the Law 17/200Gablshes the control by the
Parliament (article 39), by the Audiovisual Authgriarticle 40) and by the Tribunal de
Cuentas (article 41).However, the State Audiovisiathority hasn’t been created yet,
neither the Law 17/2006 nor the “mandato marcoaldsh any sanction in case of
breach, so these forms of control cannot be judgeshtisfactory.
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In Italy, the only safeguard adopted by the Italian letpsl¢Article 18 of the Law
112/2004) aimed at preventing that the public fagds used for purposes other than the
public service is the accounting separation. Th&trument consists in imposing on the
public broadcaster the obligation to keep sepamat®unts for incomes deriving from
public funding (“canone”). In principle, the aim tiis measure is to prevent that the
public funding is used for purposes other thanpghblic service. Therefore, every year
the public broadcaster shall submit its separat®wads to an auditor chosen by the
Italian Communication Authority entrusted in cheakithe correctness of the separate
accounts. However, the accounting separation dassfully prevent the risk of
overcompensation. In addition, the Italian publioduicaster currently does not operate
in the pay-tv sector, but in the event of entryititis sector there is a risk of cross-
subsidisation from the public broadcaster’s curraciivities and in this respect, the
accounting separation does not per se ensure ajuatdemonitoring. Therefore, should
the public broadcaster start operating in a purelmmercial sector, adequate instruments
to prevent the risk of cross-subsidisation shoglédopted.

2.6.4. What should be the safeguards/limits in ordeto avoid possible undue
distortions of competition (e.g. should the 10% magin remain at the public service
broadcaster's free disposal within the limits of i public service tasks or should it be
earmarked for particular purposes so that reservesmay only be used for
predetermined purposes/projects? Should there be ge-evaluation by the Member
State of the public service broadcaster's financialneeds in case of consistent
surpluses)?

While a surplus may, in certain circumstances, éenfited, strict conditions should be
applied to its use and eventual repayment or remluat future payments if the specified
uses do not arise. A 10% floating surplus at tHecpster’s free disposal could in practice
enhance the dominance of many pubcasters on thesp®is rights market.

2.6.5. Do you consider that the current rules laiddown in the Broadcasting
Communication could possibly act as a disincentiveor public service broadcasters
to achieve efficiency gains? If so, how could thisituation be remedied? What are
the mechanisms in place in your country which couldoe referred to as a good
example?

It is clear that the Broadcasting Communicationdseenprovement in providing the
public broadcaster with incentive to achieve mdfieiency.

There are several measures that can (and shoulddbeted by public broadcaster
management in order to achieve efficiency goalshsas the following, that can be
assumed as good practices and duly checked iruthent NRA analysis:

— Restructuring;

— Reorganisation and focus on the core-business;

— Downsizing, rationalisation and staff readjustment;

- Regqualification of staff;

— Labour law and flexible internal regulation;
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— Definition of an attractive wage policy, that lingart of the salary to efficiency;

— Debt consolidation and prohibition of any furthedebtment;

— Renegotiation of costs within previously establgparameters;

— Stock optimisation and cost rationalisation on@pamme by programme level;

— Identification of a cost-benefit ratio per programniv.g. cost/hour/point of
share);

— Setting up a cost-planning and cost controllingrinal structure;

— Acquisition of specific management software, conigatwith setting up of
indexes that allow to evaluate efficiency and puainhity;

— Development of guidelines on the highest possib& of any programme;

— Establishment of clear objectives and quantifiedigjo

— Enabling the economic exploitation through finahoégovery;

— Measuring expenses by perspective of generatedieco

— Separation between units that acquire programmnesiits that negotiate them;

— Implementation of an internal Programme Classifocat)nit;

— Setting up practices that normalises and disciplitiee pre-acquisition of
programmes thus enabling a monitoring system focément prices;

— Setting up of a management model that includestiefn of internal liabilities
from those who plan and set up objectives, and &udgntrol according to
productivity and Value for Money criteria (economfficiency and
effectiveness);

Any audit that fails to identify the existence ofl@ast some of these items would fail to
serve as an evaluation instrument for the fulfilbrefa public service mission.

One good example is frorRortugal, where the contract to be signed between the
Government and RTP must prevent any behaviour ighabt justified by the market
principles, leading to increase of costs or redunctn profits. This will enable auditors to
validate internal efficiency level and issue a walbstantiated opinion on the degree of
incentive that the system is providing the pubhacdalcaster with.

2.6.6. In what circumstances and under which condins would you consider that
public service broadcasters could be allowed to kpea profit margin?

Allowing overcompensation to be carried forwardtihe next financial period simply
invites pubcasters to create additional projectgphi to absorb the surplus. Furthermore,
there must be a management control mechanism tlegelg monitors rising
programming costs, so that pubcasters achieve mafkeiency, another requirement
that the current State Aid review enhances, nathebugh a refined economic approach.

2.7. Proportionality test — exclusion of market digortions not necessary for the
fulfilment of the public service mission

2.7.1. What are the available mechanisms in your ootry under which private

operators could challenge alleged anti-competitivedbehaviour of public service
broadcasters? Please indicate whether you considdrat these mechanisms ensure a
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sufficient and effective control. Are lower revenus due to demonstrated anti-
competitive behaviour (e.g. price undercutting) takn into account when
determining whether or not the public service broadasters have been
overcompensated?

2.7.2. As regards the possible anti-competitive bakiiour of public service
broadcasters (and in particular as regards allegatins of price undercutting), do you
consider that the Broadcasting Communication shouldnclude requirements for
public service broadcasters to respect market contibns as regards their
commercial activities in line with Commission deci®n-making practice, including
appropriate control mechanisms?

2.7.3. Do you consider that the methodology for detting price undercutting should
be clarified, possibly also including other tests hich could be used as an alternative
to the methodology currently referred to in the Bradcasting Communication?
Please make reference to tests applied in your coum to the pricing behaviour of
public service broadcasters and which could be useas an example of good practice.

Joint Answer to 2.7.1, 2.7.2 and 2.7.3

Dual funding and the inevitable consequence ofepriadercutting remains a serious
problem inSpain, Ireland, Slovenia, Portugal, Poland, Austria(and others). As the
ACT argued in our White Paper on Financing of Ruldroadcasters in 2004, public
broadcasters should benefit from public fundingl eammercial operators should be left
to compete for market resources. This is the optingystem — not least from the
perspective of encouraging distinctive programmlile the EU’s powers in this area
are not unlimited, we would call for better co-agtern with NCAs to ensure that abuses
on the advertising market are ended.

In passing, the fact that tiézech and Estonian taxpayers can sustain a public service
broadcasting system through public financing algheuld cause some of Europe’s
larger, dual-financed operators to rethink thediral that access to advertising markets is
somehow a financial necessity. Dual funding can bBksan issue even on markets where
access to spot advertising is not permitted. Fhamish pubcaster is entitled to take
revenue from “public announcements”, a categoryctviias shown an unexplained
increase of 400% in recent years.

However, it is not a problem merely in its own tighut is exacerbated by the lack of
meaningful and effective regulation. For exampies irarely possible for competitors to
provide national competition authorities or natioaadit offices with adequate evidence
of dumping on the market. Even when this can beedethere are successful precedents
from Denmark andPoland — there is usually a lack of follow-up, as the NNAO will
have to switch their attention to other issues

Although our comments have so far focussed mainljoadcasting and other media
markets, it is also important that DG Competiticssesses the impact of publicly-
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financed operators on the programme production etalkis clearly crucial not only that
the commercial arms operate on market terms butthey do not have preferential
access i.e., a distribution subsidiary of a publcadcaster should not only have to pay
market rates, but also should compete with thimtlypgistributors to acquire those rights.
The public service broadcaster should be open Bgtmloffers from in house and
external companies.

In this area, the problem is over payment - thareaidanger that the commercial
subsidiary overpays to acquire rights, in orddréeze other companies out. There needs
to be supervision to ensure this does not happehtteat the broadcasters' budgets are
not in effect being subsidised in a non-commenviy.

If the broadcaster has non-public service chaneélser in the home territory or
overseas, these must be pay market rates to ttréodii®n subsidiary. Otherwise over
payment can be hidden. This is not easy to monitecause the market prices are to
some degree subjective. But there ought to be aedpa@inchmarking of the terms between
broadcasters and their various commercial subsgsdiar

By way of a possible solution, the Principle of Metr Conform Behaviour has to be

interpreted and applied in full, and not only intpaular aspects such as dumping in the
advertising market. The dual funding system inipalar must be very closely watched

in order to avoid any market distortions causedhayfact that pubcaster can also exploit
other sources of income available in the markeanies might include:

a) behaviour when bidding for key rights;

b) prohibition of use of pubcaster weight or marketvpn or social influence, in order
to obtain commercial advantages that would notadable for its competitors;

c) need to establish commercial relations with subsies or dominant companies on an
«at arms length» basis;

d) absolute refusal of any output deal policy when petmg against private
broadcasters;

e) need to publicise active wage policy and hourlyt @dsTV production, so that it can
be evaluated whether the pubcaster's contractuattipe is in conformity with
market principles or if it is causing major dishopt by attracting key human
resources.

2.7.4. Do you consider that the Broadcasting Commigation should contain
clarifications as regards the public funding of prenium sports rights? In the
affirmative, what further requirements should in your view be included in the
Broadcasting Communication and how would they spefically address potential
competition concerns resulting from State funding?lternatively, do you think that
potentially adverse effects on competition due tohe acquisition of such rights by
public service broadcasters would be sufficiently @dressed under the antitrust
rules?

31



We would like to place on record that the ACT does accept the notion of a separate
relevant market for “premium sports rights”. We do our response make certain
reference to FTA football or sports rights. Thestemrences result from our assumption
that publicly-funded broadcasters are likely toifterested predominantly or entirely in
FTA rights, and that other rights are thereforenet#vant to the issue of determining the
proportionality of state aid granted to public ltcasters, and should not be construed as
meaning we necessarily accept a separate relevakentfor such rights.

Regardless of how the relevant market is constriliesle is evidence that the dominance
of pubcasters in many European markets is now lqmisged to a point where the market
is emptied of meaningful content for competitors.give some examples:

The European Commission is aware from its scrutingne Irish state aid complaint of
the overwhelming dominance of RTE in respect ofabguisition of free-to-air sports in
Ireland. Of the Top 200 sports events broadcasttiveair on Irish channels in 2006, 191
were broadcast by the public broadcaster. This moiyois a direct result of the
unprecedented 43% increase in state funding graatdéee pubcaster in December 2002,
which has had the demonstrable effect of emptyinvegrharket for desirable free to air
sports rights for all other Irish players (one ntigjuestion, given RTE’s failure,
exceptional among European pubcasters, to comptih WWWF broadcast quotas,
whether that increase might have been better iagestEU and Irish content).

The Flemish language rights to the Belgian national footbahm’'s matches were
recently acquired at prices which the commercialt®econsidered unsustainable —
despite the public protestations of the public Hoaester that the latest funding deal in the
new Beheersovereenkomst was inadequate. That thenaloce of the pubcaster is
reinforced by the problem of the lack of externahtrol can be shown with reference to
the proposed dedicated sports channel, Sporzahé&uropean Commission is aware,
the public broadcaster’'s request for a permanedicdied sports channel (which they
argued was necessary due to the amount of spghts they had acquired either directly
or via the EBU Eurovision system) was not accefigdhe Flemish authorities. But
rather than seek to sublicense the rights whichldcoot accommodated on the two
national channels, the Flemish pubcaster has mhsteaved sports events to a so-called
“interactive” service (the only element of inteingity being the choice of channel),
thereby effectively circumventing the decision loé Flemish authorities.

In Italy the public broadcaster enjoys a favourable pasitinthe acquisition of sport
rights. This is partly the result of public fundjrigut also of the limitation imposed on
other broadcasters, such as Sky Italia, which é&vgmted from competing on a level
playing field with the public broadcaster. In paular, Sky Italia’s main limitation relates
to its inability to directly negotiate with, andcagre sport rights (in particular football
rights) from sport clubsSuch inability stems from the Undertakings imposadt by the
European Commissiépand in particular, from the obligation on Skylianot to buy
football exclusive rights for platforms other thBiAH and, in any case, to acquire rights
for a limited period of time. The obligations imgason Sky Italia are able to produce

8 European Commission’s Decision, COMP/M.2876 “NewsCorp/Telepiu”
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significant effects on the market because the fbtights holders normally prefer to
sell all or most of rights exclusively as a bunditediaset in turn is subject to a similar
obligation regarding the purchase of exclusivetsdgbr Serie A clubs. Ultimately, RAI

is the only player able to purchase without cormstsa

Portugal: in October 2007, the Government published its ahlst of events of general
interest to society, which must be broadcast limd an FTA. The new list for 2008
includes Euro 2008 (both under-21 and main teard)the coverage of the opening and
closing ceremony of the Beijing Olympic Games, ihiah as well as all the events
involving Portuguese athletes. Rights to officianges of the national football are
entrusted to the Portuguese Football Federatiorghndrants them to the rights trading
agency Olivedesportos, and subsequently it isdbmpany that licenses it to the FTA
operators. It is generally at this stage that RGR  a bid that is too high in comparison
with the income that the market is expected to pecedand commercial broadcasters can
not match it because it is assumed that it leads ltisss, and commercial broadcasters’
losses are not covered by any compensation frorStdite. The same thing has happened
with other football rights, notably the Nationaldgaie Cup and RTP’s offer to the clubs
for the broadcasting rights of the qualificatiomgss for the UEFA Champions’ League,
which often exceeds the reasonable market valumbythird to one hundred percent.

This is evidence that for RTP, as for other broathra, broadcasting football games at
this price is clearly a loss-leading operation. ldger, as it is only the major football
games that are able to give it market leadershierasports become neglected, simply
because they don’t bring the audiences that folothal deliver.

In Spain there is a Law which governs sports broadcastibgy 21/1997 de 3 de Julio
reguladora de las emisiones y retransmisiones dapeticiones y acontecimientos
deportivos. Article 40 of the ‘fnandato-marcbis also concerned with the subject and
gives guidelines as to what kind of sport eventehtvbe preferably broadcasted by the
“Corporacion RTVE. There has also been some case law as to spghts and
competition law. For example, GESTEVISION TELECINC@ Federacion de
Organismos de Radiotelevision Autonémicos (FORTAJ athers. This case concerns
the exclusive acquisition by the Regional Chanoékports events broadcasting rights of
a national interest (this Channel bought the Nalidreague Rights paying astronomical
and non competitive prices, excluding private boaastiers from the market). Finally, the
FORTA was condemned to pay fines and to compentdeeprivate broadcasters
excluded from the market at that time, TelecincA&

Turning to some potential remedies:

Sports rights, as with all rights, as part of palidroadcasting should be the subject of
particularly careful attention in order to preveunbcasters from any practice that distorts
or threatens to distort the market for rights. Rulohtervention on rights acquisition
markets must be limited to what is necessary ferftitfilment of the properly entrusted
remit, if they are part of a balanced programmidigesiule. There are a number of ways
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in which this could be done, and one way which lbeen attempted recently but which
will prove ineffective in practice:

- Publicly-financed operators’ investment in sporights should be limited by
global value or linked to the price that commerbiaadcasters can pay, based on
a cost/benefit analysis - the maximum bid by conumaéibroadcasters states, in
fact, the market value of those rights. Thereftine, financing regime of public
broadcasters can not allow them to structurallybioutprivate competitors,
because that would lead to a market distortionnagket prices for sport rights
will raise to speculative level;

- Unused rights are not necessary for the fulfilmehthe public service; State
financing used for exclusive rights which the paldéervice broadcaster cannot or
does not intend to use would not, in principlejustified under Article 86 (2) EC
Treaty. There must be forms of effective accesedam a transparent and
foreseeable procedure. For example, the defingfdlunused rights” must be set
out in advance by an independent regulator, acimgbjective criteria, not by the
publicly-financed operator.

- The “remedy” put forward in the German case by DGMP of regulation via a
percentage of the yearlgchedule of the totality of the public broadcaster
bouquet is entirely inadequate and should not Bentgorward in the new
Communication. There is clear evidence on this tpbiom the Irish market,
where the emptying of the market in free to airrtsgppaghts (as mentioned above,
the Irish pubcaster broadcasts all but nine ofttpe200 sports programmes in
2006) was achieved on only 8% of total broadcasirde- i.e., the German
“remedy” of 10% of total hours would not preventtBuan extraordinary and
unprecedented monopoly in sports rights. To be mgén, any such remedy
would need to be drawn much tighter - perhaps aetopercentage of the
pubcaster's schedule, or calculation on a dailfjetathan an annual basis, and
certainly applied to each channel in a pubcaspaitfolio.

- A meaningful quantitative restriction could rathee on the proportion of a
pubcaster’'s budget which was spent on sport. Whiteay be marginal as to
whether DG COMP has the power to oblige MembereStab enforce such a
restriction, it could certainly be included as aammendation to Member States
in the revised Communication. This would need tdiée in with strict rules on
transparency and must encompass not only rightsigitgn costs but also
production and personnel costs which, absent mganitransparency rules, can
too easily be ‘hidden’ and absorbed in overall €ost

- The publicly-financed broadcaster should also lipeo their PR rhetoric in sport,
and include in its main programmes a wide rangspairt, not devote all their
scheduling and financing resources only to footlmallother popular sports.
Member States should ensure, through the supenvididhe independent NRA,
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that minority sports appear in the main nationahrgtels rather than being
marginalised to secondary channels or magazinggmging.

- In line with our overall line on publicly-financeihtervention in new media,
usage of sport in pay-TV and new media servicesldhalso be strictly limited,
especially the offer of sport programmes on noerdimbasis should be explicitly
not allowed. The activities of publicly-financedoldcasters in sports rights must
be examined in the light of their remit: therefoiregividualised exploitation of
sport events through on demand services (againgaineration or not) is not in
the interest of the general public and should floeeenot be allowed, considering
it additionally hinders the development of commalrsiervices, by preventing the
commercial sector to even have access to suctsngtdessary for the success of
such services.

2.8. Other issues

2.8.1. Do you consider that the reference to thefticulties of smaller Member States
is necessary?

2.8.2. What would you consider to be typical diffialties of smaller Member States
and how should these be taken into account?

No. There are equally valid arguments why estainlgsha viable commercial
broadcasting and/or new media sector may be hardesmaller Member State, and that
these markets should therefore be subject to péatiscrutiny. Para 62 of the 2001
Communication could be deleted.

Indeed, the scope of the public service offeringusth be adapted to the amount of
population in a particular country.

3. FINAL REMARKS

3.1. You are invited to explain what would be in yor view the impact of the possible
amendments to the current rules on for instance thalevelopment of innovative
services and in more general terms employment andr@vth in the media sector,
consumer choice, the quality and availability of adiovisual media and other media
services, media pluralism and cultural diversity.

3.2. To what extent do you expect that the possib&ditional clarifications outlined
above could create new administrative burdens andoenpliance costs?

3.3. Do you consider that the possible additionallarifications as outlined above
would create a better regulatory framework?
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3.4. Please explain whether or not you consider th#éhe positive impacts of possible
additional clarifications along the lines outlinedin this questionnaire outweigh the
negative impacts.

As we mentioned earlier, the 2001 Communicationbdeen a useful tool in introducing
an element of certainty and stability to our sec8ubject to the issues we raise in our
response, an update and an extension to cover reelamactivities of the publicly-funded
sector could be helpful.

Compliance costs and regulatory and administrabwedens are a fact of life in any
business, not least in commercial broadcasting, vaadvould argue are a reasonable
price to pay also for our publicly-funded compeaston exchange for the enormous
privilege and competitive advantage of state-guaethpublic financing.

36



PART II: LEGAL ANALYSIS — STATE AID REFORM AND NEW
GUIDELINES FOR PUBLIC BROADCASTING

Between 1998 and 2007, the Commission has carrieal thorough analysis of 20 State
cases, most of them following complaints from piévéroadcasters who are actively
competing against public service broadcasters,onbt for viewer's share but also for
advertising income.

The Commission Communication on the applicatiorstate aid rules to public service
broadcasting, of 15 November 2001 brought into daglight the criteria that the
Commission would use for the evaluation of coniplitly with the Treaty that each
notified case would have to go through.

The above referred Communication stated that thd E@ty dispositions that were to be
taken into account were Articles 87 and 88 on Skt and also Art.86 (2) on the

application of the rules of the Treaty and the cetitipn rules to services of general

economic interest, given the fact that public serroadcasters are normally financed
by the State Budget, capital injections or a lemyT®&y—set holders (817).

The Commission is entrusted by the Treaty withdhgy to analyse each State aid on a
case by case basis with the purpose of determinirege and if such aid strengthens the
position of the public undertaking benefiting froih in competition with other
companies, thus affecting intra-Community tradehédt is the case, Member States must
refrain from implementing it, and new State aid swras must be reimbursed.

One clear example of the affection of intra-Communy trade as stated by the
Communication is the market of acquisition and saleof programme rights, which

takes place at international level (818). The othesbvious example is advertising, for
those public undertakings who are allowed to selldvertising.

According to the ECJ, Article 86 (2) of the EC Tigeprovides a general derogation to
competition rules, and therefore it must be restety interpreted: it only applies to
cases where the following conditions are cumulatitidfilled:

Definition

The service must be a service of general economerast, defined as such by the
Member State;

Entrustment:
The above mentioned definition needs an officiav#uch shall specify, in particular:
a) The nature and the duration of the public servidegations;

b) The undertaking and territory concerned,;
c) The nature of any exclusive or special rights amsigo the undertaking;
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d) The parameters for calculating, controling and ieeing the
compensation;
e) The arrangements for avoiding and repaying anycovepensation.

Proportionality test:

The State aid is necessary to the performance eofptrticular tasks assigned to the
undertaking and the legal impossibility of such digk to the application of competition

rules would obstruct to those tasks. However, tlageesome limits: the exemption of

competition rules must not affect the developmeintrade to an extent that would

contradict EC interests, or, as the Amsterdam Bob®interpretative provisions say, the

“common interest” and should not gbeyond what is required by the realisation of the
remit of that public service

In terms of Definition, it falls under the mandateMember States, which should take
account of the Community concept cfexvices of general economic intesgsput are
allowed to consider a wide» definition, encompassing a balanced and varied
programming within the public service remit, andcaineant to preserve a certain level
of audience. The main objective of such programnsieiyice, as well as other ancillary
services, would be to fulfil the democratic, so@at cultural needs of each society, and
guaranteeing pluralism, including cultural and liggic diversity.

The Commission is only expected to interfere inecasmanifest error on behalf of the
Member State, namely, the inclusion of purely comumaé activities, or any other
activities that could not reasonably meet the deatm; social and cultural needs of each
society, according to the Protocol.

There is still much to be done in the field of Déion, but most cases so far analysed by
the Commission do comply in general terms, normigfding to a recommendation in
order to be more precise in the description of joud#rvice remit.

However, the Commission made clear that the saladekrtising space in order to
finance programming is not to be viewed as pathefpublic service remit (§36

Nevertheless, the Member States are free to deddther financing of public service
broadcasting is only provided by public funds (#nlynding) or it is also provided by
advertising (dual-funding), and, in this case, tatextent.

The Amsterdam Protocol clarifies that there cannbeobjection (to Member State
competence on the funding issu@sdong as competition in the relevant markets.(e.g

°® Cf Decision E3/2005 (Germany) §266 «The Commissionsiders that activities such as sale of
advertisement or other activities concerning thplatation of public service can not be considessd
service of general economic interest and are tbhexebther activities within the meaning of the
Transparency Directive
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advertising, acquisition and/or sale of programmisshot affected to an extent which is
contrary to the Community inter&s.

So, we may conclude from this references that deftion of public service mission as
«wide» as possible will not, in any circumstancesinclude activities such as
advertising and programming acquisition, which arepurely market activities.

An immediate consequence to this assessment ipubét undertakings must behave in
both activities according to Market Principles, level playing field with private
broadcasters. Nothing justifies a status of exoapt both these relevant markets.

The proportionality test demands an economic asssdsfocused on the level of
compensation: Services of general economic irtexes entitled to compensation for
those supplementary costs that normal broadcastauid never have incurred, that is,
only those costs that are in strict connection \ilign public service mission assigned to
the undertaking.

So, the amount of compensation shall not exceed whaecessary to cover the costs
incurred in discharging the PS obligations, takimg account the relevant receipts and a
reasonable profit on any own capital necessary.

Reasonable profit means a rate of return on owitatadpat takes account of the risk or
absence of risk, incurred by the undertaking btueiiof the State intervention.

In order to determine «net cost» for the publizvieer mission, the costs to be taken into
consideration shall be calculated as follows:

iii) If the undertaking also carries out activitiesifajl outside the scope of the
service of general economic interest, only the sadsociated with that
service shall be taken into consideration;

i) The revenue to be taken into account shallude| at least, the entire revenue earned
from the service of general economic interestralkenue is, in fact, somehow connected
to the public service mission, even because ihis particular mission that justifies the
existence of the undertaking; it derives positilde ffects for acting as public service
player.

i) The internal accounts shall show separately ¢bhsts and receipts associated with a
service of general economic interest and thoselerservices, as well as the parameters
for allocating costs and revenues, according tot-@osounting principles. This is
standard procedure for Transparency, as demandedanbyeC Directive for the
relationship between the State and public undertmki

In theory, Member States should be able to enshat undertakings do not receive
compensation in excess, after adding the costteceta the public service and comparing
to all the revenue obtained from the market, phesgublic funds granted.

195 46 of 2001 Communication and also COM (20G81) final, p. 36
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In case of overcompensation, shown as an exceasarhe towards public service costs,
this exceeding amount should be repaid to the MerSbate. However, according to

Commission case law, in cases where the amountestompensation does not exceed
10% of the amount of the annual compensation, suchcowgpensation may be carried

forward to the next annual period and deducted fitbin amount of compensation

payable in respect of that period.

One identified issue that concerns separation ofwats was the difficulty to distinguish
between programming costs, because Member Stateg coasider the whole
programming as covered by the public service remvitjle attracting commercial
income. This leads to an approach where all costsa#located to public service
activities, despite the fact that it also helpseétl advertising space (8 56). This simple
fact removes these costs from the range of conypetitiles.

In the 2001 Communication, the Commission alsorrefeto examples of possible
market distortions, which are not necessary for fiiélment of the public service
mission, such as undercutting of advertising priselew the level necessary to recover
the stand-alone costs that an efficient operatanldvbave to recover, and also to the
possible positive effect of maintaining an altewetsource of supply for advertising in
some relevant markets (8§ 61).

However, this was only an example, because maiggirtions can be caused as well by
failure to minimise costs, which leads to the sarasults as failure to maximise
commercial income through an undercut in advediginces: there is no reason why the
Commission should overlook the former and only lékevidence of the latter.

The need to evaluate compensation in the light ofrA 86 (2) has always implied an
investigation into possible failure to maximise comercial income but never lead to
a thorough analysis of public undertakings’ behaviar in the market of
programming acquisition, where private operators coplain from practices that
raise their own costs. This failure should be cleéy addressed in the new guidelines.

The commitments given by Germany, as stated in 8875ecision in Case E 3/2005
must be considered as standard minimum for separaégtween commercial activities
and public service activities. Structural separasbould include all advertising as well
as programming acquisition in the national andrirggonal markets. This is the only
way to make sure that the public undertakings cgmpih Market Behaviour Principles
in the relevant markets where they compete agaginstte commercial operators,
unprotected against competition rules by the SGE¢&gtion.

The Altmark Case

In July 24" of 2003, the ECJ issued the most important judgroencerning State aid,
which was established as a clear benchmark foasisessment of the qualification as
State aid under article 87(1) — it became knowthasAltmark cas€ and it established
four criteria to avoid being qualified as a Statd, @f which at least the first three
(Definition, Entrustment and Proportionality) had,fact, been previously used in the
evaluation of compatibility under Art. 86 (2), agmtioned above.

11 Altmark Trans GMBH and Regierungspraesidium Magdeburg, C 280/00 [2003] ECR 1-7747 of 24/07/2003, §88-94)
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So, the only innovation was the criterion we mal ¢larket Investor test»: Where the
undertaking is to discharge public service obligagi without being chosen in a public
procurement procedure, the level of compensati@de® is to be determined on the
basis of an analysis of the costs of a typical wa#feng, well run and adequately
provided to meet the necessary public service reménts:

If all the above mentioned criteria and this newe awere fulfilled, then the funding
would not be classified as State aid, under Art(87and therefore it didn’t have to be
scrutinised by the Commission nor undergo any cdilmipgy analysis. It didn’t qualify
as State aid because any private investor woutdsswilling to make it.

So, in fact, when the State funding in questiorregponds to an investment decision,
aimed at bringing as much return as a private tovesould seek, this doesn’t grant the
undertaking benefiting from it any kind of advargagyer its competitors.

This Decision was, in a way, a negative contributio the «acquis communautaire» in
the subject of State aid, because, although it |dped the depth of the economic
assessment of compatibility with EC competitioresylit did so in a restricted manner,
that only applies to qualification as State aidjstheaving the field of compatibility
analysis under 86(2) to a degree of some unceytaint

In addition, by adding the fourth criterion to gtiahtion, it automatically lead to an
interpretation according to which, in case of segsiof general economic interest, under
art.86 (2)any requirement of management efficiency is to beuminary excluded,
because it only matters for the previous stageetsssent of qualification as State aid).
Once that stage is over, it doesn’t matter to aataluvhether the undertaking is efficient
or not.

This has lead, for instance, to the Decision iresaich as the Spanish NN8/2007, (ex N
840/2006) of 07.03.2007, relating to the financofgworkforce reduction measures of
RTVE where the Commission assesses that &Altmark” criteria are not fulfilled, in
particular because a “typical well run and adequigtequipped undertaking” would not
have built up such an excessive workforce and weuolisequently not have needed
compensation for the respective reduction

However, <ontrary to the “Altmark” conditions under which &tate measure is not
regarded as State aid, the level of compensatiamigsible under Article 86 (2) EC
Treaty is not limited to the costs of an efficiepérator(8 46).

This means that under an Art 86 (2) analysis, then@ission is not required to scrutinise
whether the costs incurred by the public undertgkiare, in fact, reasonable, but only if
they refer to the public service, i.e., if theyatelto PSB remit.
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This is a flaw of the compatibility assessment, anchust be rectified in the future.

When we consider the above referred difficulty identifying and correctly

distinguishing between programming costs that eelat public service mission, and
programming costs that attract advertising, leadmmghe common assimilation of all
costs into the category of public service costs, sad clearly conclude that this
methodology allows enough room for market distoisioeven in cases where the
definition of the public service remit and the estment of a service of general
economic interest are in accordance with EC law.

Competition between commercial broadcasters andigoubdertakings in markets that
are clearly identified as being international irose, and by nature totally outside the
field of public service (hence completely subjectBEC competition rules) is clearly
distorted where some competitors are allowed tedmest inefficient», namely because
the State is always there to compensate for swffidiency, under art. 86(2).

This is exactly what the State Aid Group of Eurapéalvisory Group on Competition
Policy states in its opinion paper on «Service&eheral Economic Interest» of June 29,
2006. After having declared that SGEI are, by d&din, services which are provided at a
loss by firms that need to be compensated for thierguently in areas where there used
to be a monopoly with no incentive to strive fofi@éncy, and that overcompensation
may have significant distorting effects on the iin&gional market, the «opinion» focuses
EC policy issues.

According to that Group,tke main principle of the Altmark judgement, saytimgt there

is no State Aid if there is no overcompensatiomatiet to the costs that an efficient
company would have incurred, is perfectly consisteith the economic approach
identified above. Absent over-compensation, theysmgption is that the SGEI would have
effects of minor (indirect) size and of unclearnsignd would therefore not be worth
investigating. Hence, we also endorse the gengoal@ach of the Altmark judgement
which is adopted by the Community Framework.

The approach of the Community Framework with resgec firms that are not
overcompensated but are inefficient (or, at leasif shown to be efficient) is less
defensible. It may entrench the position of ineffitincumbents and may fail to ensure
competition for the market in circumstances in \whiccould be feasible. It may also
provide governments with an incentive to try andisbthe SGEI status of the aid in
order to prevent the exit of inefficient firms».

The authors conclude thatt «vould help for the framework to be more explitiat
incentives to achieve productivity gains are a @dsde feature of compensation schemes
(whether compensation is evaluated relative toféinient firm or not).»
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To put market efficiency back in the Art. 86 (2) amlysis of compatibility is precisely
the path that a new Commission Guideline must foll, in order to provide new
instruments for eradication of market distortions.

As we know, most cases analysed by the Commissiga heen considered not to be in
breach of the EC State aid framework because t@hdaunder the SGEI exception,
which only requires any kind of repair when it be@s impossible for the undertaking to
justify its level of funding in face of its opera#i costs, even when any management
efficiency criterion is absent. The well-known cas# the Dutch Public Broadcasting
System (NOS), where there was one excess of furafingarly M€ 100 and the Danish
Broadcaster TV2, where as overcompensation of DR& B million remain as the only
examples, in the broadcasting sector. The firse caas coupled with the fact that
grounds for calculating public service costs wesewell established in advance, and a
case by case analysis was, instead, to be condogtid PO (a sort of Board that runs a
Public Fund). In the second case, the Commissienskeated that there is no efficient
private broadcaster for cost comparison betweenligumdertakings and efficient
players. Otherwise, their costs could be compared.

Most cases become justified under Article 86 (2gntually with the need for some
commitments under Art. 18 and, as such, the ontgri@l problems are the ones that
arise from overcompensation or advertising undéraytwhere undertakings also carry
on commercial activities. Normally, in the mosffidiilt cases, a number of commitments
from the Member State ensure the Commission thabatstanding issues will be dealt
with in the future, in order to comply with standgrinciples.

However, complaints from commercial operators syatécally continue to point out that

the system doesn’'t work fairly because the fundireg the State provides to the public
undertakings does in fact grant the latter a coitipetadvantage, namely in markets
where it is assumed that no public service statsrishould be) of any importance. This
is clearly the case of the programming acquisitiwerket, and especially where sports
broadcasting rights are concerned.

The EC State aid framework has, in fact, not bdda & prevent these distortions of

competition, clearly because the Commission has assessed nor established any
economic criteria for assessing the structure aenkldpment of programming price

mechanisms.

We must bear in mind, as the Commission constaethynds us, that the markets of sale
and acquisition of broadcasting rights and sale aogulisition of advertising should be
completely subject to competition rules, therefoublic undertakings must not enjoy any
special status — these activities must be expliaitit of public service remit. Therefore,
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the Principle of Market Conform Behaviour must balyf valid, and if public
undertakings that are dually funded (by State fngdind by advertising) present offers
or engage in paying sums that are clearly abovertiket value, as may be presumed
from the fact that no commercial broadcaster isinvglto overbid them, this is clearly a
case of market distortion where the public undéntalonly behaves in this manner
because of the reassurance provided by the contpenghat will certainly be paid,
despite of the eventual disproportionate natuth@icost involved.

Accepting that all programming costs are to be icimmed as part of the public service
remit, because of the fact that a large share efptloduction that is part of the public
service can at the same time be commercially &edlpas opposed to determining a
proportional allocation, combined to the absencea dhorough economic analysis of
what would the market price for those programsléags to a status of discrimination
and affects competitors whose losses don't get eosgied by the State budget.

As long as all programming costs are wrongly conseted to be public service remit,
therefore outside the range of competition rules,his approach will lead to a wrong
conclusion that all programming costs incurred by he broadcaster can be accepted
as able for compensation without any further questining for their rationality.

Let us quote, for example, from the Commission Bieai on the Italian RAI ( C62-1999)

«that is the case with programmes that are defired public service but simultaneously
generate an audience that permits the sale of aduay or the sale of programmes to
other broadcasters. These costs can be allocatetigim entirety to the public service

since a full distribution of these costs betweeantito activities risks being arbitrary and

not meaningful (§ 122).

The Commission Decision on the Dutch case, for g@nhas declared, according to 8
55 and § 56 of the 2001 Communication, thé#t ac complete or meaningful cost
allocation has not taken place, the net revenuesllahe activities that have benefited
directly or indirectly from public funding have tbe taken into account for the
calculation of the net public service cost3his sum of all costs and of all revenue has
lead to several situations of overcompensatiohénDutch case, but most of them below
the 10% threshold, and therefore not liable toddmlbursed by beneficiaries.

The fact that it may be very difficult to propedjlocate costs, and therefore, to accept
that all programming costs are to be allocateduiolip service mission, must not mean
that all programming costs should be treated aslSgi¢en the exceptionality treatment
that would prevent enacting of competition rules.

The Commission must require and confirm that ea@mber States has implemented
sufficient and effective control mechanisms to makee that the programming costs
generally presented as public service costs arefach wherever possible, market
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oriented costs, and this analysis must be carngdbefore evaluating whether there is
any overcompensation or not.

This analysis is fundamental even for the limited féects of Art 86 (2) because only
by an evaluation of reasonableness of costs may ogenclude on the issue of
overcompensation. Therefore, it is also necessarp tscrutinise the respect for
«management efficiency», in order to determine «pmortionality of compensation».

For example in State aid E3/2005 (ex- CP2/2003,32P202, CP43/2003, CP 243/2004
and CP 195/2004) — Financing of public service Hdcaaters in Germany, the
Commission urges Germany to empower the KERK@nimission zur Ermittlung des
Finanzbedarfs der Rundfunkanstallerwhose main task is to determine the financial
needs of public service broadcasters, as well bher duditing bodies, to effectively
implement control of the respect gbrinciples of efficiency and thriftiness as well as
whether the financial transactions within a holdiogmpany are market confotnSuch
control is also meant to evaluate to what extertlipuservice broadcasters act in an
efficient way (‘Wirtschaftlichkeitsprafung.

According to Kabel-BW's position, in order to prdei data for such an efficiency
analysis, the KEF would need to question the programme dmwisbf public service
broadcasters and [ ] the KEF procedure did not allfor any benchmarking with other
undertakings (either private broadcasters or publioadcasters in other Member
States). Based on comparative data on costs peadoasted minute, data comparing
licence fee revenues of public service broadcastsith revenues/turnover from
advertisement in the commercial sector, the complai takes the view that the costs of
public service broadcasters are not those of aitiefft operator. The complainant does
not consider that higher programme costs of pubBcvice broadcasters compared to
private competitors could be justified by specpigblic service obligations since the
highest costs per broadcasted minute were gergtrayesports and fiction whereas
production costs in the area of culture, informat@nd news would be relatively low8
133).

The Commission agrees with this complainant byirggathat even though the KEF
examines the public service broadcasters’ submssio light of the principles of
efficiency and thriftiness (Prifung der “Wirtschikdést und Sparsamkeit”), this
examination is not equivalent to an analysis ofefficient operator, in particular since
the KEF procedure is based on the financial nedd#he public service broadcasters.
The financing regime does neither foresee the aagrgut of such an analysis, nor does
it establish the criteria according to which thest® of an efficient operator would be
determined and compared to the financial needs umsngted by the public service
broadcasters. The Commission is not convincedth®ategal framework [ ] requires the
KEF to carry out market comparisons (“Marktverglee&) comparable to an evaluation
of the costs of an efficient operasor

«The Commission does not agree that it is impossitdepurely hypothetical to establish
the costs of an efficient operator as a benchm@&dtmany has also not provided the
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necessary information which would have pointed @ohsimpossibility: in fact, the
various costs items of the public service broaderastay very well be benchmarked
against the costs incurred by other private conpegj while taking into account the
specific public service obligations. Furthermoreee if one were to accept the argument
that a benchmark with private operators would n& &dequate, the Commission
observes that, while the KEF looks into the diveggcosts of the individual public
service broadcasting corporations (which are subjéz the same public service
obligations), this comparison does not lead to éséablishment of a single benchmark
against which the submitted costs of all publio/smr broadcasters would be compared
and therefore —if necessary- reduoced

In order to evaluate whether there is overcompensatr not, in case of SGEI, the new
Guidelines must incorporate a deep economic asesssai management efficiency,

because there is absolutely no point in assumiag dh costs incurred by the public

broadcaster are connected with the public senaodty when it's clear to see that some
programmes do not fulfil any particular public Seevcharacteristics, and are, in fact,
also exhibited by commercial broadcasters.

We agree that it may be difficult to distinguishbpa service programmes from
commercial programmes, especially because publicvicge also encompasses
entertainment (sports, for example, or internafititaseries like «Grey’s anatomy»).

But at least there must be a way to determine,henbiasis of an economic model,
whether the cost that the public undertaking isngayor that hour of programming is in

line, or above, or below the market price that caroial broadcasters are willing to pay
for it. If it turns out that the public broadcastsr in fact, paying a premium over the
market price, than it must be clearly concludedt tas is a distortion to market

principles that falls completely outside the SGEteption to competition rules. And, of
course, this means that the public broadcastestitrying hard to maximise income, as it
should, according to standard analysis that the r@igsion carries through ... on the
income side, and not on the costs side.

So, what is clearly lacking, in the current comipidity procedure, is a refined economic
analysis, that is able to demonstrate that the eosgtion which the public undertaking
is receiving on account of being an SGEI is, int facrresponding to the effective
additional costs that wouldn’t exist if it wasndrfthe public service mission.

This analysis must consider that, since there & nompetition in the broadcasting
market, there are comparable costs between botls kifi undertakings, private and
public, and if the comparison shows major deviaidrom market prices, either this
deviation can be justified by the significant difaces between the compared activities
(screenplays, actors, studios, props, transpontabeams, technical facilities) or because
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of quality or coverage matters, or it can not bstified. If this is the case, the only
explanation has to be lack of competitiveness fonanagement efficiency, and, as such,
the State can not be authorised to compensateaiisabver.

The State can not also compensate for lack of cotiveeess in the advertising market,
i.e. to fill in any gaps created for lack of comuwial strategy or aggressiveness.

If the public broadcaster is to be partially finedahrough advertising, than it must be
capable of providing that yearly budget portiont ilsgrovisionally set up for that.

If, at the end of the year (or longer period) itdmes clear that advertising objectives
were not fully accomplished, the State can not camspte that failure, even under
allegations that it was the public service prograngrihat failed to produce audiences.
If there is a part of the budget that is to be cegidy advertising, than it must be covered
by advertising, not by public compensation of amadk

Comparing all costs incurred by the public broatkrat® all the commercial income, and
then allowing the State to fill in the gap, compaimgy for market inefficiency, is a
procedure that must be strictly forbidden, as bemgrary to EC competition rules.

Instead, the provisional costs that the publicisertaroadcaster is expected to face in the
next four or five years must be established inavigional budget, as all commercial and
public income that is expected to cover for thogsts If commercial income obtained

turns out short towards the budget, public fundstmot compensate; if commercial

income exceeds the budget, in any given years, rthist of course be taken into

consideration for lowering the following year’'s pebcompensation. Otherwise, the

undertaking would be benefiting from overcompersati

At the end of each year, an independent accountamauditing company must verify in

a transparent but effective manner, whether therteg costs are in line with market
benchmarks, if such benchmarks do exist, at leastatonal level. If not, and after

searches conducted at international level, mayde tis some room for wider discretion,
probably motivated by the fact that there are nmmoercial broadcasters interested in
that particular activity. This would probably guglit as being a genuine component of
public service. But the majority of programmingnit® would most certainly allow a

comparison, for the determination of the adequatellof compensation.

Only this way would fair competition be maintaineéd a market where public
broadcasters compete against commercial broadsaster simultaneously receive State
Aid.

These lines match some of the main principles efdh-going Reform of all State aid
Communications, as stated in the Consultation decurissued in "7 June, 2005, where
the Commission proposes to include a «refined eoimapproach» as part of a general
strategy aiming at a «less and better targetee Sidb.

Showing a total alignment with our concerns for $@€iciency, in paragraph 33, the
Commission explains that «the provision of effestand High Quality SGEI is a key
component of the EU welfare state and is essefdrabnsuring social and territorial
cohesion, including in the field of education, tiag and culture, and for the exercise of
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effective citizenship. High Quality SGEI also cabtite to the competitiveness of the EU
economy.

As former Commissioner Karel Van Miert wrote in tlidscussion Paper on the
application of Articles 90 (2), 92 and 93 of the Ef@aty (now corresponding to Art. 86
(2) and 87 and 88), which anticipated the 2001 Camioation, « the long run, any
State intervention covering possible inefficien@éthe public broadcasters would avoid
such operators to strive for efficiency, to remaimthe leading edge of technologies and
technique. In the long run, this behaviour wouldy® to be unsustainable and may
cause serious damage to public broadcasters themsehs well as to the consumers.»

«Only efficient broadcasters with state of the tthnologies and a sound financial
situation would be able to sustain the increasingce of competition. Inefficient
broadcasters would require ever increasing Stateliing to remain on the market and,
given the limited amount of resources available (thgy might run into serious
difficulties.»

So, in conclusion, the compatibility assessmenteurart. 86 (2) must include an
evaluation of cost-efficiency on behalf of the palldroadcaster, in order to determine
whether the compensation is proportional or if éngrover-compensation.

This is, in our view, the strategic approach thadudd be given in the forthcoming
Communication on State aid for the Broadcastingdsec

CONCLUSIONS:

[1] According to 818 of the 2001 Communication dat8& Aid, the market of acquisition
and sale of programme rights, which takes plagetatnational level, is to be considered
a market where trade may be affected by the exempdi the scope of competition rules
that SGEI benefit from.

[2] The other obvious example is advertising, forHose public undertakings that are
allowed to exploit it. According to 836 of the 2001Communication, the sale of
advertising space in order to finance programmings not to be viewed as part of the
public service remit.

[3] The Amsterdam Protocol also clarifies that thee can be no objection (to
Member State competence on the funding issue)axlong as competition in the
relevant markets (e.g. advertising, acquisition and/or sale of programmes) is not
affected to an extent which is contrary to the Community interest».

[4] The need to evaluate compensation in the lajhArt. 86 (2) has always implied an

investigation on possible failure to maximise comcia@ income but never lead to a
thorough analysis of public undertakings behaviourthe market of programming

acquisition, where private operators complain froractices that raise their own costs.
This failure should be clearly addressed in the geidelines.
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[5] Under an Art 86 (2) analysis, the Commissionas required to scrutinise whether the
costs incurred by the public undertakings areaat,freasonable, but only if they refer to
the public service, i.e., if they relate to PShnite This is a flaw of the compatibility
assessment, and must be rectified in the future.

[6] To put market efficiency back in the Art. 86 (2)afrsis of compatibility is precisely
the path that a new Commission Guideline must ¥gllon order to provide new
instruments for eradication of market distortions.

[7] So, what is clearly lacking, in the current comipidity procedure, is a refined
economic analysis, that is able to demonstrate ttlatcompensation which the public
undertaking is receiving on account of being an BSEin fact corresponding to the
effective additional costs that wouldn’t existtifvasn’t for the public service mission.

[8] The EC State aid framework has, in fact, narbable to prevent these distortions of
competition, clearly because the Commission has assessed nor established any
economic criteria for assessing the structure aenkldpment of programming price
mechanisms.

[9] The fact that it may be very difficult to properly allocate costs, and therefore, to
accept that all programming costs are to be allocatl to public service mission, must
not mean that all programming costs should be tread as SGEI given the
exceptionality treatment that would prevent enactiig of competition rules.

[10] The new Guidelines must incorporate a deep ewmomic assessment of
management efficiency, because there is absolutehp point in assuming that all
costs incurred by the public broadcaster are connéed with the public service
remit, when it's clear to see that some programmesdo not fulfil any particular
public service characteristics, and are, in fact, lao exhibited by commercial
broadcasters.

[11] This analysis is fundamental even for the tedieffects of Art 86 (2) because only
by an evaluation of reasonableness of costs may aomelude on the issue of
overcompensation. Therefore, it is also necessarysdrutinise the respect for
«management efficiency», in order to determine prtoonality of compensation».

[12] At the end of each year, an independent ctiatror auditing company must verify
in a transparent but effective manner, whetherdperted costs are in line with market
benchmarks, if such benchmarks do exist, at lebstagonal level. If not, and after
searches conducted at international level, maybe tis some room for wider discretion,
probably motivated by the fact that there are nmrmoercial broadcasters interested in
that particular active. This would probably qualifyas being a genuine component of
public service.

[13] These lines match some of the main princigiethe on-going Reform of all State
aid Communications, as state in the Consultati@uohent issued in"7June.
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