
1 

 

General Block Exemption Regulation (GBER) 
Frequently Asked Questions  

 
Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain 

categories of aid compatible with the common market in application of Articles 

87 and 88 of the Treaty  
 

State funding that meets the criteria of Article 107(1) TFEU is State aid. This 

must be notified to and cleared by the Commission before it is paid. The 
GBER exempts Member States from this notification obligation, as long as all 

the criteria are fulfilled. So the Regulation simplifies the procedure for aid-
granting authorities at national, regional and local levels. It allows them to 

provide a range of measures clearly favouring job creation and boosting 
competitiveness, and measures in favour of SMEs. The Commission thus 

encourages Member States to shift their aid budgets towards better targeted 
aid that is of real benefit to the European economy and society as a whole.  

 
The GBER has nearly tripled the number of block exempted measures 

compared to the previous regulations. Moreover, the Commission has 

substantially increased the aid intensities and notification ceilings for a series 
of aid measures covered by the previous regulations. This means that higher 

amounts of SME investment aid, training aid, and employment aid, amongst 
others, can be granted than before.  

 
The GBER also has conditions which aim to ensure that the beneficiary will 

indeed undertake a project or activity which he would not have done without 
the aid (incentive effect). The Regulation also leads to increased 

transparency, which allows third parties and other interested parties, like 
national judges, to know better if aid has in fact been granted and, if so, 

which conditions have to be fulfilled for the aid to be compatible.  
 

The national aid-granting authorities must ensure that the GBER conditions 
are respected. The purpose of this document is to give clear answers to 

some of the questions about how to apply the GBER. It is not intended as 

comprehensive guidance, but rather is based on the most common questions 
received mainly from national administrations. 

 
This document is a working paper prepared by the Commission services and 

is not binding on the European Commission as an institution. References to 
articles and recitals refer to the GBER unless otherwise stated. 
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Chapter I COMMON PROVISIONS 

 
Art. 1: Scope 

 

 Is regional aid to the steel, shipbuilding and synthetic fibre 
sectors covered by the GBER? Are all other categories of aid 

granted to these sectors covered by the GBER?  
 

According to Art. 1(3), regional aid to the steel, shipbuilding and synthetic 
fibre sectors is excluded from the scope of the GBER. Other categories of aid 

granted to these sectors are covered by the GBER.  
 
 

 In light of recital 14, could support to the food sector qualify 

as a regional aid scheme exempted under the GBER?  
 

Where regional aid schemes are targeted at particular sectors, they are likely 
to have sectorial rather than horizontal effects and for this reason 

should not be covered by the exemption from notification.  
 

Aid in support of the food sector would seem to have identifiable sectorial 
rather than horizontal effects, even though the concept of the food sector is 

wide and it would be possible to distinguish several subsectors.  
 

For this reason, the food sector should be considered as a "specific sector" 
and consequently, an aid scheme in support of this sector could not qualify 

as regional aid exempted from notification under Art. 13. 
 

 
 Could aid to a company active in the primary production of 

agricultural products and in the processing of those products 
providing support for the launch of a website for online trading 

for both types of products be covered by the GBER? 

 

The launch of a website for online trading of agricultural products (whether 
primary or processed) is a step in the marketing of agricultural products. 

Therefore, the financing of the whole website may be covered by the GBER.   
 

 Could an aid scheme for alternative activities of agricultural 
undertakings (i.e. for various non-agricultural activities falling 

under industrial and service sectors) be based on Article 13 and 
be considered horizontal aid and not sectorial aid for 

agriculture, as stated in recital 14? 
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Pursuant to Article 1(4), the GBER does not apply to regional aid schemes 

which are targeted at specific sectors of economic activity within 
manufacturing or services. A scheme whereby aid is granted for alternative 

activities of agricultural undertakings would in principle qualify as sectorial 

aid, since it would be limited to certain non-agricultural activities of 
companies active in agriculture, and these could be considered as targeted at 

a specific sector. So it would need to be notified. 
 

 Is it possible to approve a State aid scheme covering several 
categories under the GBER (for example, aids for consultancy in 

favour of SMEs as well as aid for R&D projects)? Should records 
regarding different categories of the same aid scheme 

exempted under the GBER be kept separate? 
 

A State aid scheme containing different categories under the GBER, covered 
in one national legal basis, can be approved. The national legal basis for the 

category of aid concerned should be indicated on the information sheets for 
GBER that must be sent to the Commission. If all the categories are based 

on the same national legal basis, one information sheet can be submitted, 

otherwise several information sheets are required. The aid grantor should 
demonstrate that the maximum aid ceilings are respected for each category 

of aid (taking into account the cumulation rules in the GBER) and keep 
separate records for each category of aid. 

 
 According to Art. 1(6)(c), the GBER does not apply to aid 

granted to undertakings in difficulty. An SME is considered to 
be an undertaking in difficulty, inter alia, where it is the subject 

of "collective insolvency proceedings"(Art. 1(7)(c)). How is it 
determined whether an undertaking is subject to “collective 

insolvency proceedings”? 
 

There is no common definition of this term provided in the GBER. As stated 
in Art. 1(7)(c), whether an undertaking is subject to collective insolvency 

proceedings depends on the criteria under national law. 

 
 Does the GBER apply to ad hoc aid granted to large enterprises? 

 
According to Art. 1(5), the GBER does not apply to ad hoc aid to large 

enterprises - except as provided for in Art. 13(1) on regional aid. This means 
that, except for regional aid, the GBER applies only to aid to large 

enterprises granted on the basis of aid schemes. 
 

 Does the legal right to receive the aid arise when the selection 
committee decides to provide the aid to the beneficiary or when 
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the contract between the provider and the beneficiary is 

signed? 
 

Aid is considered to be granted at the moment the legal right to receive the 

aid is conferred on the beneficiary under the applicable national legal regime1  
(see recital 36), i.e. when under the national law the decision to grant the 

aid is binding and can be executed before the courts. Normally, this would be 
when the contract between the provider and the beneficiary is signed. 

However, if under the national law a decision of a selection board is binding 
and can be executed before the courts, then that would be the decision date. 

 
 Would it be compatible with the GBER to limit tenders for 

potential aid beneficiaries to certain categories of undertakings 
such as cooperatives, craft businesses etc.? 

 
Member States can limit the scope of possible aid beneficiaries, e.g. to SMEs 

in the form of cooperatives, provided all the conditions of the relevant 
provisions of the GBER are still fulfilled. 

 

Art. 2: Definitions 
 

 Is the meaning of "individual aid" in Art. 2(3) ("ad hoc aid and 
notifiable awards of aid on the basis of an aid scheme") and in 

Art. 9(3) and 3(2) ("individual aid exempted pursuant to this 
Regulation") different?  

 
Art. 3(2) refers to the individual aid granted under a scheme – so it is a 

narrower definition, as it does not cover ad hoc aid which is covered by 
Art.3(3). Art. 9(3) refers to "individual aid exempted pursuant to this 

Regulation", which in turn means ad hoc aid and individual (non 
notifiable) case applications on the basis of a scheme. Moreover, the GBER 

does not apply to any individual aid if the aid exceeds the thresholds set out 
in Art. 6, whether it is ad hoc or on the basis of a scheme. 

 

 According to Art. 2(18)(a), a “disadvantaged worker” is 
someone who, inter alia, has not been in regular paid 

employment for the previous six months. Which types of 
contract are considered to be "regular paid employment" 

within the meaning of this provision (i.e. fixed-term contract or 
long-term contract, short-term contract, consulting contracts 

or ad interim)? 
 

                                                 
1
 Case T-109/01, Fleuren Compost BV, v Commission , EUR [2004] II-00127, p. 74. 
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Workers who have been employed by the same employer for six months are 

considered to be in regular paid employment, irrespective of any changes in 
their contractual status (e.g. from a trainee on a temporary contract to 

someone on a permanent contract). This is not the case, however, if the 

worker has been in and out of temporary employment with different 
employers.  

 
 Can we consider students who have just finished their studies 

as "severely disadvantaged workers" within the meaning of the 
GBER?  

 
Students entering the labour market cannot be considered as "severely 

disadvantaged workers" within the meaning of Art. 2(19), as studies are not 
considered as a period of "unemployment". This interpretation corresponds 

to general international definitions of unemployment. 
 

 Art. 2(10), concerning the definition of “tangible assets”, 
provides that "(...) in the transport sector transport means and 

transport equipment are considered eligible assets, except with 

regard to regional aid and except for road freight and air 
transport". Is this to be understood as two exclusions (one 

regarding regional aid and the other regarding aid for road 
freight and air transport) or should this be considered as a 

single exclusion (that is, regarding aid awarded under a 
regional aid scheme for activities in the road freight and air 

transport)? 
 

According to Art. 2(10), with regard to regional aid as well as to the road 
freight and air transport sectors, transport means and transport equipment 

are not considered eligible assets. Two exceptions from the general definition 
of eligible assets in the transport sector are provided: (i) all regional aid and 

(ii) freight road and air transport. This is in line with recital 35 which 
emphasises the special situation of overcapacity and specific competition 

problems in the road freight and air transport sectors.  

 
Art. 3: Conditions for exemption 

 
 Is there a form to be filled in for aid exempted pursuant to the 

GBER? To whom must this form be sent?   
 

Member States must submit summary information sheets for aid exempted 
pursuant to the GBER (see Art. 9). This form can be found in Annex III of the 

GBER and here. An interactive system (SANI) for the submission of summary 
information forms is here.    

http://ec.europa.eu/competition/state_aid/legislation/forms.html
https://webgate.ec.europa.eu/competition/sani/notifs_gber/
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Art. 4: Aid intensity and eligible costs 
 

 For the calculation of aid intensity, where costs have been 

incurred over more than one year, is it necessary to apply the 
present (discounted) values of State aid and eligible costs?  

 
Eligible costs should be discounted to their value at the moment of granting 

the aid. This means that all the elements entering into the calculation of the 
eligible costs (costs, benefits, etc.) should be discounted in order to arrive at 

a present value. Eligible costs incurred over a period of more than one year 
are discounted.  

 
 Does a new information sheet have to be sent to the 

Commission where there is an amendment to an aid scheme 
exempted under the GBER which modifies only the aid intensity 

(and remains within the permissible limits)? 
 

If an aid scheme exempted under the GBER is amended by modifying the aid 

intensity, the information on the change should be sent to the Commission 
through SANI, even if the aid intensity remains within the GBER limits. 

According to article 9(1) the summary information regarding the block 
exempted measures is published in the Official Journal and on the 

Commission's website, and if such information becomes obsolete, it may 
create confusion. 

 
Art. 5: Transparency of aid 

 
 The GBER applies only to transparent aid. Would a method to 

calculate the gross grant equivalent of aid in form of a 
guarantee consisting of the use of the safe-harbour premiums 

set out in the Guarantees Notice, for guarantees to both SMEs 
and large enterprises, be considered transparent? 

 

Such a methodology, applicable to both SMEs and large enterprises, should 
be notified and will be examined by the Commission on the basis of the 

Guarantees Notice (see Art. 5(1)(c)(i)). Section 3.3 of that Notice, which 
contains the safe-harbour premiums, takes account of the specific situation 

and needs of SMEs and sets out a simplified evaluation method as an 
exception to the general method. For aid to large enterprises, other 

conditions, in particular in section 4 of the Notice, may have to be 
considered. The notified method should also specify the type of guarantees 

and the type of underlying transactions at stake.  
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With regard to SMEs only, the application of the safe-harbour premiums as a 

basis of calculation of gross grant equivalent means that the GBER's 
transparency condition is met without any need to notify the calculation 

method (see Art. 5(1)(c)(ii)).   

 
 

Art. 6: Individual notification thresholds 

 
 Does the maximum allowable aid amount for fundamental 

research aid of €20 million under the GBER apply to one 
specific aid project, or the sum cumulative over different 

projects? Does it apply per annum or in total? 

 
The threshold applies per undertaking, per specific aid project and in total 

per specific project (i.e. not per annum). 
 

 Is the threshold for training aid of €2 million per training to be 
applied per undertaking or only per project? Is the notion 

"training project" defined by the GBER? For example: If a 
company receives €1 million training aid for language skills 

training for its employees working on-site, and €1.5 million 
training aid for management skills training for employees 

working off-site, should these aid amounts be cumulated? 
 

1. The notification threshold for training aid under the GBER applies to one 
single project, per company.  

 

2. The GBER does not precisely define the notion of "training project".  But 
this notion should be interpreted strictly to ensure that projects are not 

artificially divided to circumvent the notification thresholds in order to claim 
more aid. Where a project relates to  the same company, the same 

workforce and the same timing, then it can be considered as the same 
training project. However, aid for language skills for certain employees and 

for management skills for others may qualify as different projects.  
 

 
Art. 7: Cumulation 

 
 Is it possible to cumulate aid exempted under the GBER and aid 

which is not covered by the GBER?  
 

The same principles would apply as for cumulation of aid measures covered 

by the GBER. To avoid overcompensation, the sum of aid covering the same 
eligible costs cannot be higher than foreseen in the State aid legislation. To 
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be exempted from the notification, the total aid intensity cannot exceed the 

aid intensity in the GBER. As stated in recital 27, Member States should 
respect the Commission decision approving the aid not covered by the GBER 

in order to avoid overcompensation. 

 
 Do the maximum aid intensities applicable under the GBER 

apply only to the particular categories of aid foreseen in the 
GBER or do they also apply to all aid measures cumulated for 

the same project? 
 

Cumulation of aid covered by the GBER is regulated in Art. 7, which states in 
point (1) that "In determining whether the individual notification thresholds 

laid down in Article 6 and the maximum aid intensities laid down in Chapter 
II are respected, the total amount of public support measures for the aided 

activity or project shall be taken into account, regardless of whether that 
support is financed from local, regional, national or Community sources." 

Therefore, for example the amounts of maximum aid intensity applicable to 
regional aid granted under the GBER apply to regional aid and all other State 

aid measures involving the same eligible costs, plus the de minimis aid. 

 
 Is de minimis aid included in the amount of maximum aid 

intensity? 
 

Yes. According to Art. 7(3), aid exempted under the GBER cannot be 
cumulated with any other aid, including de minimis aid, in relation to the 

same, partly or fully overlapping eligible costs, if such cumulation would 
result in exceeding the maximum aid intensity under the GBER. 

 
Similarly, according to Art. 2(5) of the de minimis Regulation, de minimis aid 

cannot be cumulated with State aid for the same eligible expenses if this 
cumulation would lead to an aid intensity exceeding the level fixed in the 

specific circumstances of each case by means of an exemption regulation or 
a decision by the Commission.  

 

Art. 8: Incentive effect 
 

 According to Art. 8, the GBER shall only exempt aid which has 
an incentive effect. How should Art. 8 be applied in relation to 

large undertakings? 
 

According to Art. 8(3), in addition to the requirement that the beneficiary has 
submitted an application for the aid to the Member State concerned before 

work on the project or activity has started, the Member State concerned 
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must verify that documentation prepared by the beneficiary establishes one 

or more of the conditions set out in points (a) to (e) of that provision.  
 

This provision must be read in the light of recital (29), according to which 

Member States must 'ensure that the beneficiary has analysed, in an internal 
document, the viability of the aided project or activity with aid and without 

aid' and 'verify that this internal document confirms a material increase in 
size or scope of the project/activity, a material increase in the total amount 

spent by the beneficiary on the subsidised project or activity or a material 
increase in the speed of completion of the project/activity concerned.' 

 
In order to ensure the uniform application of Article 8(3), the need to 

thoroughly verify compliance with the incentive effect-requirement 
for large companies must be emphasized. The national authorities, when 

applying Article 8(3), should at least: 
 

o ensure that the beneficiary has analysed in an internal document the 
viability of the aided project or activity with and without aid, and  

 

o ensure that such internal document was submitted and contains a 
prima facie credible analysis and demonstration of the incentive effect.  

   
Mere declaratory statements from a beneficiary that an aid helps increase 

the scope or size of a project will not be considered sufficient to demonstrate 
the incentive effect for large companies under the GBER. 

 
 What can be regarded as "documentation prepared by the 

beneficiary” establishing one or more of the criteria set out in 
points (a) to (e) of Article 8(3) of the GBER? How should the 

Member State verify that documentation?  
 

A business plan presenting the project in detail and explaining why the aid is 
necessary to increase the size/scope of the project, total amount spent or 

speed of completion would be appropriate to demonstrate the incentive 

effect of the aid. However, a dedicated business plan is not mandatory. The 
beneficiary could also provide the necessary information to show the 

incentive effect of an aid in another form along with the aid application. The 
Member State must then check the documentation provided by the 

beneficiary and keep proof in its files that it performed such a check and 
found the incentive effect justification convincing/reasonable. 

 
 

 Is it necessary to verify the incentive effect according to the 
indications given in the GBER only for individual aid granted to 
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large companies subject to individual notification or for any aid 

granted to large companies?  
 

According to Art. 8, the incentive effect should be verified for all aid 

granted under the GBER, for SMEs and for large undertakings. The 
conditions differ between SMEs (Art. 8(2)) and large undertakings (Art. 

8(3)). If these conditions are not fulfilled, the entire aid measure cannot be 
exempted from the notification requirement (Art. 8(6)). Aid subject to 

individual notification should fulfil the conditions set out in the relevant 
guidelines and frameworks applicable to the aid concerned. 

 
 In order to establish the incentive effect of regional 

investment aid granted to large enterprises within the 
meaning of Art. 8(3), what additional conditions need to be 

fulfilled? 
 

In addition to fulfilling the requirements in Art. 8(2) and the Member State 
verifying that documentation prepared by the beneficiary establishes one or 

more of the criteria set out in points (a) to (d), the incentive effect of the aid 

may also be established on the basis of the criterion stipulated under (e), i.e. 
that the project would not have been carried out as such in the assisted 

region in the absence of the aid. This is also explained in recital 29. 
 

 In regional aid BER No 1628/2006 (which is no longer in 
force), but also in the currently applicable Regional Aid 

Guidelines (RAG), “the start of work” has been defined as 
"either the start of construction work or the firm commitment 

to order equipment, excluding preliminary feasibility studies.” 
Does the explanation in recital 28 of the GBER (“activities 

relating to the aided project”) have the same meaning as 
"firm commitment” in the regional aid BER or the RAG?  

 
It follows from recital 28 and Article 8(2) of the GBER, as well as from 

Footnote 40 of the RAG, that only preliminary feasibility studies and not 

implementation activities can be carried out before the 'start of work'. The 
examples cited in the RAG (start of construction, firm commitment to order 

equipment) are examples of implementation activities; other examples of 
implementation activities outside the RAG could be the recruitment of staff 

specifically for the aided project or the purchase of land. There is no 
contradiction between the GBER and the RAG. 

 
 Would the situation where a procedure similar to a public 

procurement procedure (which may be a requirement for 
Structural Funds funding, for example an obligation for the 
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beneficiary to collect three bids) is carried out by aid 

applicants, irrespective of whether they are contracting 
authorities under public procurement law, before submitting 

an application to the aid grantor, in order to ascertain how 

much the project will cost, be regarded as “activities relating 
to the aided project” in the context of Article 8?  

 
No agreement with the bidders is concluded before the aid 

application has been submitted to the aid grantor. The focus 
of the procurement procedure is the costs of the project for 

which the applicant will submit an aid application. The 
undertakings (future applicants) thus organize tender 

procedures themselves to determine the cost of the project; 
they are not participants in the tender.   

 
The GBER does not specifically require prospective aid applicants to 

determine costs of the project for which aid will be requested afterwards. 
Therefore, the overall objectives have to be considered. According to recital 

28, aid has insufficient incentive effect where the beneficiary would already 

engage under market conditions alone in activities or projects, so the GBER 
would not apply to aid for such activities. One indication that the beneficiary 

would not engage in the activity without the aid is that no implementation 
activities relating to the project are carried out before the 'start of work'.  

 
On the other hand, preliminary feasibility studies are an example of an 

activity which would not be qualified as implementation activity, because it is 
purely preparatory. A procedure organised by the future aid applicant purely 

in order to respond to a statutory obligation and to determine the cost of the 
project could be qualified as preparatory activity, provided there are no 

intrinsic elements of implementation. It is important that the procedure does 
not bind the applicant or result in conclusion of a contract before the aid 

application so that he is free not to accept any bid and would only decide 
after the aid application whether or not to accept a bid. If, however, the 

applicant is legally bound to accept a bid, this procedure could qualify as an 

act of implementation. 
 

 Is it contrary to the incentive effect requirement of Art. 8 to 
conclude agreements and make payments based on them, in 

particular preliminary contracts for purchase options and pre-
contracts of sale, before the aid application is submitted?  

 
Footnote 40 of the Regional Aid Guidelines defines ‘start of work’ as either 

the start of construction work or the first firm commitment to order 
equipment, excluding preliminary feasibility studies. Whether the agreements 
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and payments made on the basis of these agreements can be considered a 

"first firm commitment" to start the project does not necessarily depend on 
the formal classification of the agreements in question, but on the terms of 

those agreements. If contractual obligations make it difficult from an 

economic standpoint to abandon the project in a given case, particularly 
because a considerable sum of money would be lost, work will be deemed to 

have started within the meaning of Art. 8. A more detailed examination of 
the specific circumstances of the case would be needed to see if this is 

indeed the case. 
 

Art. 9: Transparency 
 

 Where State aid is granted to an undertaking outside any aid 
scheme in accordance with the requirements of the GBER, but 

the Member State concerned fails to forward to the European 
Commission a summary of the information regarding the aid 

measure as required by Art. 9, will the undertaking benefitting 
from the measure need to repay the aid it received? 

 

The undertaking runs the risk that a national judge might require the 

reimbursement of the aid if a complaint is made. As a national judge cannot 
declare State aid compatible or not (only the Commission can), if there is 

any complaint, he/she may have to declare that all the conditions for 
exemption are not fulfilled.  Then, without prejudice to the compatibility of 

the aid, the judge may take any appropriate measures to give full effect to 
the standstill obligation included in Article 108(3) TFEU, including 

reimbursement of the aid or payment of interest (depending on whether the 

Commission has already declared the aid compatible or not). If a complaint 
is lodged with the Commission, the Commission must assess the 

compatibility of the aid. Consequently, the undertaking would be asked to 
pay back the aid only if it is not compatible. 

 
 

 If an aid measure covered by the GBER is modified, does this 
require submission of additional information to the European 

Commission? 
 

If a measure falls under the scope of the GBER (as defined in Art. 1), Art. 9 
requires the submission of an information sheet to the Commission. If the 

measure is modified, a new information sheet containing the amendments 
must be sent to the Commission to ensure that the provisions of the GBER 

are still fulfilled. 
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Art. 12: Specific conditions applicable to investment aid 

 
 Do the conditions for investment aid specified in Art. 12 also 

apply to environmental aid?  
 

The GBER should cover the same types of environmental investments as the 

environmental aid guidelines. The conditions in Art. 12(1)(a), which normally 
apply to all investment aid under the GBER, do not always fit the specificity 

of environmental investment aid. This is why Art. 18(6) and (7) include 

specific provisions regarding the form of the eligible investment derogating 
from the general provisions of Art. 12(1)(a). 

 
 What types of investment aid does Article 12(1)(a) cover, i.e. 

what does "an investment… relating to the setting-up of a new 
establishment [or] the extension of an existing establishment" 

mean? 
 

The purpose of Art. 12(1)(a) is to ensure that the aid goes to a new, 
additional investment. Consequently, "the setting up of a new 

establishment" can cover, for example, a situation where a new factory is 
built or a new machine is purchased. The "extension of an existing 

establishment" can cover, for example, the situation where an existing 
factory is extended with an additional production unit. 

 

 May aid be granted for wage costs while the investment itself is 
funded without any aid?  For example: the applicant is 

implementing the investment project from his own money and 
has installed the first floor of the building and employed people, 

but another floor of the building still needs to be constructed.   
 

It is possible that aid is granted for wage costs while the investment itself is 
funded without any aid. The GBER in fact obliges Member States to choose 

between financing investment based on the costs of investment or on the 
costs of employment. With regard to SME investment and employment aid, 

only one cost or the other is eligible (see Article 15(3)). With regard to 
regional aid, eligible costs can be a combination of the two, provided that the 

aid does not exceed the most favourable amount resulting from the 
application of either calculation (see Article 13(5)).  
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Chapter II SPECIFIC PROVISIONS FOR THE DIFFERENT CATEGORIES 

OF AID 

 

Section 1 Regional aid 
 

Art. 13: Regional investment and employment aid 
 

 What is the aid intensity for regional investment aid relating to 
non-Annex I products in Outermost Regions? 

 

The aid intensity of regional investment aid relating to non-Annex I products 
may never exceed the thresholds shown in the regional aid maps. 
 

 
 Regional aid may cover investment costs and job-related costs. 

The relevant rules sometimes refer to "either investment or 
jobs" (which appears to mean that a measure must support 

either investment or jobs but not both at the same time and for 

the same project) and sometimes to the "sum of investment 
and jobs"(which appears to mean that a measure may support 

both investment and jobs at the same time but that their sum 
should remain below the maximum allowable aid intensity). 

Which interpretation is correct? 
 

Art. 13(5) allows for three possible ways to calculate the aid intensity for 
regional aid under the GBER: (1) as a percentage of the investment costs 

(tangible and intangible); (2) as a percentage of the estimated wage costs 
over a two-year period; and (3) as a combination of options 1 and 2, i.e. a 

combination of investment costs and wage costs. In this case, the higher 
amount obtained with option 1 or 2 is used as the threshold. 

 
 Are costs such as those incurred by a hotel for furniture 

considered as eligible costs under the GBER? Can they be taken 

into consideration under regional aid?  
 

Depending on the category of State aid, the cost of hotel furniture could be 
considered as eligible costs, provided that all the conditions of the GBER 

are fulfilled. One example is SME investment aid as provided for in Art. 15. 
In addition, support to purchase hotel furniture could possibly also qualify 

as de minimis aid if all the conditions of the de minimis Regulation are met.   
 

In the specific case of regional investment and employment aid, as foreseen 
under Art. 13, the specific conditions applicable to investment aid under 
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Art. 12 must be taken fully into account. More specifically, Art. 12(1)(a) 

states that, to be considered eligible, an investment shall consist of "an 
investment in tangible and/or intangible assets relating to the setting-up of a 

new establishment, the extension of an existing establishment, diversification 

of the output of an establishment into new additional products or a 
fundamental "change in the overall production process of an existing 

establishment". This definition is also in line with the meaning of initial 
investment under Art. 34 of the Regional aid Guidelines (RAG).  

 
This means that the cost of hotel furniture could be considered as eligible if 

it is linked to an initial investment project and is accepted as fixed 
assets/capital expenditure under national law, i.e. can be depreciated, 

and provided the cost is not incurred in the context of a replacement 
operation. Art. 34 of the RAG further specifies that "replacement investment 

which does not meet any of these conditions is thus excluded from the 
concept". For example, replacement of mattresses twice a year would be 

considered replacement, and so would be unacceptable, whereas 
replacement of a standard bed by a water bed could be considered as an 

upgrade. 

 
To better understand this interpretation, please refer also to two decisions of 

the Commission regarding State aid cases N832/2000 and NN118/2000.  
 

 What is exactly meant by "ad hoc aid which is only used to 
supplement aid granted on the basis of regional investment aid 

schemes”? Could you provide an example? Does it mean that 
when a company has already received regional aid under an aid 

scheme  another aid grantor can give for the same project (and 
eligible costs) additional money? 

 
As explained in recital 38, ad hoc aid granted only to a single undertaking is 

considered to have very limited positive structural effects on regional 
cohesion and employment. For this reason, while regional aid schemes can 

be exempted under the GBER, ad hoc regional aid should be notified to the 

Commission.  
 

The exception to this rule concerns ad hoc regional aid when it is used to 
supplement aid granted on the basis of regional investment and 

employment aid schemes, provided that such ad hoc aid fulfils all the 
conditions of the GBER. It can be considered that ad hoc aid is only used 

to supplement aid granted on the basis of regional investment and 
employment aid schemes, where aid on the basis of such a scheme has been 

indeed already granted to the undertaking in question and the ad hoc aid is 
granted to the same investment and, consequently, for the same eligible 
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costs. As stipulated in Art. 13(1), ad hoc aid may not exceed 50% of the 

total aid to be granted for the investment. It must be stressed that Art. 
13(1) refers only to regional and employment ad hoc aid. 

 

 Can the acquisition of used industrial buildings from an 
active enterprise be considered as eligible investment 

according to Article 13 of the GBER or the Regional aid 
guidelines? 

 
According to the third paragraph of Article 13(7) of the GBER and point 54 of 

the RAG, except in the case of SMEs and takeovers, all assets acquired 
should be new. Therefore, such assets could only be considered as eligible in 

the case of a takeover or if the beneficiary is an SME. 
 

 Do we need to take into account the fact that in providing 
State aid to an enterprise in the form of tax incentives in line 

with the GBER, the value of the used industrial buildings it 
acquires has already been accounted for as an appropriate 

initial investment aid? 

 
In accordance with Article 13(7), assets for whose acquisition aid has already 

been granted prior to the purchase should be deducted, and only the costs of 
buying assets from third parties should be taken into consideration.  

 
In practice, for takeovers and SMEs, this depends on the sale price of the 

buildings for acquisition by the new enterprise. If, as a result of the previous 
State aid granted to the company which is selling the building, this value is 

lower than the market sale price, then such previous aid has to be taken into 
consideration for determining the aid related to the assets. If the transaction 

is done under market conditions, it can be assumed that there is no transfer 
of aid. There should be no transfer of aid through the sales value of the 

buildings if this would have the effect of exceeding the applicable regional aid 
ceiling. 

 

 May a part of a larger investment project be considered as a 
new investment?  Is it possible to establish an incentive 

effect only in relation to a part of a larger project? 
 

Article 13(10) states that in order to prevent a large investment from being 
artificially divided into sub-projects, it will be considered to be a single 

investment project when the investment is undertaken within a period of 
three years by the same undertaking or undertakings and consists of fixed 

assets combined in an economically indivisible way.  
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In practice this means that for a larger investment project, the total aid 

amount (granted for all the distinct phases) will have to be considered in 
relation to the total eligible costs for the whole project in order to determine 

whether the applicable maximum aid intensities are respected. This also 

implies that if at the start of the full project an application is made for State 
aid and the total eligible costs are determined at a certain amount, it will not 

be possible to artificially increase these eligible costs and aid amount by 
extending the project. This is because the incentive effect of such aid is 

assessed at the time the aid is granted. Therefore, an increase in the aid 
amount while the project is taking place would not be justified.  

     
Art. 14: Aid for newly created small enterprises 

 
 Can a small enterprise created by a descendant of a retired 

entrepreneur on the basis of the assets of the latter's own 
closed-down enterprise profit from the aid for newly created 

small enterprises, block exempted under Article 14? 
 

A detailed analysis of the circumstances of each case would be required. 

However, in principle, if under national law the new enterprise is not a legal 
successor and is not controlled by owners/shareholders of the previous 

undertaking (acting on the same relevant market/adjacent markets), Article 
14(6) would apply. This means that such a small enterprise could benefit 

from regional aid under Article 14, provided that all the GBER conditions are 
met. 

 
Section 2 SME investment and employment aid 

 
Art. 15: SME investment and employment aid 

 
 The section on SME investment and employment aid in the GBER 

does not provide for the possibility of increasing aid for SMEs by 
means of a regional bonus. Does this mean that an authority 

operating a nation-wide SME aid scheme may no longer raise the 

aid intensity when an applicant SME is located in an assisted 
area?  

 
Under Regulation (EC) No. 70/2001 higher aid intensity thresholds were 

applicable where the investment took place in areas which qualified for 
regional aid. Under the GBER Member States must now choose between SME 

aid and regional aid. 
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 Are movables financed through financial leasing containing an 

obligation to purchase the asset at the expiry of the term of the 
lease eligible under Art. 15?  

 

In order to be eligible under the GBER, investments must satisfy several 
conditions, such as the condition that the investment be financed through an 

agreement of financial leasing. The second paragraph of Art. 13(7) reads: 
"Costs related to the acquisition of assets under lease, other than land and 

buildings, shall be taken into consideration only if the lease takes the form of 
financial leasing and contains an obligation to purchase the asset at the 

expiry of the term of the lease". This condition concerns the other aids 
targeting investments, such as those granted to SMEs according to 

Art. 15. In the case of movables, the conditions in Art. 2(10) and 12(1) 
apply, since it concerns tangible assets. Art. 12(2) applies to intangible 

assets only. 
 

 Is it possible to grant aid to SMEs for ecological investments via 
Art. 15 and not via the provisions on ecological investment aid 

of Art. 18 and following of the GBER? 

 
It is possible to apply Art. 15 to environmental investments in SMEs, as long 

as they fulfil its conditions. It means that 10-20% of the total investment 
costs (not only of the extra costs) can be supported and there is no specific 

condition concerning the level of the Community standards (see below) in a 
given case. 

 
Section 3 Aid for female entrepreneurship 

 
Art. 16: Aid for small enterprises newly created by female 

entrepreneurs 
 

 Is the exemption also valid for women who take over an 
enterprise (transfer of business) and for inherited businesses 

(business inherited by the daughter from the parents)? 

 
Business succession by inheritance or takeover of an existing company is not 

covered by Article 16, which applies only to small enterprises newly 
created by female entrepreneurs. However, this could be covered by Article 

15 on SME investment and employment aid provided that all the GBER 
conditions are met.  

 
Section 4 Aid for environmental protection 

 
Art. 17: Definitions 
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 What are the "Community standards" referred to in the GBER 
under Art. 17(3), 18, 20 and 21 and where can we find them? Is 

there, for example, a comprehensive list of these or any other 

guidance note available? 
 

According to Article 17(3), "Community standard" means either a) a 
mandatory Community standard setting the levels to be attained in 

environmental terms by individual undertakings; or (b) the obligation under 
Directive 2008/1/EC to use the best available techniques as set out in the 

most recent relevant information published by the Commission pursuant to 
Article 17(2) of that Directive. 

 
The environmental Community standards applicable in specific cases are set 

out in the relevant EU legislation; there is no general list of such 
environmental Community standards. 

 
 Does the definition of "energy-saving measures" in Art. 17(12) 

mean that only actions directly related to the production cycle 

are supported? 
 

No, Article 17(2) defines "energy-saving measures" as actions which 
enable undertakings to reduce the amount of energy used notably in their 

production cycle. Actions directly related to the production cycle are 
therefore provided only as an example, as they are probably the most 

common form of energy saving measure.  
 

Art. 18: Investment aid enabling undertakings to go beyond 
Community standards for environmental protection or increase the 

level of environmental protection in the absence of Community 
standards 

 
 According to Art. 18(7) in Art. 21(5), 22(3) and 23(3), the 

eligible investment shall take the form of investment in tangible 

assets and/or in intangible asset. Are all of the tangible assets 
specified in Art. 17(12) eligible for investment in cases of 

investment aid for energy saving measures, high-efficiency 
cogeneration and promotion of energy from renewable energy 

sources? 
 

Art. 17(12) is included in the general part of the section of environmental aid 
and is therefore applicable to different types of investment aid included in 

this section. It defines in more detail the scope of eligible tangible 
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investments referred to in Art. 18(7) for the purposes of environmental aid 

granted under the GBER.  
 

Art. 19: Aid for the acquisition of new transport vehicles which go 

beyond Community standards or which increase the level of 
environmental protection in the absence of Community standards 

 
 Does Art. 19 allow the acquisition of transport vehicles in road 

freight and air transport sectors or is it covered by the 
prohibition of Art. 2 (10)? 

 
Article 19(3) contains an exhaustive list of transport sectors in which the 

grant of aid for acquisition of new transport vehicles can be found, under 
certain conditions, compatible and exempted from the notification to the 

European Commission.  
 

Aid for acquisition of new transport vehicles in air transport is not included 
and so is not covered by Article 19. The acquisition of new transport vehicles 

in the road sector for environmental purposes would be allowed under the 

conditions defined in Article 19. This can be considered as a derogation from 
the definition in Article 2(10), which is justified also in recital 35 by the 

environmental purpose of the aid.  
 

 
Art. 21: Environmental investment aid for energy saving measures 

 
 What is the Community standard mentioned in Art. 21(3)?   

 
According to Article 17(3), "Community standard" means either a) a 

mandatory Community standard setting the levels to be attained in 
environmental terms by individual undertakings; or (b) the obligation under 

Directive 2008/1/EC to use the best available techniques as set out in the 
most recent relevant information published by the Commission pursuant to 

Article 17(2) of that Directive. 

 
There is no general list of such environmental Community standards; the 

environmental Community standards applicable in specific cases are set out 
in the relevant EU legislation. 

 
See for example the standard for water protection.   

 
Art. 22: Environmental investment aid for high-efficiency 

cogeneration 
 

http://ec.europa.eu/comm/competition/state_aid/register/ii/doc/N-670-2007-WLWL-en-05%2006%202008.pdf
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 What does "reference investment" mean? 

 
The notion of the reference investment is explained in Article 18(6)(b) as an 

"investment that provides a lower degree of environmental protection 

(corresponding to mandatory Community standards, if they exist) and that 
would credibly be realised without aid".  

 
For example for renewable power, the reference investment is the 

conventional production of the same type of power. Often, it will be a gas 
power station.  

See here, for example.   
 

Art. 23: Environmental investment aid for the promotion of energy 
from renewable energy sources 

 
 What is the definition of “conventional power plant” under Art. 

23(3)? 
 

Rules on renewable energy in Article 23 refer, as regards the reference 

investment (to be deducted from eligible costs), to a conventional power 
plant using fossil fuels (gas, coal, etc.) for the production of energy. 

However, when considering the reference investment (conventional power 
plant), the realistic alternative is to be taken into account,  e.g. the absence 

of natural gas distribution in certain areas. 
 

 Do authorities that want to put in place a scheme for aid for 
renewables under Art. 23, knowing that they are able to 

increase the aid intensities in the future from 45% foreseen 
under Art. 23 to 55%, have to notify the whole scheme despite 

being block exempted, or would only the increase in the aid 
intensities have to be formally notified considering that all 

other conditions will remain untouched? 
 

Where a scheme covered by the GBER is modified in a way that the aid 

intensity under the scheme exceeds the maximum aid intensity foreseen in 
the GBER, the modified scheme has to be notified to the Commission. 

 
 

Section 5 Aid for consultancy in favour of SMEs and SME 
participation in fairs 

 
 

Art. 27: Aid for SME participation in fairs 
 

http://ec.europa.eu/comm/competition/state_aid/register/ii/doc/N-809-2006-WLWL-en-13.04.2007.pdf
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 What is the meaning of the term: “first participation”? “First” - 

in the geographical sense (e.g.: first fair in Frankfurt, first in 
Brussels, first in Poznan …) or in the sectoral sense (first 

participation in the machinery fair, first participation in the 

transport fair …)? 
 

Any SME might get support for participation in several fairs provided that the 
fairs are different in terms of organisation and/or geographical criteria. In 

the examples provided the fairs seem to be different in terms of 
organisation.  

 
 

Section 7 Aid for research and development and innovation 
 

Art. 30: Definitions 
 

 How are terms like “prototype”, “pilot project” and 
“demonstration project" in Art. 30 interpreted, or  where can 

we find a legal definition for them? 

 
There is no common definition of those terms. However, the indications in 

the Frascati Manual can be used to establish if the prototype (or 
pilot/demonstration project) can be eligible for R&D aid. 

 
 How is a research project defined, and what phases does it 

comprise? 

There is no EU definition of a research project for the purposes of state aid. A 

project should include clear objectives, activities to be carried out to achieve 
those objectives (including their expected costs), and concrete deliverables 

to identify the outcomes of the research activities and compare them with 
the relevant objectives. Moreover, even if state aid rules do not determine in 

any precise manner how a research project should be construed, it is 
necessary to ensure that the integrity and uniqueness of a project is 

respected (e.g. in the sense that it must be separable from any other 

projects, both cost-wise and time-wise).this is to ensure that the projects are 
not artificially divided to circumvent the notification thresholds (and/or rules 

on the incentive effect) in order to claim more aid by artificially splitting a 
given project. 

 
Art. 31: Aid for research and development projects 
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 Can the bonus mentioned under Article 31.4.(b)(i) be granted 

in the case of a collaboration project involving one Member 
State and one third country? 

No, a cross-border project must be carried out in at least two different 

Member States or in at least one Member State and one EEA member 
(Iceland, Liechtenstein or Norway). 

 

Art. 32: Aid for technical feasibility studies 

 
 Can technical feasibility studies be purchased from an external 

source or do they need to be undertaken internally? 

It does not matter whether the aid beneficiary undertakes the feasibility 

studies itself or not. In the latter case, however, such studies must be 
purchased from third parties under market conditions. 

 
 

Art. 34: Aid for research and development in the agricultural and 
fisheries sectors 

 

 What types of institutions or research organizations can 
receive support as defined in Article 34? Article 34(4) states 

that "The aid is granted directly to the research organisation…" 
Does this means that: (A) only research organisations can 

receive funding as defined in this article or (B) that other 
entities may also receive it, e.g. private companies dedicated 

not only to research but, in this case, conducting research and 
meeting all the conditions laid down in the Article? 

 
Article 30(1) says that a ‘research organisation’ means an entity, such as a 

university or research institute, irrespective of its legal status (organised 
under public or private law) or way of financing, whose primary goal is to 

conduct fundamental research, industrial research or experimental 
development and to disseminate its results by way of teaching, publication 

or technology transfer; all profits must be reinvested in these activities, the 

dissemination of their results or teaching; undertakings that can exert 
influence upon such an organisation, for instance in their capacity as 

shareholders or members of the organisation, shall enjoy no preferential 
access to the research capacities of such an organisation or to the research 

results generated by it.  
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Only the undertakings that meet all the criteria in this definition qualify as 

research organisations and can benefit from block exempted aid under 
Article 34. 

 

Art. 35: Aid to young innovative enterprises 
 

 Can the same company receive two aids on the basis of this 

article when the eligible costs are different and the threshold of 
€1 million is respected?  

 
According to Art. 35(5), the beneficiary may receive the aid for young 

innovative enterprises only once during the period in which it qualifies as a 

young innovative enterprise. This means it can receive maximum €1 million 
over the whole eligibility period (period during which it qualifies as young 

innovative enterprise). This amount can be granted once (one aid of €1 
million) or divided into several (e.g. 2 aids of €500,000), but the total 

amount cannot exceed €1 million. 
 

Furthermore, according to Art. 7(5)(b), aid for young innovative enterprises 
can also be cumulated with aid exempted under Art. 29 (risk capital aid) and 

aid exempted under Art. 31 to 37 (different categories of RDI aid) for 
different eligible costs. 

 
 Is Article 35, regarding aid to young innovative enterprises, 

applicable to aid favouring activities in the primary production 
of agricultural products? 

 

Agriculture is exempted from the GBER's scope, but it is true that there is a 
double omission of the term 'innovation' (in recital 10 and Article 1(3)(b)). 

This contrasts to the wording of the provisions relating to fisheries, which 
twice (recital 9 and Article 1(3)(a)), do refer to innovation. This difference in 

wording does not imply a deliberate exclusion of innovation aid for 
agriculture.  

 
Section 2.1 of the R&D&I Framework allows for innovation aid in all sectors 

covered by the Treaty. The R&D&I Framework also explicitly foresees that it 
also applies to those sectors which are subject to specific Community rules 

on State aid, unless such rules provide otherwise (section 2.1, paragraph 4). 
The specific rules in section 9 of the R&D&I Framework relating to 

agriculture, which concern aid intensities and certain forms of cooperation, 
do not mention innovation. However, since there are no specific rules for 

innovation in agriculture legal instruments, such aid would fall under the 

common R&D&I provisions and not section 9, and the R&D&I Framework 
would therefore apply to agriculture also with regard to innovation.  
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The GBER is applicable to the same categories of aid as the R&D&I 
Framework. Innovation aid measures for agriculture should therefore also be 

covered by GBER, even if this is not explicitly mentioned. There is no 

particular substantive reason why innovation aid for agriculture should not be 
block exempted. 

 
Art. 36: Aid for innovation advisory services and for innovation 

support services 
 

 Is the wording concerning aid granted in the form of reduced 
prices by a non-for-profit entity in Section 5.6 of the R&D&I 

Framework different from the wording of Art. 36? 
 

The GBER is applicable to the same categories of aid as the R&D&I 
Framework on this point. Aid measures for advisory services through non-

for-profit organisations in form of reduced prices are also covered by the 
GBER, even if it is not explicitly mentioned as it is in the RDI Framework. 

 

Art. 37: Aid for the loan of highly qualified personnel 
 

 Can the lending organization be compensated for lending the 
personnel? 

Yes, but only insofar as such compensation is effectively borne by the SME 
as part of the borrowing (personnel) costs and does not translate into an 

advantage to the lending organisation. 
 

Section 8 Training aid 
 

Art. 38: Definitions 
 

 Can training aid be given to the self-employed or is the 
existence of an employee-employer relationship a prerequisite 

for granting training aid? 

 
As indicated in Art. 38, only employees are eligible for training aid, not 

employers/self-employed. However, for entrepreneurs/self-employed 
persons/owners of the undertaking, either Art. 26 of the GBER on 

consultancy services for SMEs or the de minimis Regulation might be used. 
 

Art. 39: Training aid 
 

 Art. 39(4)(c) and (d) provide that "other current expenses 
such as materials and supplies directly related to the project", 
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as well as "depreciation of tools and equipment, to the extent 

that they are exclusively used for the training project", are 
eligible. The beneficiary, a (commercial) company active in the 

social economy sector as an insertion company, which gives on 

the job training to disadvantaged employees, claims that the 
depreciation of its machines and vehicles can be eligible 

because they are exclusively used for training activities.  
In our view such a broad interpretation could lead to (hidden) 

operating aid or investment aid, which should not be 
subsidized through a training aid scheme. Moreover, the 

training does not take place on a theoretical level, but on the 
job, so there is actually also an economic activity being 

performed at the same time, for which the company also 
receives revenue. Which costs are eligible in such a situation? 

 
In principle, the costs for materials and depreciation costs can be counted as 

eligible to the extent they are used for the training. Thus, all costs are 
eligible for materials used exclusively for training. However, if certain 

materials have a dual use – training and another economic activity – we can 

only count the part of the costs which is exclusively used for the training. In 
the example given, it seems that the training company itself has as 

economic activity the training of disadvantaged workers. The question that 
arises is, who is the owner of the machines? If the owner is the training 

company, then the material and depreciation costs cannot be regarded as 
eligible costs, because the training company is paid for the training, 

including such costs. If the company employing the disadvantaged workers 
is the owner, and the materials are exclusively used for training, then the 

costs can be subsidised. If the materials are also used for any other 
economic activity, then the costs can be subsidised only to the extent to 

which they are used for training purposes.  
 

In any event, for on the job training the full current expenses and 
depreciation costs cannot be accepted if the company is at the same time 

performing its normal economic activity, for which it gets revenues. There 

has to be a distinction between the costs exclusively relating to training and 
the costs relating to another economic activity.  

 
 Is it possible to award training aid in respect of agency workers 

(i.e. temporary workers where the company pays a fee to an 
agency for their services)? What is the definition of an 

"employee" in the GBER? 
 

National labour law rules apply in determining which categories of staff 
should be considered as employees for the purposes of the GBER. If, 
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according to national legislation, an enterprise is not considered to be the 

employer of staff working on hire from an interim employment agency, such 
staff are not employees of the enterprise and are not eligible for training aid 

under the GBER. 

 
 In case a company wants to support training costs for the type 

of training where the trainees will be issued a certificate from 
an education institution and the company whose employees 

participate will pay a fee for the training, how are the eligible 
costs calculated given that on the invoice there is not available 

information on how the price composition of the training 
(number of trainees, travel cost, other expenses like materials, 

tools or equipment)? 
 

Art. 39(4) on training aid provides a list of possible eligible costs. Member 
States must ensure that the aid covers only these eligible costs. Member 

States are responsible for setting up a control system to ensure that the 
conditions of the GBER are fulfilled before granting the aid. This is also 

important in view of possible monitoring by the European Commission (see 

Art. 10). 
 

 What kind of expenses are covered by the notion of "other 
current expenses such as materials and supplies directly 

related to the project" in Art. 39(4)(c)? 
 

These include expenses for the purchase of training manuals, brochures, 
stationery or materials specific to a given industry, which might be used in 

the process of exercising certain activities by the participants of the training. 
 

 Is it possible to consider capital expenses eligible pursuant to 
Art.39(4)(c)? Capital expenditures are understood as new 

office furniture, equipment, copy machines, computers and 
other devices for the training centre. 

 

In principle, capital expenses cannot be considered eligible under Art. 39(4) 
as they might be a (hidden) investment aid which should not be subsidized 

through a training aid scheme.  
 

 What expenditure could be eligible under Article 39(4) in case 
of opening of a new training centre?  
 

The assessment depends to a large extent on the activities of the centre. If 

the training centre itself has as economic activity the provision of training, 
the question arises: who is the owner of the materials and equipment? If the 
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owner is the training centre, then the materials and depreciation costs 

cannot be regarded as eligible costs, because the training centre is paid for 
the training, including such costs. If the materials/equipment are owned by 

the company employing the trainees, the situation is different. If the 

materials are exclusively used for training, then the costs can be subsidised. 
If the materials are used also for any other economic activity, then the costs 

can be subsidised only to the extent to which they were used for training 
purposes. 

 
 Can the depreciation of assets be included in the eligible costs of 

training aid under the GBER if the company received regional 
investment aid for these assets and the maintenance period has 

not yet expired? The maintenance period refers to the obligation 
set by the RAG or GBER (Article 13(2)) in case of regional 

investment aid to maintain the investment in the recipient region 
at least for 5 years (or 3 years in case of SMEs)).  

 
In principle, depreciation is eligible (Article 39(4)(d)) to the extent that the 

tools and equipment are exclusively used for the training project. According 

to Article 7, cumulation is allowed if the eligible costs are different or to the 
extent that they are overlapping up to the highest amount or intensity 

allowed. However, if the owner of the assets is also the entity providing 
training as an economic activity, materials and depreciation will not be 

eligible, because the provider of the training is paid for the training including 
such costs.  
 

Section 9 Aid for disadvantaged and disabled workers 

 
Art. 40: Aid for the recruitment of disadvantaged workers in the 

form of wage subsidies 
 

 Do we have to follow the conditions stipulated in Art. 40 
in case aid is planned to be granted to a 100% 

municipality-owned hospital or a 100% municipality-
owned local transport company? 

 
Competition rules apply to "undertakings". This concept covers any entity 

engaged in an economic activity (offering goods and services on a given 
market), regardless of the legal status of the entity or the way in which it is 

financed. In this context, the fact that the activity concerned may be 
qualified as "social" is not relevant. Therefore State aid rules apply in the 

same way to all types of undertakings, as long as their activities affect trade 

between Member States.  
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In the field of State aid law, the effect on trade does not depend on the local 

or regional character of the service supplied, or on the scale of the activity 
concerned. There is no threshold or percentage below which it may be 

considered that trade between Member States is not affected. The relatively 

small amount of aid, or the relatively small size of the entity which receives 
it, does not as such exclude the possibility that trade between Member 

States might be affected. Consequently, aid given to municipality-owned 
companies for the creation of jobs for unemployed persons may be State aid, 

which should be granted in accordance with Art. 40 in order to be considered 
compatible with the Treaty and be exempted from notification. 

 
 If a single parent is engaged in part-time employment and 

wishes to find full time employment would he/she fall 
within the category of a disabled person so that the new 

employer would be eligible for employment aid?  
 

A single parent as such is not a "disabled person". The only aid possible is 
recruitment aid for disadvantaged persons. Here you can have two cases: 

 

1. If the person is working part time in company X and would like to work full 
time in the same company X, it will simply increase the aid received since 

the eligible costs will be higher (as stated in Art. 40(3)), but no new aid for 
recruitment can be given, as stated in Art. 40(4). 

 
2. If the person is working part time in company X and will also be recruited 

part time in company Y, then company Y can receive the aid for recruitment 
and eligible costs will be the salary received in company Y during 12 months 

following the recruitment (Art. 40(3)).  
 

 Article 40 states that if the recruitment does not 
represent a net increase in the number of employees, the 

post or posts must have fallen vacant following one of the 
listed circumstances but not as a result of redundancy. 

Would it be acceptable if the post had fallen vacant 

following termination of the employment during the 
probation period? This situation could arise when the 

employee himself/herself terminated the employment for 
an alternative job.     

 
If the employee chooses an alternative job or if the employer dismisses 

him/her during the probation period for serious reasons (incompetency, 
etc.), it would be possible to consider the requirements of Art. 40(4) fulfilled. 

However, this would not be the case if the employer dismisses the employee 
during the probation period only to recruit a disadvantaged worker. 
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 Can employment aid for disadvantaged workers be 
granted under the GBER, when the final beneficiary is not 

the formal employer, for instance when a "social" staffing 

agency places its  workers (reactivated and trained 
disadvantaged workers) in undertakings? Those 

undertakings are the ultimate users of the work but the 
formal employment contracts remain with the social 

staffing agency. Are the undertakings entitled to receive 
wage compensation on the costs they pay to the social 

staffing agency for the workers provided? 
 

This concerns a situation where an undertaking contracts with the social 
staffing agency and pays the agency for the work delivered by the 

disadvantaged workers. The notion of "advantage" in the EU State aid law is 
interpreted very broadly. Undertakings may benefit from indirect reductions 

in certain costs in a number of ways. Such reductions may represent aid.  
In this example, undertakings pay the social staffing agency and probably 

pay less than what they would normally pay. In this case the difference 

between the "normal" salary and the salary paid to the social staffing agency 
would be aid. This aid probably cannot be exempted under the GBER, as Art. 

40 refers clearly to the recruitment of the disadvantaged workers. Where an 
undertaking does not conclude a contract with a worker, it does not recruit 

such a worker in the sense of labour law. Moreover, Art. 40(5) requires that 
a disadvantaged worker should be employed for a certain minimum period, 

which an undertaking having no contract with the worker would not be in a 
position to ensure. Nevertheless, aid measures which do not fulfil the criteria 

of the GBER are not necessarily illegal, but will simply remain subject to the 
traditional notification requirement. Alternatively, the de minimis Regulation 

may apply. 
 

 If workers are supplied for free to undertakings by a 
"social staffing agency" (they are recruited, re-activated, 

trained on the pay roll of a social staffing agency) and all 

undertakings without any discrimination may recruit from 
that pool of workers, would this be State aid or rather a 

general measure outside the scope of State aid? (no 
selective advantage for a specific undertaking or sector or 

activity, but an incentive to recruit severely 
disadvantaged workers which may be taken on by any 

undertaking) 
 

In this situation the undertakings would profit from the work provided for 
free by the workers employed by the social staffing agency. If the social 
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staffing agency puts a pool of disadvantaged workers at the disposal of all 

undertakings, one could indeed argue that it is a general measure. However, 
such a measure could be de facto selective because the disadvantaged 

workers are trained by the agency and presumably they will only be trained 

for certain functions in certain sectors. The selectivity of the measure would 
have to be examined on a case-by-case basis and arguably only if there is a 

broad variety of workers which could potentially be of interest to all sectors, 
could the measure be considered as general. If it is established that the 

measure in question is selective, it would likely constitute State aid. In this 
case it seems that the aid intensity requirement of Art. 40 would not be met. 

The measure would have to be notified to the Commission for clearance 
before its implementation. 

 
 Does the term "undertaking concerned" in the context of Article 

40(4) refer solely to the company applying for aid for the 
recruitment of disadvantaged workers, in which case one would 

only need to check whether that particular company had a net 
increase to determine eligibility; or does the definition of SME 

in Annex I apply, in which case one needs to ascertain whether 

the company applying for the aid is autonomous, partner or a 
linked company for the purpose of determining whether the 

recruitment will represent a net increase in employment? 
 

The notion of "undertaking" in EU State aid law is functional; it must be 
understood as an economic unit even if it consists of several legal persons. 

The assessment of whether a group of companies forms one undertaking 
must be based on the factual circumstances of each case. For the purposes 

of application of Article 40(4) one should, in principle, take into account 
partner and linked enterprises for the calculation of the staff number, in line 

with the approach of the SME definition. 
 

Art. 41: Aid for the employment of disabled workers in the form of 
wage subsidies 

 

 Is there an incentive effect whereby an employee 
becomes disabled during employment, following which 

the employer wants to receive aid for the employment of 
disabled workers in the form of wage subsidies?  

 
Yes, in such a case the incentive effect requirement is fulfilled.  

  
 Should the eligible costs for the employment of disabled 

workers be calculated on the basis of the ratio of the total 
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wages paid for disabled people in a certain “undertaking” 

or of an individual person?  
 

Art. 41(2) clarifies that the eligible costs are the wage costs calculated at the 

level of "the disabled worker", which means on an individual level and not on 
a company level. 
 

 We plan to hire a disabled worker for a newly created 
post. In this case, where no net growth of employment 

exists, are the conditions of Art. 41 fulfilled? 
 

Creation of a new post normally means net growth of employment. If it is so, 

you can receive aid for the recruitment of a disabled worker; if not, the 
conditions of Art. 41(4) should be fulfilled. 

 
 Should an employer base the staff headcount on Art. 5 of Annex 

I? If yes, is the catalogue of groups of persons excluded from 
the staff headcount in Art. 5 enumerative?  

 
The principles set out in Art. 5 of Annex I can be relied on for the purposes of 

staff headcount also in the context of establishing the incentive effect. The 
catalogue of categories of persons excluded from the staff headcount set out 

in the last paragraph of Art. 5 Annex I is exhaustive. In order to determine 
which categories of staff should be considered as employees of an enterprise 

for the purposes of the GBER, national labour law rules apply. 
 

Art. 42: Aid for compensating the additional costs of employing 

disabled workers 
 

 Does the condition in paragraph 3 "costs of employing staff for 
the time spent solely on the assistance of the disabled workers” 

mean that an employer has to employ an assistant for this 
particular purpose (i.e. to create job) or are the costs of 

somebody from the employer’s existing staff assisting disabled 
persons also eligible? 

 
Under Art. 42(3)(b), the costs of employing staff for time spent solely on the 

assistance of disabled workers can qualify as eligible costs. This provision 
does not mean that the employer must create a new post for the assistance 

of the disabled worker. However, in order to be covered by Art. 42, the aid 
granted to the employer must cover only additional costs of employing 

disabled workers and not normal operating costs. 
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 In case of aid for compensating the additional costs of 

employing disabled workers, can the costs of employing staff 
for time spent solely on the assistance of the disabled workers 

contain the travelling expenses of the employing staff?  

 
If the travelling expenses are normal, usual expenses to employ somebody, 

it is possible to include them in the eligible costs. 
 

 How should the eligible costs of adapting the work place to the 
needs of a disabled person be calculated? 

 
Under Article 42(3) eligible costs are costs other than wage costs, which are 

additional to those which the undertaking would have incurred if employing 
workers who are not disabled. Letter c) indicates that the eligible costs 

include costs of adapting or acquiring equipment which are additional to 
those which the beneficiary would have incurred if employing workers who 

are not disabled. So, the eligible costs are the difference between the 
costs of an ordinary work place and the costs of a work place adapted to the 

needs of a disabled person. 

 
 

Chapter III FINAL PROVISIONS 
 

 
Art. 44: Transitional provisions 

  
 For individual aid granted before the entry into force of the 

GBER, does the failure to forward a summary information sheet 
to the Commission within 20 working days following the entry 

into force of the aid in accordance with Article 9 exclude the 
application of the GBER?  

 
According to Art. 44(1), where individual aid was granted before the entry 

into force of the GBER – and thus no information sheet was sent to the 

Commission - the aid may be in line with the GBER, if all its other conditions 
are complied with, and the summary information should be sent to the 

Commission as soon as possible.  
 

Art. 45: Entry into force and applicability 

 
 When did the GBER enter into force?  

 

The GBER entered into force on 29 August 2008.  
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Annex I: Definition of SME 

 
 Does the phrase "latest approved accounting period" allow for 

anything less than a one year period to be taken into account, i.e. 

can  non audited financial results of a semester or a quarter 
calculated on an annual basis be taken into account? 

 
"Latest approved accounting period" means the latest closed accounting 

period. This period may not be shorter than one year. 
 

 As concerns staff headcount, should staff working in an enterprise 
on hire from an interim employment agency be taken into 

account? 
 

National labour rules apply to determine which categories of staff should be 
taken into account to determine the number of employees of an enterprise 

for the purposes of applying the SME definition in Art. 2 of the Annex. If, 
according to national labour rules, an enterprise is not considered to be the 

employer of staff working on hire from an interim employment agency, such 

staff are not employees of the enterprise and so should not be taken into 
account in the staff headcount. 

 
 

 Can an enterprise, an association of legal entities, of which the 
founders are universities with more than 25% voting rights, be 

considered an SME? 
 

In order to be an SME within the meaning of the GBER, an enterprise must 
meet all the conditions set out in Annex I. To verify whether the 

conditions relating to the staff headcount and financial thresholds are met, 
the types of enterprise described in Art. 3 of the Annex have to be taken into 

account. If a university holds 25% or more of the capital or voting rights of 
an enterprise and all the conditions of Art. 3(2) of Annex I, second 

subparagraph, are met, such an enterprise may nevertheless be considered 

an SME. 
 

 Can an enterprise that is fully part of an association that is 
formally not an enterprise and does not exercise any economic 

activity, be regarded as an autonomous entity and thus as an 
SME? 

 
If the association is not an undertaking within the meaning of Article 107(1) 

TFEU (not carrying out an economic activity), the enterprise would be 
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considered "autonomous" for the purposes of the application of the GBER, in 

accordance with Art. 3 of Annex I. 
 

 If in national legislation there is no reference to the fact that 

loss/acquisition of the SME status only takes place when the 
ceilings are exceeded over two consecutive accounting periods, 

which rules apply: European or national? 
 

The GBER has direct effect, but does not preclude the Member States from 
applying stricter provisions for granting aid, including a stricter definition of 

SME. For grants of aid not covered by the GBER, the Commission will apply 
the Commission Recommendation on the SME definition which, although not 

binding, is generally applied in its assessment of the compatibility of aid.  
 

 


