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Subject: State Aid SA.52687 (2018/N) – Slovakia 
Electricity production from indigenous coal in Slovakia 

Sir, /Madam, 

1. PROCEDURE 

(1) On 13 December 2018 the Slovak Republic notified a State aid measure to 
provide compensation to the owner of the Nováky power plant, Slovenské 
Elektrárne, a.s. ("SE") for the provision of a public service obligation ("PSO") to 
ensure the continuous production of electricity in the Bystričany system node. 

(2) The Commission requested additional information on 11 February 2019. The 
Slovak authorities replied on 7 March 2019.  
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2. DESCRIPTION  

2.1. Objective of the measure and beneficiary 

(3) SE owns and operates the Nováky thermal power plant, located in Zemianske 
Kostoľany in the Slovak Republic. The Slovak authorities explained that SE's 
Nováky power plant plays an essential role to ensure the security of supply in a 
specific area (the so-called Bystričany system node). The Nováky power plant is 
fuelled by lignite (brown coal) mined in Slovakia, mainly in mines located in its 
vicinity. 

(4) Commissioned originally in 1953, the current plant installed capacity totals 266 
MW (which consists of two main blocks). Nováky Power Station comprises the 
following production facilities: 

(a) Nováky Power Station A is a heating facility consisting of the fluidised-
bed boiler of a back-pressure and a condensing turbine with a total 
installed electrical capacity of 46 MW, whose maximum output for 
electricity production is 16 MW.  

(b) Nováky Power Station B is composed of four units. Nováky Power Station 
B’s Units 1 and 2 have an installed capacity of 110 MW per unit. Those 
two units have a net available capacity of 180 MW. Nováky Power Station 
B’s Units 3 and 4, with an achievable maximum output of 95 MW per 
unit, were decommissioned as at 31 December 2015. 

(5) In addition to electricity generation and supply, Nováky provides heating for 
surrounding municipalities as well as for industrial and other organisations and 
steam for heat supplies to surrounding industrial enterprises. 

(6) The Slovak authorities have explained that the Nováky Power Station was 
designed to use the lignite mined nearby by Hornonitrianske Bane Prievidza 
(HBP) both from an economic and technical perspective. HBP’s brown steam 
coal has a lower calorific value (between […] GJ/t and […] GJ/t) and specific 
quality parameters. Slovakia explained that because of the low calorific value, 
such coal is not traded on world markets, but remains a locally consumed product 
and added that the closest foreign supplier for coal of that quality is located in the 
Czech Republic’s Sokolov and Most Coal Basin, approximately 600 kilometres 
away from the Nováky power plant’s point of consumption. Therefore, according 
to the Slovak authorities, the transport costs for the coal would be too high 
(EUR […] per GJ) to allow those coal producers to offer a competitive price to 
SE. In addition, the costs to adapt the plant to use any other fuel would 
correspond to the costs of construction of a new power station. For this reason, for 
the production of electricity SE must purchase indigenous coal from HBP, the 
sole supplier in Slovakia. 

(7) In addition, the Slovak authorities have committed to reduce electricity 
production from coal and gradually phase out the electricity and heat production 
from domestic coal as part of their Greener Slovakia – The Strategy for the 
Environmental Policy of the Slovak Republic, which recognises the negative 
impacts on air quality and public health. In this context, they also intend to make 
full use of the EU mechanisms to support a just transition. In addition, the Slovak 
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authorities indicate in their draft National Energy and Climate Plan that the 
promotion of electricity from coal and lignite will be abolished1.  

2.1.1. Description of the node concerned by the measure 

(8) The Bystričany system node is a currently isolated area in the Slovakian system 
with a voltage around half as low (220kV) as that of the surrounding ones 
(400kV). At distribution system level, it is composed of two nodal areas 
("Bystričany – Bošáca" and "Bystričany - Horná Ždaňa"). 

(9) The only producer located in this node is the Nováky power plant and five very 
small scale hydro power units (HPPs) whose production capacities largely depend 
on water flows and the different seasons. Although the Bystričany node is 
connected to the high-voltage parts of the system via three substations (Bošáca, 
Bystričany, Horná Ždaňa), the transformation capacity of these substations which 
can be used for supply of Bystričany node is limited to 225 MW, 360 MW, and 
540 MW, respectively (see Table 1 below). Therefore, the area can be supplied 
from "external" sources from those three substations which in aggregate have a 
total transformation capacity of 1 125 MW. 

Table 1 

Substation Transmission 
capacity (MW) 

Measured 
average flow of 

electricity 
(MWh) 

Free average 
capacity (MW) 

Bošáca 225 68.6 156.4 

Bystričany 360 49.3 310.7 

Horná Ždaňa 540 306.2 233.8 

Source: Slovak authorities 

(10) As regards the nodal area consumption, it oscillates during the year depending on 
the season and the requested load in the relevant hour. In peak load hours 
(especially in winter months) it achieves up to 780 MW/h. Slovakia notes that it is 
crucial for the node that this energy demand can be met in a reliable and secure 
manner, inter alia, because important industrial facilities, which are very sensitive 
on electricity supplies and outages of these supplies even for several hours, are 
located here. 

(11) In absolute terms the capacity of the relevant substations would be sufficient to 
cover the needs in peak hours under the assumption that all such infrastructure is 
available. However, to ensure system reliability and adequate generation capacity 
at all times, prudent management requires electricity system operators to respect a 

                                                 
1  See in particular Section 1.2 Overview of current policy situation (Sectoral policies and measures in 

the climate area – d) taxation of energy products and electricity) of the draft National Energy and 
Climate Plan 
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contingency policy respecting the "N-1" security criterion.2 In simple terms, this 
means that in case of loss of one of the largest power sources due to forced 
outage, damage or maintenance, the system would still be able to supply all 
demand without fail. 

(12) In the Bystričany system node, in case the substation with the highest capacity 
(i.e. Horná Ždaňa) is not available, the unused capacity of the remaining 
substations Bystričany and Bošáca would not be sufficient to cover the additional 
import needs in peak hours as their total capacity would amount to only 585 MW 
whilst the demand in the Bystričany nodal area in peak hours could reach up to 
780 MW. Therefore without the electricity produced by Nováky power plant in 
operation (196 MW), the demand in the nodal area would in such a case not be 
able to be satisfied, i.e. the N-1 criterion would not be sufficiently guaranteed. 

2.1.2. Planned grid investment in the Bystričany system node 

(13) Slovakia explained that the 220 kV system in the Bystričany nodal area will be 
completely phased out and the area’s ties to the 400 kV system would be 
strengthened as this would make it possible for the nodal area to be supplied with 
electricity also from other sources. This project, called R400 kV Bystričany, is 
now in progress. The European Bank for Reconstruction and Development 
(EBRD) confirmed that this grid project is co-financed by BIDSF grants3 and by 
the Transmission System Operator's (TSO) own resources and have been 
approved. 

(14) The construction of a 400 kV line and the construction of two transformers will 
make it possible to significantly increase the reliability of the node's supply.  

(15) In particular, Slovakia argues that following the completion of the planned 
investment project by the end of 2023 the latest (the blue line in Figure 1 below): 

(a) The transformation capacity of electric sub-station Bystričany will be 
significantly improved, from 360 MW to 563 MW, which will 
substantially increase the available transformation capacity of electric 
stations for supply of the nodal area in case of unavailability of electric 
station Horná Ždaňa in a situation when Nováky power plant will no 
longer be in operation. In fact, the total transformation capacity of the 
three substations will increase by nearly 20%, i.e. from 1 125 MW to 
1 328 MW. In case of failure of the substation with the highest capacity 
(i.e. after the investments that would be the Bystričany substation ), the 
unused capacity of the remaining substations Horná Ždaňa and Bošáca 
would amount to 788 MW and would therefore cover the demand in the 
Bystričany nodal area in peak hours (up to 780 MW). 

(b) After completion of the planned 400 kV transmission line on the profile 
Križovany – Bystričany – Horná Ždaňa two new 400 kV lines will be 

                                                 
2  For the definition of the "N-1" security criterion, see Commission Regulation (EU) 2017/1485 of 2 

August 2017 establishing a guideline on electricity transmission system operation, OJ L 220, 
25.8.2017, p. 1–120.  

3  Bohunice International Decommissioning Support (BIDS) fund administered by EBRD. 
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connected to the electric station Horná Ždaňa, which will substantially 
reduce risk of failure of electric station Horná Ždaňa. 

Figure 1 

 

Source: Slovak authorities 

(16) According to Slovakia, once the investment is completed the reliability of supply 
in the area will increase to such an extent that the operation of the Nováky power 
plant will not be essential anymore to guarantee the N-1 criterion.  

2.2. Description of the measure  

(17) The notified measure is a financial compensation which the Slovak Republic 
intends to grant to SE for the continuous production of electricity of the Nováky 
power plant until the completion of the grid investment.  

2.2.1. The entrustment of the Service of General Economic Interest (SGEI) 

(18) Slovakia has notified a draft Government Resolution and a draft Decision of the 
Ministry of the Economy entrusting SE with the public service obligation (PSO) 
to ensure the continuous production of electricity of the Nováky power plant. The 
measure will enter into force only after the Commission approval. In particular, 
following the adoption of the present decision, the Nováky power plant shall 
produce and supply into the electricity grid of the Slovak Republic at least 
870 GWh and up to 1 100 GWh of electricity from indigenous coal per year.4 For 
this PSO SE will receive a compensation consisting of the difference between its 
revenues from the sale of electricity and other services and its production costs. 
These costs shall be compensated to SE on the basis of a mechanism established 
by the Regulatory Office for Network Industries (RONI) under the Decree laying 

                                                 
4  The lower level interval of 870 GWh represents the minimum load on which the Nováky power plant 

needs to be run throughout the whole year due to technical constraints related to power plant start up 
time. On the other side the upper level interval of 1 100 GWh reflects the electricity generation and 
supply of the Nováky power plant that is necessary to cover the demand (especially at peak hours in 
the winter months demand can reach 780 MW/h ) in the Bystričany nodal area in case of unavailability 
of transformation output from the transformation station Horná Ždaňa. 
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down price regulation in the electricity sector (RONI Decree), as recently 
amended. SE will be entitled to a fixed price (surcharge) for each MWh of 
electricity supplied to the system that has demonstrably been generated from 
indigenous coal. The Slovak authorities have confirmed that the total supported 
output (870-1100 GWh) represents around 0.5-0.6% of total anticipated primary 
energy demand in Slovakia.5 

(19) Slovakia has confirmed that SE will not be subject to any other PSO.  

(20) As regards the existence of a genuine and clearly defined SGEI, the Slovakian 
authorities argue that the measures are indispensable to ensure security of supply 
until the completion of the grid investment, which is an objective which justifies 
PSOs. In particular, the measure will guarantee system reliability and adequate 
generation capacity at all times, as per the N-1 requirements. 

(21) Slovakia has explained that the provisions of Commission Directive 
2006/111/EC6 are not applicable since the Slovak Republic does not exercise a 
dominant influence on SE. In particular, the Slovak Republic only holds 33.99% 
of the shares and voting rights of SE and does not have the right to appoint more 
than half of the members of the board of directors and the supervisory board of 
SE. The rest of the shares are held by private companies. The Slovakian 
authorities have also explained that no other public authorities could exercise any 
kind of dominant influence on SE. 

(22) As there is no other electricity producer capable of ensuring compliance with the 
N-1 criterion in the Bystričany nodal area (see recital (12) above), Slovakia 
argues that it is clear from the outset that publication of a call for competition 
would not trigger more competition or better procurement outcomes because there 
is objectively only one economic operator that can perform the contract (i.e. SE). 
In this case, the situation of exclusivity is purely technical and has not been 
created by the contracting entity itself with a view to the future procurement 
procedure. 

(23) The Slovak authorities explained that Nováky Power Station A and
 Nováky Power Station B (blocks no. 1 and 2 only) will be entirely dedicated for 
the production and supply of electricity for the attainment of the PSO and they 
confirmed that these blocks would continuously comply with the relevant 
requirements under EU environmental law for the entire period. To this extent, 
Slovakia confirmed that that blocks 1 and 2 may only receive the PSO 
compensation beyond June 2021 if SE ensures their compliance with the 
Industrial Emissions Directive.7 

                                                 
5  Source of primary energy consumption in Slovakia 2016 (p. 224):      

https://publications.europa.eu/en/publication-detail/-/publication/99fc30eb-c06d-11e8-9893-
01aa75ed71a1/language-en/format-PDF/source-79929745    

6  Commission Directive 2006/111/EC of 16 November 2006 on the transparency of financial relations 
between Member States and public undertakings as well as on financial transparency within certain 
undertakings (OJ L 318, 17.11.2006, p. 17).  

7  Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on 
industrial emissions (integrated pollution prevention and control) (OJ L 334, 17.12.2010, p. 17–119) 
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2.2.2. The methodology to calculate the PSO compensation 

(24) According to the provisions of the RONI Decree, the following methodology for 
the calculation of the amount of compensation will be used: 

Surcharge =  Eligible costs (variable and fixed costs) + reasonable profit – non 
eligible costs – revenues + correction from previous years 

(25) The net cost necessary to discharge the PSO is calculated on the basis of the cost 
allocation methodology. All costs expected to be necessary to operate the SGEI 
are taken into consideration, including variable costs, fixed costs and depreciation 
of new assets. Since Nováky also provides heating for surrounding municipalities 
as well as for industrial and other organisations and steam for heat supplies to 
surrounding industrial enterprises, the proportion of costs related to these 
activities is not eligible for the calculation.8  

(26) Slovakia confirmed that SE’s financial and organisational structure is reflected in 
the separate accounting of expenditure and income related to the discharge of the 
SGEI. 

(27) The eligible variable costs are identified by RONI as the costs that are strictly 
necessary for the performance of the SGEI (costs for the purchase of indigenous 
coal and costs for mazut procurement; costs for the purchase of CO2 allowances; 
costs for energy, raw materials, and technologies).  

(28) The eligible fixed costs are calculated as follows: 

využitiat xkXJPIFNvychFN )
100

1( −
+×=

 

where 

FNt  are the planned fixed costs without depreciations of new assets for 
the electricity production from domestic coal in EUR for year t 

FNvych  is the approved or determined initial value of fixed costs maximum 
up to 37 300 000 EUR, 

JPIt  is arithmetic average of indexes of core inflation for the period 
July  t-2 till June t-1, published by the statistical office, 

X   is the efficiency factor;    

kvyužitia   is a coefficient calculated based on the following formula: 

 p

t
využitia Q

Qvk =
 

                                                 
8  Similarly, the proportion of costs related to any provision of ancillary services is not eligible for the 

calculation. 
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where 

Qvt   is the planned amount of electricity produced from domestic coal based on 
SGEI, 

Qp   is the maximum projected amount of electricity, which could be produced 
by the power plant from domestic coal. 

(29) The above-mentioned formula foresees an efficiency incentive (X) set by RONI 
at 3.5, taking into account the efficiency factor applied in the context of other 
regulated activities (e.g. TSO, DSO). If the value of difference between JPIt and X 
is lower than 0, for the purpose of the calculation of the surcharge for year t the 
value of difference is equal to 0. 

(30) According to the RONI Decree, the revenues consist in the expected revenues 
from selling the electricity produced under the PSO (i.e. the amount of electricity 
produced multiplied by the market price on the wholesale market). 

(31) The Slovak authorities explained that the level of reasonable profit is calculated 
by RONI, which is the independent national regulator, on the basis of the 
parameters indicated in the RONI Decree. That level has been set by RONI at 
6.04% p.a. before-tax, what means 4.77% p.a. after-tax for the period 2017-2021, 
below the maximum level established in the RONI Decree, which is 6.47% 
before-tax. That level reflects the commercial risk incurred by SE for the activity 
performed under the notified SGEI.9 That profit is comparable to the level of 
weighted average cost of capital (WACC) of other regulated activities in the 
electricity sector (i.e. the WACC of the transmission system operator, of the 
distribution system operators, and of the short-term market operator OKTE). The 
Slovak authorities have explained that the risk associated to those similar 
regulated activities is even lower than that of the PSO at stake. The proposed 
reasonable profit is also considerably lower than the profit obtained by SE from 
its non-regulated activities on the market, which reached […]% before-tax in 
2017.  

(32) As regards the avoidance of overcompensation, the Slovak authorities argue that 
the measure cannot lead to overcompensation since RONI will calculate every 
year the amount of the surcharge on the basis of an objective formula and verified 
costs and revenues, as duly submitted by SE. 

(33) In particular, the formula foresees a correction (K) of the surcharge payment for 
the previous year, which is calculated on the basis of real costs and revenues 
rather than projections.  

X3 = Planned eligible costs (including reasonable profit) – Planned revenues + K1 

where  

X3  is the surcharge approved in year 3 

                                                 
9  The Slovakian authorities explained that a new regulatory period will start in 2021. The independent 

national regulator (RONI) will determine the level of reasonable profit as of 2022. The Slovakian 
authorities expect that level to remain identical or very similar to the current one. They have estimated 
a level between 6.04% and 7.5% before-tax, which would result in 4.77 to 5.9% after-tax. 
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K1  is the correction for year 1, calculated in year 2 as the difference between 
Y1 – Z1 

where 

Y1  is the surcharge approved in year 0 and paid in year 1;  

Z1 is the surcharge for year 1, calculated in year 2 on the basis of real costs 
and revenues. 

(34) According to the RONI Decree, the compensation mechanism is reviewed every 
year. 

(35) The Slovak authorities performed a public consultation on the notified measure 
via the state official legislation portal Slov-lex between 23 November 2018 and 6 
December 2018. The Slovak authorities also confirmed that the following 
information will be published on a publicly accessible website: 

• the results of the public consultations undertaken when drawing up the 
entrustment act; 10 

• the content and duration of the PSO, as well as its duration; 

• identify SE as the beneficiary of the aid and the fact that the SGEI is to be 
performed in the Bystričany system node; and 

• identify the aid amount on a yearly basis. 

2.2.3. Duration  

(36) The end date for the PSO corresponds to the envisaged completion and put into 
permanent operation of the grid investment. The Slovak authorities have 
committed to terminate the PSO and the relevant granting of the financial 
compensation as soon as the grid investment is completed and in any case by the 
end of 2023. 

2.2.4. Financing and budget 

(37) The measure is financed through an increase of the system operation tariff, which 
is one of the components of the final electricity price charged to consumers. That 
charge is fixed on the basis of criteria established by the State (see recital (18) 
above) and is transferred in accounts managed by OKTE11. Afterwards the 
respective compensation is transferred in accounts of SE.   

(38) The Slovak Republic indicated that the budget foreseen for the measure is 
difficult to predict for the whole duration as the concrete compensation amount 
per year will inter alia be determined on an annual basis on the basis of the 

                                                 
10  The overview of the consultation process as well as all comments received are already accessible at the 

following link: https://www.slovlex.sk/legislativne-procesy/SK/LP/2018/872.  

11  OKTE is a short-term market operator in Slovakia as well as responsible for the support settlement 
related to the proposed SGEI for SE. The Slovakian TSO (Slovenská elektrizačná prenosová sústava, 
a.s.), which is 100% owned by the Slovak Republic, is the owner of 100% of OKTE's shares. 

https://www.slovlex.sk/legislativne-procesy/SK/LP/2018/872
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volatile price of CO2 and electricity. The annual budget is foreseen to be EUR 
118 million. The Slovak authorities estimated the impact of the measure on the 
system operation tariff to be around EUR 5.1 per MWh. The measure is expected 
to account for approximately 3-4% of the final electricity price for households 
and 4-5% for industrial consumers. 

2.3. Competition context  

(39) Slovakia confirmed that the dispatch of different generation sources is carried out 
on an economic basis. This ensures that the cheapest generation sources are 
dispatched first and that the Nováky power plant does not displace any generation 
sources that are more economic. 

(40) In particular, renewable energy sources ("RES") and high efficient cogeneration 
would always be dispatched ahead of the Nováky power plant because of their 
very low marginal cost. 

(41) The limited transformation capacity of the three substations (see recital (9) above) 
creates also a limit for the supply of electricity from external sources, including 
imports, in the system node concerned. As a consequence, according to Slovakia, 
the measure cannot in practice distort trade with other Member States. The same 
conclusion is also reached by an impact assessment performed by the Slovak 
Republic and attached to the notification.  

3. ASSESSMENT  

3.1. Existence of Aid 

(42) Article 107(1) of the Treaty on the Functioning of the European Union ("TFEU") 
provides that any aid granted by a Member State or through State resources in any 
form whatsoever which distorts or threatens to distort competition by favouring 
certain undertakings or the production of certain goods shall, in so far as it affects 
trade between Member States, be incompatible with the internal market. 

(43) In order to conclude whether state aid is present, the Commission must assess 
whether the cumulative criteria of Article 107(1) TFEU (i.e. transfer of State 
resources and imputability to the State, selective advantage, potential distortion of 
competition and affectation of intra-EU trade) are met for the measure under 
assessment. 

3.1.1. Transfer of State resources and imputability  

(44) The measure is laid down in draft Government Resolution and a draft Decision of 
the Ministry of the Economy entrusting SE with the public service obligation 
(PSO) to ensure the continuous production of electricity of the Nováky power 
plant. It is therefore imputable to the State. 

(45) The public service compensation will also be financed by an increase of the 
system operation tariff, which is one of the components of the final electricity 
price charged to consumers. That charge is fixed by RONI on the basis of criteria 
established by the State (see recital (18) above) and are therefore under public 
control.  
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(46) According to settled case-law, only advantages which are granted directly or 
indirectly through State resources are to be regarded as aid within the meaning of 
Article 107(1) TFEU. The distinction between aid granted by the State and aid 
granted through State resources serves to bring within the definition of aid not 
only aid granted directly by the State, but also aid granted by public or private 
bodies designated or established by the State.12 Thus, resources do not need to 
transit through the State budget to be considered as State resources. It is sufficient 
that they remain under public control.13 

(47) As results from established case-law and constant practice, proceeds of levies 
imposed by the State and which are then managed and apportioned in accordance 
with the provisions of the legislation constitute State resources (Vent de Colère).14 

(48) In this case, the Commission notes that the surcharge will be imposed by law on 
final consumers and will be transferred in accounts managed by OKTE, a State-
controlled entity specifically appointed by the State to collect the financing and to 
pay out the aid amount. 

(49) On the basis of those elements, the Commission concludes that the notified 
measure is imputable to the State and financed through State resources. 

3.1.2. Economic advantage 

(50) As regards compensation for costs incurred to provide an SGEI, the Commission 
notes that any State measure compensating costs of the recipient undertaking 
would in principle entail an economic advantage for the recipient. However, the 
Court made clear in the Altmark judgment that compensation for the services 
provided by the recipient undertakings in order to discharge public service 
obligations, so that those undertakings do not enjoy a real financial advantage and 
the measure thus does not have the effect of putting them in a more favourable 
competitive position than the undertakings competing with them, is not caught by 
Article 107(1)TFEU.15 In fact, the existence of an advantage can be excluded if 
four cumulative conditions are met. First, the recipient undertaking must actually 
have PSOs to discharge, and the obligations must be clearly defined. Second, the 
parameters on the basis of which the compensation is calculated must be 
established in advance in an objective and transparent manner. Third, the 
compensation cannot exceed what is necessary to cover all or part of the costs 
incurred in the discharge of PSOs, taking into account the relevant receipts and a 
reasonable profit. Fourth, where the undertaking that is to discharge PSOs is not 
chosen following a public procurement procedure to select a tenderer capable of 
providing these services at the least cost to the community, the level of 

                                                 
12  To this effect, see case C-78/76 March 1977 Steinike & Weinlig EU:C:1977:52, paragraph 21, joined 

cases C-72/91 and C-73/91 Sloman Neptun EU:C:1993:97, paragraph 19, and the case-law cited in the 
EEG 2014 Decision, paragraph 81. 

13  See case C-482/99 France v Commission EU:C:2002:294, paragraph 37, and the case-law cited, in the 
EEG 2012 Decision, paragraph 83. 

14  See case C-262/12 Vent de Colère EU:C:2013:851, paragraph 25. 

15  Judgment of the Court of Justice of 24 July 2003, Altmark Trans, C-280/00, EU:C:2003:415, 
paragraph 87 to 95. 
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compensation needed must be determined on the basis of an analysis of the costs 
which a typical undertaking, well-run and adequately provided with means to 
meet the public service requirements, would have incurred in discharging those 
obligations, taking into account the relevant receipts and a reasonable profit for 
discharging the obligations. 

A: First condition: "The recipient undertaking is actually required to discharge 
public service obligations and those obligations have been clearly defined".  

(51) The Commission notes that SE will be entrusted with the obligation to provide a 
service, which is clearly defined (see paragraph 2.2.1 above). The Commission 
also considers that the Slovak authorities have not made any manifest error when 
defining the notified service as an SGEI for the same reasons explained in 
paragraph 3.3.1. below. 

(52) Therefore, the Commission concludes that the first Altmark condition is fulfilled.  

B: Second condition: "The parameters on the basis of which the compensation is 
calculated have been established beforehand in an objective and transparent 
manner."  

(53) As regards the notified measure, the parameters that serve as the basis for 
calculating compensation are established in advance. The Commission notes that 
SE will be entrusted by the Slovak Republic with the operation of an SGEI to 
ensure security of supply by means of the notified entrusting acts, to be adopted 
following a favourable Commission decision. The entrusting acts, and in 
particular the RONI Decree, establish the methodology to calculate the 
compensation in advance, on the basis of a formula described in paragraph 2.2.2 
above.  

(54) Therefore, the Commission concludes that the second Altmark condition is 
complied with as regards the notified measure.  

C: Third condition: "The compensation does not exceed what is necessary to 
cover all or part of the costs incurred in discharging the public service 
obligations, taking into account the relevant receipts and a reasonable profit for 
discharging those obligations."  

(55) As explained in recitals (25)-(28) above, the compensation formula takes into 
account only the variable and fixed costs that are strictly necessary for the 
performance of the SGEI. As regards the revenue, in this case it is equivalent to 
the expected revenues from selling the electricity produced under the PSO. The 
profit also appears reasonable for the same reasons explained in paragraph 3.3.8. 
below. 

(56) Therefore, the Commission concludes that the third Altmark condition is fulfilled. 

D: Fourth condition: Public procurement procedure in order to choose the 
operator or costs limited to the costs of a typical undertaking 

(57) SE has not been selected following a public procurement procedure. In addition, 
the Slovak authorities have not provided any information demonstrating that the 
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level of compensation was established according to the costs of a typical, well-run 
undertaking. 

(58) The Commission therefore concludes that the fourth Altmark condition has not 
been complied with in the present case. Accordingly, the compensation granted to 
SE confers on that undertaking an economic advantage within the meaning of 
Article 107(1) TFEU. 

3.1.3. Selectivity 

(59) The financial compensation is granted specifically to SE as an individual aid for 
the continuous production of electricity of the Nováky power plant pursuant to the 
entrustment act and is, therefore, selective. 

3.1.4. Effect on trade and distortion of competition 

(60) The public service compensation will allow SE to cover some fixed and variable 
costs that could otherwise not be covered by the revenues drawn from the sale of 
the electricity produced by the Nováky power plant. The public service 
compensation could thus strengthen the competitive position of SE vis-à-vis other 
energy companies competing with it in the Slovak Republic and other Member 
States. Since electricity generation as well as electricity wholesale trading and 
supply are activities open to competition throughout the Union, the measure is 
liable to affect the patterns of trade between Member States. 

(61) In the light of the above, the measure distorts or threatens to distort competition 
and is likely to affect trade between Member States. 

3.1.5. Conclusion on the existence of State aid 

(62) On the basis of the above-mentioned elements, the Commission concludes that 
the measure constitutes State aid within the meaning of Article 107(1) TFEU. 

3.2. Legality of the aid 

(63) The Commission notes that the measure will enter into force only after the 
Commission approval in line with the stand-still obligations laid down in Article 
108(3) TFEU.  

3.3. Compatibility 

3.3.1. Legal basis for assessment 

(64) Where public service compensation does not meet the Altmark conditions (see 
recital (50) above), and to the extent the general criteria for the applicability of 
Article 107(1) of the Treaty are satisfied, such compensation constitutes State aid 
and is subject to Articles 106, 107 and 108 of the Treaty. On the basis of point 11 
of the 2012 SGEI Framework,16 the Commission considers that, “At the current 
stage of development of the internal market, State aid falling outside the scope of 

                                                 
16  Communication from the Commission – European Union framework for State aid in the form of 

public service compensation (2011) 2012/C 8/03 OJ C8, 11.1.2012, p.15, referred to herein as the 
2012 SGEI Framework or the Framework. 
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Decision 2012/21/EU17 may be declared compatible with Article 106(2) TFEU if 
it is necessary for the operation of the service of general economic interest 
concerned and does not affect the development of trade to such an extent as to be 
contrary to the interests of the Union.”18 

(65) The 2012 SGEI Framework describes the conditions to be met to achieve such 
balance. 

3.3.2. Genuine service of general economic interest as referred to in Article 106 
TFEU 

(66) As indicated in point 13 of the 2012 SGEI Framework, Member States have a 
wide margin of discretion regarding the nature of services that could be classified 
as being SGEI. The Commission's task is to ensure that the margin of discretion is 
applied without manifest error as regards the definition of SGEI. The 
Commission’s competence in this respect is limited to checking whether the 
Member State has made a manifest error when defining the service as an SGEI 
and to assessing any State aid involved in the compensation. 

(67) However, as stated in point 46 of the 2012 SGEI Communication,19 where 
specific Union rules exist, the Member States' discretion is bound by those rules, 
without prejudice to the Commission's duty to carry out an assessment of whether 
the SGEI has been correctly defined for the purpose of State aid control. 
Therefore, the measure would be incompatible with Article 106(2) TFUE if it 
infringes specific EU law provisions. In the case at hand, the relevant provisions 
are laid down in the Electricity Directive.20  

(68) As described above, the PSO will be set up with the aim of ensuring security of 
supply in the Bystričany system node through the production of electricity from 
indigenous fuel sources, until the completion of the planned grid investments. 

(69) As regards security of supply, although Union rules (in particular, Article 3(2) of 
the Electricity Directive) consider it as an objective that might justify PSOs, this 
legitimate objective can be achieved by different means, whose impact on 
competition and trade between Member States may be very different. In many 
cases, security of supply can be improved by developing new interconnection 
infrastructure between Member States, increasing the capacity of the existing 
interconnections, by improving the design of the market  e.g. by improving price 

                                                 
17   Commission Decision 2012/21/EU of 21 December 2011 on the application of Article 106(2) of 

the Treaty on the Functioning of the European Union to State aid in the form of public service 
compensation granted to certain undertakings entrusted with the operation of services of general 
economic interest (OJ L 7, 11.1.2012, p. 3). 

18  The present aid measure does not fall under the scope of Decision 2012/21/EU since the foreseen 
public service compensation does not fall within the categories of its Article 2(1).  

19  Communication from the Commission on the application of the European Union State aid rules to 
compensation granted for the provision of services of general economic interest (OJ C 8, 
11.1.2012, p. 4–14). 

20   Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning 
common rules for the internal market in electricity and repealing Directive 2003/54/EC (OJ L 211, 
14.8.2009, p. 55–93). 
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signals and better enabling demand response, or, ultimately, by introducing 
suitable capacity mechanisms.  

(70) The Commission notes that, in absolute terms, the capacity of the relevant 
substations would be sufficient to cover the needs in peak hours under the 
assumption that all such infrastructures are available. However, the electricity 
produced by the Nováky power plant in operation (196 MW), is essential to meet 
peak demand in the nodal area in case of failure of the substation with the highest 
capacity (i.e. Horná Ždaňa) (see recital (12) above).  

(71) Since Slovakia has to respect the N-1 criterion, adequate capacity shall be ensured 
to meet demand until the technical issue behind the security of supply problem 
(i.e. that the 220 kV system does not allow the nodal area to be supplied with 
electricity from other sources) is solved through the planned grid investments. 
The Commission considers that, in this particular case, the market cannot provide 
price signals for investment to meet the N-1 criterion pending the works to 
complete the planned grid investments.  

(72) The Commission further considers that the PSO complies with Article 3(2) of the 
Electricity Directive since: 

(a) It is justified as the public service obligation aims to ensure security of 
supply from indigenous fuel sources, which is specifically recognised in 
the Directive as an option for Member States; 

(b) It is proportionate since, although market price formation will be distorted 
by the measure, this is inevitable for a measure that directly supports a 
particular quantity of production from indigenous fuel sources. The level 
of remuneration SE will receive has been assessed in detail and the rate of 
return earned found to be proportionate; and 

(c) It is clearly defined, transparent, and verifiable.  

(d) The measure is non-discriminatory in that it applies to the sole electricity 
provider in Slovakia generating electricity from indigenous coal that can 
perform the contract for technical reasons (see paragraph 2.1 above and 
recital (74) below).  

(73) The Commission also considers that, since the surcharge is established on the 
basis of the methodology set out in the RONI Decree, which is publicly available, 
and since its amount is published on a yearly basis, Article 3(6) of the Electricity 
Directive is also complied with. 

(74) Moreover, as explained in recital (6) above, the boilers of the Nováky Power 
Plant were designed to use solely the coal produced by HBP. The Commission 
considers that the distance and logistics of the closest supplier in the Czech 
Republic could jeopardise the required reliability of electricity production 
because of the potential cost increase and the technical challenge posed by the 
boilers’ poor adaptability to fuel from additional sources. Consequently, the 
Commission notes that as the Nováky Power Plant is limited to use the nearby 
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lignite reserves to ensure the security of supply in the Bystričany nodal area, the 
conditions of Article 15(4) of the Electricity Directive21 could also be met. 

(75) The Commission therefore concludes that, considering the specific circumstances 
of the case, the temporary entrustment of the PSO to the Nováky power plant will 
enable Slovakia to meet its objectives to provide an adequate level of security of 
supply from indigenous fuels until the completion and put into permanent 
operation of the infrastructure upgrade, i.e by no later than the end of 2023.  

Public consultation 

(76) Finally, point 14 of the 2012 SGEI Framework requires Member States to show 
that they have given proper consideration to the public service needs supported by 
way of a public consultation or other appropriate instruments to take the interests 
of users and providers into account. 

(77) As indicated above in recital (35) above, the Slovak Republic performed a public 
consultation on the entrustment act and published the results. 

(78) The Commission therefore concludes that the PSO to be entrusted to the Nováky 
power plant, constitutes a recognised genuine SGEI as referred to in Article 106 
TFEU. 

3.3.3. Need for an entrustment act specifying the PSOs and the methods of 
calculating compensation 

(79) As indicated in section 2.3 of the 2012 SGEI Framework, the concept of service 
of general economic interest within the meaning of Article 106 TFEU means that 
the undertaking or undertakings in question have been entrusted with the 
operation of the service of general economic interest by way of one or more 
official acts. 

(80) These acts must specify, in particular i) the precise nature of the PSO and its 
duration; ii) the undertakings concerned and territory concerned; (iii) the nature of 
any exclusive rights assigned to the undertakings concerned; (iv) the parameters 
for calculating, controlling and reviewing the compensation; and (v) the 
arrangements for avoiding and repaying any overcompensation. 

(81) SE will be entrusted by the Slovak Republic with the operation of an SGEI to 
ensure security of supply by means of the Government Resolution and a Decision 
of the Ministry of the Economy (the entrusting acts) to be adopted following a 
favourable Commission decision.  

(82) The entrusting acts define the nature of SE's PSO. In fact, following the adoption 
of the present decision, SE will be obliged to produce at least 870 GWh and up to 
1 100 GWh of electricity from indigenous coal per year through its Nováky 
power plant. 

                                                 
21   Generating installations using indigenous fuel sources may receive a special priority treatment for    

reasons of security of supply, so long as the total supported output is no more than 15% of total 
primary energy demand. 
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(83) The entrusting acts designate SE as the holder of the PSO. As for the territory 
covered by these obligations, it is the Bystričany nodal area. No exclusive rights 
have been granted to SE.  

(84) As regards the parameters for calculating the compensation, SE will receive a 
compensation consisting of the difference between its revenues from the sale of 
electricity and its production costs. These costs are compensated to SE on the 
basis of a mechanism established by RONI under the Decree laying down price 
regulation in the electricity sector (RONI Decree). SE will be entitled to a fixed 
price (surcharge) for each MWh of electricity supplied to the system that has 
demonstrably been generated from indigenous coal.  

(85) Finally, by referring to the RONI Decree which provides for the formulae for the 
calculation of the compensation SE is entitled to, the entrusting acts provide the 
arrangements to avoid overcompensation (see also recitals from (114) to (118) 
below). 

(86) In light of the above, the Commission concludes that the entrustment act complies 
with the requirements of section 2.3 of the 2012 SGEI Framework. 

3.3.4. Duration of the period of entrustment 

(87) As indicated in section 2.4 of the 2012 SGEI Framework, "the duration of the 
period of entrustment should be justified by reference to objective criteria such as 
the need to amortise non-transferable fixed assets. In principle, the duration of 
the period of entrustment should not exceed the period required for the 
depreciation of the most significant assets required to provide the SGEI." 

(88) Since the duration of the measure corresponds to the period needed to complete 
and put into permanent operation the planned grid investment, and in any case it 
will not exceed 31 December 2023 (see recitals (15) and (36) above), the 
Commission concludes that such duration is based on an objective criterion. In 
fact, until the planned grid investment is completed, adequate capacity shall be 
ensured to meet demand. Therefore, the Commission concludes that, in this case, 
the period of entrustment is justified by reference to objective criteria. 

3.3.5. Compliance with Directive 2006/111/EC 

(89) According to point 18 of the 2012 SGEI Framework: "Aid will be considered 
compatible with the Internal Market on the basis of Article 106(2) of the Treaty 
only where the undertaking complies, where applicable, with Directive 
2006/111/EC on the transparency of financial relations between Member States 
and public undertakings as well as on financial transparency within certain 
undertakings". 

(90) Under Article 2(d) of Directive 2006/111/EC, any undertaking that is entrusted 
with the operation of an SGEI pursuant to Article 106(2) TFEU, that receives 
public service compensation in any form whatsoever in relation to such service 
and that carries out other activities, is an undertaking required to maintain 
separate accounts.  
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(91) As described in recital (26) above, SE will keep separate accounts for the activity 
covered by the PSO. Therefore, the rule regarding the separation of accounts is 
complied with.  

(92) The Slovak authorities have demonstrated that the Slovak Republic does not 
exercise a dominant influence on SE (see recital (21) above). The content and 
duration of the PSO as well as the identity of the currently entrusted undertaking 
will nevertheless be published in compliance with the SGEI Framework. 

3.3.6. Public procurement requirements 

(93) Point 19 of the 2012 SGEI Framework requires that the responsible authority 
entrusts the provision of the service in question in compliance with the applicable 
Union rules in the area of public procurement. 

(94) From the point of view of EU Public Procurement law, Directive 2014/25/EU of 
the European Parliament and of the Council ("Procurement Directive")22 is the 
relevant applicable Directive.  

(95) The entrustment act appears to constitute a contract for the supply of energy.  

(96) The Commission notes that, in view of the detrimental effects on competition, 
negotiated procedures without a prior call for competition should be used only in 
very exceptional circumstances. In this case, there is objectively only one 
economic operator (i.e. SE) that can perform the contract for technical reasons 
(see paragraph 2.1 above) and such situation of exclusivity has not been created 
by the Ministry (i.e. contracting entity) itself with a view to the future 
procurement procedure. 

(97) In this case, the contracting entity has provided reasons why there are no 
reasonable alternatives or substitutes to the entrustment of SE, since there is no 
other electricity producer in the area which can functionally provide comparable 
supplies until the completion of the grid investment (see recital (22) above). In 
this case there is a technical impossibility for another economic operator to 
achieve the required performance in the area. 

(98) The Commission concludes therefore that the requirements of paragraph 19 of the 
2012 SGEI Framework have been respected. 

3.3.7. Absence of discrimination 

(99) Point 20 of the 2012 SGEI Framework provides that where the authority assigns 
the provision of the same SGEI to several undertakings, the compensation should 
be calculated on the basis of the same method for each undertaking. 

(100) As the SGEI at issue is exclusively assigned to the Nováky power plant, the 
abovementioned point 20 does not apply in this case.23 

                                                 
22  Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on 

procurement by entities operating in the water, energy, transport and postal services sectors and 
repealing Directive 2004/17/EC, OJ L 94, 28.3.2014, p. 243–374.  
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3.3.8. Amount of compensation 

(101) Point 21 of the 2012 SGEI Framework states that "(…) the amount of the 
compensation must not exceed what is necessary to cover the cost of discharging 
the PSOs, including a reasonable profit". The amount of compensation can be 
established on the basis of either the expected costs and revenues or the costs and 
revenues actually incurred or a combination of the two (point 22 of the 2012 
SGEI Framework). Where the compensation is based, in whole or in part, on 
expected costs and revenues, they must be specified in the entrustment act. They 
must be based on plausible and observable parameters concerning the economic 
environment in which the SGEI is being provided and rely, where appropriate, on 
the expertise of sector regulators or of other entities independent from the 
undertaking. Member States must indicate the sources on which these 
expectations are based (point 23 of the 2012 SGEI Framework).  

(102) The net costs necessary, or expected to be necessary, should be calculated using 
the net avoided cost methodology where required or possible, or use alternative 
methods such as the cost allocation methodology (points 24, 27 of the 2012 SGEI 
Framework). The net avoided cost methodology is based on determining the 
difference between the net cost for the provider of the service without the SGEI 
obligation and the cost for the provider with the SGEI obligation (point 25 of the 
2012 SGEI Framework).  

(103) In the present case, the Commission considers that there is no counterfactual 
scenario in which the SE would nevertheless produce the same amount of 
electricity in the absence of the SGEI obligation. For these reasons, the net 
avoided cost method does not seem appropriate. Where duly justified, the 
Commission can accept alternative methods for calculating the net cost necessary 
to discharge the PSOs, such as the methodology based on cost allocation. 

(104) Under the cost allocation methodology, the maximum amount of compensation 
should be calculated as the difference between revenues from fulfilling the SGEI 
obligation and costs (including a reasonable profit).  

Costs 

(105) The costs to be taken into consideration include all the costs necessary to operate 
the SGEI. As explained in recitals (25)-(28) above, the compensation formula 
takes into account only the variable and fixed costs that are strictly necessary for 
the performance of the SGEI. 

Revenue 

(106) The revenue to be taken into account must include at least the entire revenue 
earned from the SGEI. In this case, the revenue earned by SE for the SGEI is 
equivalent to the expected revenues from selling the electricity produced under 
the PSO (i.e. the amount of electricity produced multiplied by the market price on 
the wholesale market).  

Reasonable profit 
                                                                                                                                                 
23  See Commission Decision in Case SA.36740 (2013/NN) – Lithuania, Aid to Klaipedos Nafta – LNG 

Terminal, recital 237. 
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(107) The Framework allows for the entity fulfilling the PSOs to achieve a reasonable 
profit. This is the rate of return on capital that would be required for a typical 
company considering whether or not to provide the SGEI for the whole duration 
of the entrustment act, taking into account the level of risk (point 33). Where duly 
justified, other profit level indicators can be used (point 34). 

(108) In this case, the Commission considers that SE is exposed to a commercial risk, as 
the compensation does not cover the net cost incurred in providing the service in 
full. In fact, an efficiency factor is applied to fixed costs (see recitals (28)-(29) 
above).  

(109) The Commission takes the view that the reasonable profit may not exceed the 
level that corresponds to a rate of return on capital that is commensurate with the 
level of risk. That rate should be determined where possible by reference to the 
rate of return on capital that is achieved on similar types of public service 
contracts awarded under competitive conditions (see point 37 of the SGEI 
Framework). 

(110) The Slovak authorities argued that the reasonable return is comparable to the 
weighted average cost of capital that is achieved on similar types of regulated 
activities. The Commission also notices that the proposed amount of reasonable 
compensation is lower than the profit obtained by SE from its non-regulated 
activities on the market in 2017 (see recital (31) above). The Commission further 
notes that the proposed reasonable return is in line with previous case-practice.24 

Efficiency incentives 

(111) As regards the efficiency incentives, point 39 of the 2012 SGEI Framework, 
provides that "In devising the method of compensation, Member States must 
introduce incentives for the efficient provision of SGEI at high standard, unless 
they can duly justify that it is not feasible or appropriate to do so".  

(112) In this case, the formula for the calculation of fixed costs foresees an efficiency 
incentive (X) set by RONI at 3.5, taking into account the efficiency factor applied 
in the context of other regulated activities (e.g. TSO, DSO).  

Separate accounts 

(113) Slovakia confirmed that SE will hold separate accounts for the provision of 
activities falling both inside and outside the scope of the SGEI (see recital (26) 
above), point 44 of the 2012 SGEI Framework does not apply. 

Overcompensation 

(114) Point 16(e) of the 2012 SGEI Framework requires that the act of entrustment 
includes arrangements for avoiding and recovering overcompensation. The latter 
should be understood as compensation that the undertaking receives in excess of 
the amount of aid as defined in recital (24) for the whole duration of the contract 
(point 47). 

                                                 
24  See Commission decision of 29.09.2010 in case N 178/2010, Castelnou, recital 145. 
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(115) Point 49 of the Framework states that “Member States must ensure that the 
compensation granted for operating the SGEI meets the requirements set out in 
this Communication and in particular that undertakings are not receiving 
compensation in excess of the amount determined in accordance with the 
requirements set out in this section. They must provide evidence upon request 
from the Commission. They must carry out regular checks, or ensure that such 
checks are carried out, at the end of the period of entrustment and, in any event, at 
intervals of not more than three years. For aid granted by means other than a 
public procurement procedure with publication, checks should normally be made 
at least every two years”. 

(116) In this case, the Commission considers that the entrustment act will set up a 
system for the calculation of compensation which is based on real costs and 
revenues rather than projections, to control and fix any possible 
overcompensation granted in the preceding years (see recital (33) above). 

(117) In addition, Slovakia has confirmed that the compensation mechanism will be 
reviewed every year (see recital (34) above). 

(118) Therefore, the Commission concludes that the entrustment includes arrangements 
for avoiding and recovering overcompensation (see recital (24) above). 

3.3.9. Additional requirements which may be necessary to ensure that the 
development of trade is not affected to an extent contrary to the interests 
of the Union 

(119) The requirements set out in Sections 3.3.1 to 3.3.8 are usually sufficient to ensure 
that the aid does not distort competition in a way that is contrary to the interests of 
the Union. 

(120) In this case, the Commission considers that no serious competition distortions in 
the internal market have remained unaddressed and that the aid cannot affect trade 
to such an extent as would be contrary to the interests of the Union. In fact, 
Slovakia explained that the cheapest generation sources will be dispatched first 
and that the PSO shall not displace any generation sources that are more 
economic (see recitals (39)-(41) above).  

(121) The Commission also notes that the measure is temporary, as it is intended to 
address a temporary security of supply issue, which will be solved through the 
planned grid investment by 31 December 2023 the latest.  

3.3.10. Transparency 

(122) Point 60 of the Framework provides that Member States must publish, for each 
SGEI compensation they grant: (i) the results of the public consultation, (ii) the 
content and duration of the PSO, (iii) the undertakings and the territory concerned 
and (iv) the amounts of aid granted to the undertakings on a yearly basis. 

(123) In this case, the Slovak authorities have already published the results of the public 
consultation and will publish the remaining above-mentioned information (see 
recital (35) above). 
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3.3.11. Conclusion 

(124) In light of the above, the Commission concludes that the notified measure fulfils 
all the conditions laid down in the 2012 SGEI Framework.  

4. CONCLUSION 

The Commission has accordingly decided not to raise objections to the aid on the 
grounds that it is compatible with the internal market pursuant to Article 106(2) of the 
Treaty on the Functioning of the European Union 

Yours faithfully 
For the Commission 

 

 
Margrethe VESTAGER 

Member of the Commission 
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