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Subject: State Aid SA.48472 (2018/N) – Croatia – Amended concession agreement 

relating to the Istrian Y Motorway  

Sir, 

1. PROCEDURE 

(1) By letter dated 21 June 2017, Croatia pre-notified to the Commission the State aid 

measures contained in fifth amendment agreement to the concession agreement 

concluded on 25 September 1995
1
 between the Government of the Republic of 

Croatia and the company Bina-Istra d.d. relating to the financing, construction, 

operation and maintenance of the ‘Istrian Y Motorway’ - section Dragonja-Pula and 

Kanfanar-Pazin-Matulji.  

(2) The Commission held a pre-notification meeting on 31 July 2017. By letter of 29 

September 2017, the Commission asked for supplementary information. By 

submissions dated 16 October and 15 November 2017, Croatia submitted its replies. 

The Commission held pre-notification telephone conferences with the Croatian 

authorities on 30 January and on 2, 8 and 14 February 2018. On request of the 

Commission, Croatia submitted additional clarifications by emails of 1,12, 15 and 23 

February 2018 respectively. 

(3) By electronic notification registered at the Commission on 23 March 2018, the 

Croatian authorities formally notified the measure concerned pursuant to Article 

108(3) of the Treaty on the Functioning of the European Union (hereinafter ‘TFEU’).  

                                                 
1
  The ‘1995 concession agreement’. 
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(4) On 23 March 2018, the Croatian authorities provided a language waiver whereby 

Croatia waived its rights deriving from Article 342 TFUE, in conjunction with Article 

3 of Regulation No 1/1958, in order to allow the Commission to adopt and notify a 

decision in English. 

2. DETAILED DESCRIPTION OF THE MEASURE 

2.1. The Istrian Y motorway: factual and regulatory context  

2.1.1. The Istrian Y Motorway 

(5) The Istrian Y Motorway is a 145 km long motorway linking the Istrian region with 

the rest of Croatia. The motorway runs from Umag in the north-west of the Istrian 

region, to Pula in the south
2
, and to Matulji in the north-east of the Istrian region

3
. 

The motorway is part of the Trans-European Transport Network (‘TEN-T’)
4
.  

 

2.1.2. The existing concession agreement 

(6) Croatia underlined that the State decided as the most appropriate solution to improve 

traffic conditions through the development of motorways in Istria, to tender out the 

works and subsequent provision and management of services by means of a 

concession. As a consequence, the Croatian Government awarded in 1995 the 

construction and operation of the Istrian Y Motorway (hereinafter the ‘motorway’) to 

the company Bina-Istra d.d. (hereinafter ‘Bina-Istra’).  

(7) The provisions of the 1995 concession agreement relating to the financing, 

construction, operation and maintenance of the motorway provide and organise the 

continuity of the service in time, by obliging the concessionaire to ensure freedom of 

                                                 
2
  Motorway A9, Slovenian border-Kanfanar Interchange in the south central Istria-Pula. 

3
  Motorway A8, Kanfanar Interchange in the south-central Istria to Matulji Interchange. 

4
  A leg of the Motorway in Istria, i.e. the A8 (Kanfanar Interchange to Matulji Interchange) and a part of A9 

(section Kanfanar Interchange to Pula Interchange) is part of the comprehensive Trans –European transport 

Network.  
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movement throughout the year without interruption and by limiting the inconvenience 

to users resulting from any traffic interruption or restriction linked to the performance 

of the operation and maintenance services
5
. The concession agreement foresees a 

public compensation for the construction and operation services. 

(8) Equal treatment of users in view of the public service is ensured by imposing 

different tariffs according to vehicle category, user category and/or time of day and by 

charging different tariffs for two-wheeled vehicles, private cars, utility vehicles, 

heavy good vehicles and buses
6
.  

(9) The concession was awarded by the Government of the Republic of Croatia to Bina-

Istra pursuant to a concession agreement concluded on 25 September 1995 and an 

ordinance passed on 21 September 1995 (hereinafter the ‘1995 Ordinance’)
7
. The 

award of the concession contract was the culmination of a tender process commenced 

in February 1991 through the publication of a call for tenders for the investment in the 

construction and operation of motorways in Croatia.  

(10) The Croatian authorities explained that the 1995 concession agreement has been 

amended four times since inception
8
 relating to the duration of the concession, the 

public contribution to its financing and the investments/works included in the 

Concession. The 1995 concession agreement, as lastly amended in 2008, is currently 

applicable between both Parties (hereinafter the ‘existing concession agreement’).  

(11) Through the 1
st
 amendment (1997), the length of the concession was reduced from a 

possible end-date of 35 years after the beginning into service of phase 1, which would 

have been 2041
9
 to the end-date of 25 September 2027

10
. The amendment subdivided 

phase 1 of the 1995 concession agreement (which referred to phase 1 and phase 2) 

into phase 1A and 1B. Phase 2 was not split up. 

(12) Through the 2
nd

 amendment to the concession agreement (1999), the financial 

contribution mechanism (described further below in recital (18)) was introduced. The 

duration of the concession remained unchanged.  

(13) Through the 3
rd

 amendment (2003), changes to the concession agreement were made 

relating to the implementation of phase 1B. Changes to the possible duration of the 

concession were also made, establishing the end-date of 3 December 2027 as the 

latest possible date on which the concession could end. 

                                                 
5
  Article 21 of the 1995 concession agreement. 

6
  Articles 26.1 and 28 of the 1995 concession agreement. 

7
  The 1995 Ordinance is the instrument enabling the Government to entrust Bina-Istra with the concession.  

8
  On 18 September 1997, 27 August 1999, 25 February 2003, and on 25 August 2008. All these amendments 

were adopted prior to the accession of Croatia to the European Union on 1 July 2013 (Decision of the 

Council of the European Union of 5 December 2011 on the admission of the Republic of Croatia to the EU, 

OJ EU, L 112, 24.4.2012, p.6). 

9
  See Article 36 of the 1995 concession agreement, which states that “The Concession shall end on the date 

falling 28 years after the bringing into service of the phase 1 and/or after 14 years have elapsed since the 

bringing into service of the phase 2, but not later than 35 years after the bringing into service of the phase 

1.” As the phase 1 ultimately was brought into service on 28 December 2006, this would have meant an end-

date of 28 December 2041. 

10
  In 1996, Croatian legislation was passed limiting the length of concessions over public roads granted by the 

Government to 33 years (Public Roads Act 1996, Croatian Official Gazette 100/96).  
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(14) Through the 4
th

 amendment (2008), phase 1B was split up into sub-phases 1B1, 1B2 

and 1B3. In addition, phase 2 was subdivided in phase 2A
11

 and 2B and changes were 

made relating to the implementation of phase 2A. No changes were made to the 

duration of the concession. 

(15) According to the Croatian authorities, the effect of the developments relating to the 

duration of the concession and to the introduction in 1999 of the financial 

contribution mechanism negatively impacted the financial capacity of the concession 

and affected Bina-Istra's ability to obtain financing at sustainable costs. As a result, 

the works have been tranched in several phases and sub-phases, as described in 

recitals (11) and (14) above. 

(16) Croatia also indicated that, proceeding more gradually allowed the different phases 

and sub-phases to benefit from the lower financing costs available at later stages of 

the concession period, re-financing existing debt as the phases and sub-phases 

progressed.  

The Financial Contribution Mechanism 

(17) As referred above, the financial contribution mechanism was added to the 1995 

concession agreement by the 2
nd

 amendment of 27 August 1999. The financial 

contribution mechanism replaced the initial compensation mechanism under Article 

26.3 of the 1995 concession agreement, under which, in case the Government opposes 

the tolls proposed by Bina-Istra, the Government would be required to pay Bina-Istra 

the difference between the tolls applied and those that had been proposed by Bina-

Istra. 

(18) Croatia explained that under the existing concession agreement, in return for Bina-

Istra's undertaking of the concession, the Government makes regular payments
12

 to 

Bina-Istra in accordance with this financial contribution mechanism; essentially as 

follows: 

If Target costs > Projected revenues, then, 

Annual Base Financial Contribution (‘ABFC’) = Target costs – Projected revenues, 

where 

Target costs = Projected Operating and Maintenance Expenses (‘O&M Expenses’)
13

 

+ Projected debt service
14

 (i.e. together with the O&M Expenses, Bina-Istra's 

projected costs) + Return on phase 1A equity (if any)
15

 + Return on phase 1B equity 

(if any)
16

 

                                                 
11

  Phase 2A was split up into sub-phases 2A1, 2A2, 2A3, 2A4 and 2A5 subject to the provisions of Article 

8.1.A of the existing concession agreement. 

12
  The financial contribution is calculated on an annual basis (year 'n') and paid on 12 equal instalments on a 

monthly basis (year 'n+1'). 

13
  These expenses include routine and extraordinary maintenance and renewal expenditure as well as Bina-

Istra's standard concessionaire expenses, see Appendix 18, annex 1 of the existing concession agreement. 

14
  'Debt service' payments are those payments by Bina-Istra relating to debt financing for the different phases 

which covers the construction costs. 

15
  'Return on phase 1A equity' means a fixed annuity amount paid annually so as to result in an equity IRR of 

[10-20] (*) % only for phase 1A by 31 December 2009, to be recovered by the shareholders in the period 

from 1 January 2000 until 31 December 2009. The level of the equity IRR for phase 1A  reflects the high-

risk environment in Croatia at start of the concession agreement due to the state of war in Croatia at the 

time. 
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and 

Projected revenues = Projected toll revenues and projected secondary revenues
17

. 

(19) According to the Croatian authorities, the existing concession agreement foresees the 

payment to Bina-Istra by the Government of the financial contribution to the extent 

that Bina-Istra's projected revenues from the tolls and secondary revenues are less 

than Bina-Istra's projected costs for the year in question, including a reasonable rate 

of return on the ‘shareholders’ equity. 

(20) The Croatian authorities indicated that the financial contribution mechanism is also 

subject to a concession fee mechanism
18

 which serves as a correction mechanism 

taking into account the actual revenues achieved and costs incurred by Bina-Istra: 

 Where the balance between all revenues and income received by Bina-Istra 

(including the financial contribution) in year 'n' and the aggregate of all costs 

incurred during the same year 'n' is positive (‘available cash’), this available cash 

shall be used to reduce any payment that would otherwise have been made by the 

Government as a financial contribution during year ‘n+1’. This allows the 

financial contribution to be reduced to reflect, inter alia, any savings on costs, 

unused budgeted amounts or greater than expected revenues.  

 If no financial contribution is made during year ‘n+1’, then the available cash 

generated during year 'n' shall be apportioned between Bina-Istra and the 

Croatian Government: the majority of the available cash (70%) should be paid to 

the Government as the concession fee, and a part of it (30%) should be payable to 

Bina-Istra. 

2.2. The objective of the measure 

(21) The notified measure is part of the draft Ordinance on the fifth amendment agreement 

to the existing concession agreement (hereinafter the 'Proposed Amendment'). By the 

notified measure, the Croatian Government entrust Bina-Istra with the financing, 

construction, operation and maintenance of phase 2B1 of the Istrian Y motorway and 

the ensuing prolongation of the concession. 

(22) The Croatian authorities consider the financing, construction, maintenance and 

operation of the phase 2B1 of the Istrian Y motorway as a service of general 

economic interest (hereinafter 'SGEI')
19

. 

(23) The phase 2B1 consists principally in the construction of a second carriageway in 

both directions with an emergency lane, the operation and maintenance of the two 

                                                                                                                                                       
(*) Business secret. 

16
  'Return on phase 1B equity' means the provision of approximately EUR […] million as adjusted downward 

or upward based on realised traffic in accordance with the formula set out in Appendix 18, Annex 4B of the 

existing concession agreement. 

17
  'Secondary revenues' means the revenues from items and structures related to the motorway, including 

shops, premises, buildings, petrol stations, restaurants, car parks, advertising displays, recreational parks and 

other facilities. 

18
  Article 25.3(c)(ii) and Appendix 11 of the existing concession agreement. Croatia indicated that the 

concession fee as set out in the existing concession agreement was never paid out to the Croatian 

Government. 

19
  See recital (H) of the Proposed Amendment. 
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lanes in each direction and any facilities associated with and necessary for the 

operation and maintenance of the motorway from the Rogovići Interchange to 

Vranja
20

, a 28km stretch on the north-eastern side of the Istrian Y Motorway
21

.  

(24) The envisaged works entail the construction of: 

i. Eleven  new viaducts; 

ii. Fourteen new underpasses; 

iii. Three new overbridges and demolition of three existing ones; 

iv. Numerous retaining walls and ancillary structures, and 

v. Improvements to the alignment of the existing carriageway at three locations. 

(25) The Croatian authorities explained that the development of phase 2B1 is expected to 

result in a number of key benefits, including: 

i. Raising the safety level of this section of the motorway
22

; 

ii. Reducing congestion/shortening journey times;  

iii. Increasing the existing level of environmental protection
23

, and  

iv. Upgrading the comprehensive TEN-T, adequately connecting the Istrian 

region with the rest of Croatia, improving economic and social cohesion and 

delivering positive impacts on the economy, in particular in relation to 

increased tourism in the region. 

(26) The Croatian authorities explained that the additional phase 2B1 works as described 

in recital (24) cannot be financed merely on the basis of existing revenues from Bina-

Istra
24

. Consequently, Bina-Istra intends to enter into funding arrangements with 

different financial institutions, including the International Finance Corporation
25

, 

                                                 
20

  It comprises sub-phases 2B1-1 (Rogovići - Cerovlje), 2B1-2 (Cerovlje-Lupoglav) 2B1-3 (Lupoglav-Vranja), 

see Article 1 (Definitions) of the Proposed Amendment. 

21
  Croatia explained that tolls are not charged at the present for the current Rogovići - Vranja section and 

therefore Bina-Istra does not generate any revenues from it. Bina-Istra's operating and maintaining costs for 

this section are however factored into the financial contribution mechanism. With phase 2B1 completion, 

tolls will be implemented at the same tolls tariffs per km as on the other phase 2A four-lanes section. Toll 

tariffs are determined by Bina-Istra on annual basis taking into account the need to ensure that tolls remain 

affordable for users, see Article 27.1.1 of the Proposed Amendment. 

22
  Since 2010 (opening of the Istrian Y motorway), more than half of the traffic accidents took place on single-

carriageway (semi-motorway) sections of the motorway, which account for only 30% of the entire network. 

23
  Construction of a drainage system enabling filtering of rainfall prior to discharge into the environment and 

improvement of the level of noise protection. The reduction in congestion and journey times further lead to 

savings in fuel consumption thus reducing CO2 emissions. 

24
  Croatia informed that phase 2B1 costs have been analysed by independent technical advisers – Atkins 

reports on constructions costs (February 2016, addendum January 2017) and for operation and maintenance 

costs ( March 2016). Furthermore, the Croatian authorities explained that phase 2B1 works have not been 

taken into account under the financial contribution mechanism to-date.  

25
  The International Finance Corporation is a member of the World Bank Group. 
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UniCredit and Société Générale, Corporate & Investment Bank (hereinafter jointly 

the 'lenders'). 

(27) In connection with the development of phase 2B1, the Croatian authorities  pointed 

out that four main categories of changes are envisaged under the notified amendment 

of the concession agreement:  

i. Extension of the duration of the existing concession (the ‘Extension’);  

ii. The addition of a gain/pain share mechanism to the financial contribution 

mechanism, which intends to rebalance the risk in favour of the Government 

(the ‘Gain/Pain Share’);  

iii. Changes to the financial contribution mechanism (the ‘Financial Contribution 

Mechanism changes’) to the advantage of the Government, and  

iv. Other miscellaneous changes to the concession agreement in order to 

rebalance the allocation of risks in the concession agreement in favour of the 

Government (the ‘Rebalance Risk changes’).  

The extension of the concession 

(28) Under the notified measure, the existing concession is to be extended from 

03.12.2027
26

 to 15.12.2032 (i.e. the date of the effective discharge of Phase 2B1 

debt). Croatia explained that the expiry date may be prolonged until 15.06.2034 as an 

additional period of time of up to 18 months applies in the event that Bina-Istra has 

not repaid the phase 2B1 debt by the maturity date
27

. The extension foresees the 

implementation of a transition period of 90 days at the end of the concession, in order 

to ensure the continuity of the operation and maintenance services between the 

current concessionaire and a future operator of the motorway. In addition, Croatia 

argues that this 90-day transitional period is consistent with market practice. 

(29) According to the Croatian authorities, the reasons for the prolongation of the existing 

concession agreement are twofold: (i) to allow a longer debt amortisation and a 

sufficient financing of phase 2B1 from tolls, while avoiding an excessive financial 

contribution from the Government and (ii) to align the length of the concession with 

the maturity of the phase 2B1 long-term debt.  

(30) The Croatian authorities showed on the basis of a Net Present Value (NPV) analysis 

that the NPV of the projected financial contribution from the State would be reduced 

through this prolongation.  

(31) According to the Croatian authorities, the proposed extension of the concession also 

allows for the possibility of refinancing of all current loans at lower cost after the 

construction of phase 2B1, as the credit rating for Croatia is expected to be better at 

that point.  

(32) Croatia highlighted that the avoidance of excessive financial contribution from the 

Croatian Government would also be in line with its commitments under the 

                                                 
26

  See recital (11) above. 

27
  See Article 37 of the Proposed Amendment.  
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convergence programme for the period 2017-2020 agreed with the European 

Commission.  

(33) Furthermore, the Croatian authorities explained that the conditional additional period 

of up to 18 months, which would apply should the phase 2B1 debt not have been fully 

repaid by the maturity date, as described in recital (28) above, corresponds to what the 

lenders for the project consider as being toward the lower end of what would be 

necessary for them to participate in current market conditions. 

The Gain/Pain Share Mechanism  

(34) The Croatian authorities explained that the gain/pain share mechanism, which is one 

of the constitutive parts of the notified measure, supplements the existing financial 

contribution mechanism in a manner that rebalances the risk in favour of the 

Government. The gain/pain share mechanism
28

 foresees two scenarios: 

i. Where toll revenues are lower than the New Base Case Expected Toll 

Revenues (‘NBCETR’)
29

, i.e. the base case level during a year, Bina-Istra is 

required to contribute to the loss of revenues in an amount equal to 50% of the 

difference between the toll revenues and the NBCETR (the ‘Bina-Istra 

contribution’), subject to a cap of EUR […] million over the duration of the 

concession (the ‘shareholder contribution cap’). 

ii. Where toll revenues are higher than the Upside Case Expected Toll Revenues 

(‘UCETR’)
30

, i.e. the“ best-case” level during a year, Bina-Istra is entitled to 

be paid by the Government an amount equal to 50% of the difference between 

the UCETR and the toll revenues (the ‘surplus bonus amount’, distributable to 

the shareholders). The surplus bonus amount is subject to a cap of the 

aggregate of the sums sufficient to service the debt and EUR […] per annum, 

in respect of any amounts due and payable under the subordinated debt 

agreement
31

 and as dividend to shareholders (the ‘surplus bonus amount cap’). 

The Financial Contribution Mechanism Changes  

(35) In relation to the financial contribution mechanism, Croatia indicated that a number of 

changes have been introduced, essentially to the advantage of the Government, in 

particular: 

i. The 30% available cash returning to Bina Istra in case no financial 

contribution is paid in year n+1, described in recital (20) above, would be 

capped at EUR […] per year, adjusted for inflation (with the remainder going 

to Government), which would limit significantly the return that may be made 

by Bina-Istra;  

                                                 
28

  See Appendix 19, Definitions and section 3 of the Proposed Amendment. 

29
  The NBCETR is calculated by applying different traffic growth rates agreed upon by the Croatian 

Government and Bina-Istra to the previous year's traffic. (See Appendix 19, Definitions, Proposed 

Amendment). The traffic growth rates are based on the projections included in the official Traffic and 

Revenue Report produced by the independent Traffic Advisor LeighFisher, "Istrian motorways, phase 2B1 

traffic and revenues forecasts, Final report", March 2015, p.46. 

30
  The UCETR is also calculated by applying different traffic growth rates agreed upon by the Croatian 

Government and Bina-Istra to the previous year's traffic, see footnote above. 

31
  Debt financing provided by the shareholders themselves. 
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ii. The fixed return on equity has been removed, meaning that there is no longer 

any guaranteed fixed return, with profits dependant on possible surplus bonus 

amounts, the 30% available cash and certain costs savings (the operation and 

maintenance share
32

). 

The Rebalance Risk Changes 

(36) According to the information provided by Croatia, the rebalance risk changes are 

miscellaneous contractual changes made under the Proposed Amendment which 

further rebalance the risk in the Government's favour.  

(37) These contractual changes include the following: 

a) Improved rights for the Croatian Government in relation to termination events 

such as: (i) termination for force majeure (the right to terminate was previously 

that of Bina-Istra only) or (ii) the right of the Government to partial termination 

in the event of a significant delay in the completion of phase 2B1
33

; 

b) The financial regime applicable in a termination scenario is now more favourable 

to the Croatian Government and making modifications to the construction 

contract, to the operation and maintenance contract and to the finance documents 

is now subject to the approval of the Croatian Government. According to the 

Croatian authorities, this increases the rights of the Government to control 

effectively the terms (including the financial terms) under which the existing 

concession is actually managed
34

. 

The new Risk Allocation under the proposed amendment  

(38) On the basis of the explanations referred to above, the Croatian authorities provided a 

comparison of the risks borne by Bina-Istra under the existing concession agreement 

and under the Proposed Amendment. The summary of the risk/rate of return features 

is listed in the table below: 

Risk 

Parameter 

Existing 

Concession Agreement 

Proposed Amendment 

 

Return Fixed return on equity 

elements and possibility to 

retain 30% of available cash. 

No guarantee of return; 

Possibility to retain 30% of available cash 

capped at € […] per year;  

Dividends under the surplus bonus amounts 

under the gain /pain share capped at € […] 

per year;  

Operation and maintenance savings shared 

between Bina-Istra  and the Government  

 

Traffic None – Financial Contribution 

Mechanism makes up 

shortfall in toll revenues. 

Degree of risk borne by Bina-Istra through 

the concessionaire contribution payable by it 

if the level of toll revenues is below 

expectations under the gain / pain share. 

                                                 
32

  60% of ordinary operation and maintenance savings and 50% of the extraordinary maintenance savings 

made in the operation and maintenance of the motorway. 

33
  Article 39.1, 39.2 and 39.3 of the Proposed Amendment. 

34
  Article 8.3.1(A) and Article 18.6.3(B) of the Proposed Amendment. 
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(39) Consequently, Bina-Istra bears increased risks under the Proposed Amendment. 

Moreover, Croatia explained that the concessionaire's rate of return is reduced 

compared to the existing Concession Agreement. According to the estimates of 

Internal Rate of Return (IRR) analysis, the project IRR including the Proposed 

Amendment is estimated at [4-7]% while the project IRR for the existing Concession 

Agreement is estimated at […]% (without phase 2B1). Similarly, the equity IRR 

under the existing concession would be […]% while under the Proposed Amendment 

it would be between [10]% and [13]% 
35

. 

2.3. Legal basis 

(40) The activity entrusted to Bina-Istra represents an activity of general interest of the 

Republic of Croatia, because it concerns the construction and maintenance of an 

infrastructure which is property of the Croatian State. Acting within its public 

authority, Croatia, by way of a concession, transferred to Bina-Istra the provision of a 

part of its obligations related to the construction and maintenance of public roads.  

(41) The obligation on financing, construction, maintenance and operation of the Istrian Y 

Motorway has been entrusted to Bina-Istra by the Government through an 

entrustment act as described in recital (9) above.  

(42) The Croatian authorities consider that the Proposed Amendment specifies the public 

service obligations
36

 and the methods of calculating the compensation, in particular:  

i. The content and duration of the public service obligations; 

ii. The undertaking to which the public service is entrusted and where applicable 

the territory concerned;  

iii. The nature of any exclusive or special rights assigned;  

iv. The parameters for calculating, controlling and reviewing the compensation, 

and 

v. The arrangements for avoiding and recovering any over-compensation.  

2.4. The beneficiary 

(43) The recipient of the measure is Bina-Istra (hereinafter also the 'concessionaire'). Bina-

Istra is a joint-stock company founded in 1995 to facilitate construction and 

subsequent management of the Istrian Y Motorway, which is the only economic 

activity carried on by the company. 

(44) Bina-Istra's shareholders are Bina-Finacom d.d. (67%), Bouygues Travaux Publics 

S.A. (16%), Hrvatske Autoceste d.o.o. (14.8%)
37

 and Istarska Autocesta d.o.o. 

(2.2%)
38

.  

                                                 
35

  All the computations related to the project IRR and the equity IRR provided by Croatia consider as a starting 

point 25 September 1995, that is the starting point of the concession. Therefore, the resulting figures do not 

only take into account the expected returns until the end of the concession but also reflect the realization of 

past outcomes.  

36
  See recital (22) above. 
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(45) Bina-Finacom's shareholders are Bouygues Travaux Publics S.A. (45%), Hrvatske 

Autoceste d.o.o. Zagreb (44%), ICI Participations (6%) and Ina Industrija Nafte d.d. 

(5%)
39

. 

2.5. Reporting and monitoring 

(46) The Croatian authorities agreed to submit a yearly report to the Commission on the 

application of the notified individual aid as provided for by paragraph 63 of the 

revised framework for State aid in the form of public service compensation 

(hereinafter ‘SGEI Framework’)
40

 and in accordance to Article 26 of Council 

Regulation (EU) 2015/1589 (hereinafter "Procedural Regulation")
41

. 

(47) In addition, Croatia agreed to maintain, for at least ten years from the date of award of 

the individual aid, detailed records containing the information and supporting 

documentation necessary to establish that all compatibility conditions are met, and 

that these records will be provided to the Commission upon request
42

. 

2.6. Transparency 

(48) Croatia committed to publish the information set out in paragraph 60 of the SGEI 

Framework, in particular:  

(a) the results of the public consultation or other appropriate instruments referred to 

in paragraph 14
43

, 

(b) the content and duration of the public service obligations
44

; 

(c) the undertaking and the territory concerned
45

; 

(d) the amounts of aid granted to the undertaking concerned on a yearly basis
46

. 

(49) Furthermore, Croatia committed to publish, within six months of the granting act, on 

a comprehensive State aid website at national level
47

, the following information, 

                                                                                                                                                       
37

  Hrvatske Autoceste d.o.o. (the ‘Croatian Roads’) is a limited liability company which operates, builds, 

reconstructs and maintains motorways. It is a 100% state-owned company. 

38
  Istarska Autocesta (the ‘Istrian motorway’) is owned by Istrian cities and local companies. 

39
  Ina Industrija Nafte d.d. is around 49% owned by the Croatian Government. 

40
  Communication from the Commission, European Union Framework for State aid in the form of public 

service compensation (2011), 2012/C 8/03, OJ C 8, 11.1.2012, p. 15. 

41
  OJ L 248, 24.9.2015, p. 9. 

42
  See section 9 of Annex 1 of Commission Regulation (EU) 2015/2282 of 27 November 2015 amending 

Regulation (EC) No 794/2004 of 21 Abril 2004 as regards the notification forms and information sheets, OJ 

L 325, 10.12.2015, p. 14. 

43
  Public consultations were held in relation to phase 2B1 carried out under (i) the Croatian Environmental 

Protection Act and the Regulation on the Environmental Impact Assessment of planned interventions and in 

relation to (ii) the location permit procedure. 

44
  http://bina-istra.com/Default.aspx?sid=2156  

45
  http://bina-istra.com  

46
  The estimated financial contribution budgeted to Bina-Istra is made publicly available as part of the 

Republic of Croatia's annual budget. 

47
  http://www.mfin.hr/hr/transparentnost-potpora  

http://bina-istra.com/Default.aspx?sid=2156
http://bina-istra.com/
http://www.mfin.hr/hr/transparentnost-potpora
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which will be kept for at least ten years and will be available to the general public 

without restrictions: 

(a) The full text of the individual aid granting decisions and its implementing 

provisions, or a link to it, 

(b) The identity of the aid granting authority/(ies), 

(c) The identity of the beneficiary, the form and the amount of aid granted, the date 

of granting, the type of undertaking (SME/large undertaking). 

3. ASSESSMENT OF THE MEASURE 

3.1. Existence of aid 

(50) According to Article 107(1) of the TFEU, “any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens to distort 

competition by favouring certain undertakings or the production of certain goods 

shall, in so far as it affects trade between Member States, be incompatible with the 

internal market”. 

(51) The Commission recalls that the Court of Justice has consistently held that the 

categorisation as ‘State aid’ within the meaning of Article 107(1) TFEU requires all 

conditions set out in that provision to be satisfied
48

. It follows that in order for a 

measure to constitute State aid within the meaning of that provision, the following 

four cumulative conditions have to be met: i) the measure has to be imputable to the 

State and granted out of State resources; ii) it has to confer an economic advantage on 

undertakings; iii) the advantage has to be selective and, iv) the measure has to distort 

or threaten to distort competition and affect trade between Member States. 

3.1.1. State resources and imputability to the State 

(52) With regards to the requirement that the measure must be granted through State 

resources and be imputable to the State, this criterion is clearly fulfilled in the present 

case.  

(53) According to settled case-law
49

, the granting without tendering of licences to occupy 

or use public domain, or of other special or exclusive rights having an economic 

value, may imply a waiver of State resources and create an advantage for the 

beneficiaries. Similarly, any amendment, like for instance a prolongation of a 

concession, can only be provided by the State and should therefore be considered as 

imputable to it.   

(54) In the present case, the prolongation of the concession duration implies the attribution 

of an extended exclusive right to Bina-Istra to collect toll tariffs revenues in principle 

                                                 
48

  See judgment of 21 December 2016, C-524/14 P, Commission v Hansestad Lübeck, ECLI:EU:C:2016:971, 

paragraph 40 and the case-law cited, and judgment of 21 December 2016, cases C-20/15 P and C-21/15 P 

Commission v World Duty Free Group and Others, ECLI:EU:C:2016:981, paragraph 53 and the case-law 

cited. 

49
  See judgment of 22 May 2003, case C-462/99, Connect Austria Gesellschaft für Telekommunikation GmbH 

v Telekom-Control-Kommission, and Mobilkom Austria AG, ECLI:EU:C:2003:297, para. 92 and 93; 

judgment of 4 July 2007, case T-475/04, Bouygues and Bouygues Télécom SA v Commission, 

ECLI:EU:T:2007:196, para. 101, 104, 105 and 111. 
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for an additional five years. As a consequence, the Member State, owner of the 

infrastructure, renounces to directly collect the toll revenues during said prolongation 

period during which it could keep the assets concerned in State hands and exploit 

them commercially. Such prolongation therefore amounts to a waiving of State 

resources to the benefit of an economic operator. 

3.1.2. Economic advantage to undertakings 

(55) As mentioned above, Bina-Istra is engaged in the provision of services of 

construction, operation and maintenance of roads and motorways and, as such, carries 

out economic activities. Therefore, it constitutes an undertaking within the meaning 

of Article 107(1) TFEU. 

(56) The measure gives the concessionaire the right to operate the Istrian Y Motorway for 

a longer period than was originally agreed in the concession agreement, and thus to 

perceive the economic benefit deriving from operating the motorway for an additional 

number of years. This constitutes an advantage for the concessionaire
50

. 

(57) As already highlighted in recital (29) above, the prolongation of the existing 

concession agreement is granted to allow the concessionaire to perform the agreed 

investments while being subject to a tarification system determined by the Croatian 

Government in which is ensured the access to the infrastructure by maintaining 

motorway toll tariffs at a socially sustainable level for users
51

, whilst performing 

investments on the network as described in recital (24) above.  

(58) As alleged by the Croatian authorities, the imposition of such public service 

obligations in line with Altmark
52

 judgment would dispel the advantage element. 

Therefore, to assess the existence of an advantage in the entrustment of the 

concessionaire with the operation of the motorway for a longer period compared to 

what was originally foreseen, it shall be assessed whether the measure complies with 

the Altmark judgment, in which the Court of Justice held that where a State measure 

must be regarded as compensation for the services provided by the recipient 

undertakings in order to discharge public service obligations, so that those 

undertaking do not enjoy a real financial advantage and the measure thus does not 

have the effect of putting them in a more favourable competitive position than the 

undertakings competing with them, such a measure is not caught by Article 107(1) of 

the TFEU. 

(59) Without at this stage prejudging the issue of the compatibility of the notified measure 

with the SGEI Framework which will be addressed in recital (70) and following, it 

needs to be mentioned that the Court of Justice made clear that, for a public service 

compensation to escape qualification as State aid in a particular case, the four 

cumulative criteria (the ‘Altmark -criteria’) summarized below must be satisfied: 

                                                 
50

  See in this respect Commission Decision of 28 October 2014 on SA. 38271 (2014/N) concerning the French 

'Plan de Relance Autoroutier' (hereinafter "Plan de Relance"), recitals (46) to (48). 

51
  See footnote 21 above. 

52
  See judgment of 24 July 2003, case C-280/00, Altmark Trans GmbH and Regierungspräsidium Magdeburg 

v Nahverkehrsgesellschaft Altmark GmbH, and Oberbundesanwalt beim Bundesverwaltungsgericht 

(‘Altmark Trans’), ECLI:EU:C:2003:415, para. 87 and 95. See also judgment of 27 November 2003, joined 

cases C-34/01 to C-38/01, Enirisorse SpA v Ministero delle Finanze, ECLI:EU:C:2003:640, para. 21 and 40. 
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1. The recipient undertaking must actually have public service obligations to 

discharge and those obligations must be clearly defined (the “First Altmark 

Criterion”).  

2. The parameters on the basis of which the compensation is calculated must be 

established in advance in an objective and transparent manner (the “Second 

Altmark Criterion”). 

3. The compensation cannot exceed what is necessary to cover all or part of the 

costs incurred in the discharge of the public service obligations, taking into 

account the relevant receipts and a reasonable profit (the “Third Altmark 

Criterion”). 

4. Where the undertaking which is to discharge public service obligations, in a 

specific case, is not chosen pursuant to a public procurement procedure, which 

would allow for the selection of the tenderer capable of providing those services 

at the least cost to the community, the level of compensation needed must be 

determined on the basis of an analysis of the costs which a typical undertaking, 

well run and adequately provided with means to meet the public service 

obligations, would have incurred, taking into account the relevant receipts and a 

reasonable profit for discharging the obligations (the "Fourth Altmark 

Criterion"). 

(60) In this respect, the concessionaire upon which an obligation is imposed has not been 

chosen by way of a public tendering procedure for the purpose of providing the 

service described under the present measure which is the provision of motorway 

services according to the conditions set in the proposed fifth amendment to the 

existing concession agreement. Therefore, the fourth Altmark criterion is decisive for 

the assessment. 

(61) Nevertheless, nor during the pre-notification phase neither in the notification did 

Croatia provide a comprehensive costs analysis as the one required under the fourth 

Almark criterion, notably on the costs of a typical, well-run undertaking. In absence 

of this element, the Commission concludes that the Croatian authorities have not 

demonstrated that the fourth Altmark criterion is fulfilled
53

. As the conditions set out 

in the Altmark judgment are cumulative, failure to comply with any one of the four 

conditions necessarily leads to the conclusion that the aid measure under review 

grants an economic advantage to the concessionaire concerned within the meaning of 

Article 107(1) of the TFEU.  

(62) In view of the above, the Commission considers therefore that the measure at stake 

provides an advantage to Bina-Istra without the Croatian authorities having 

demonstrated to a sufficient degree that the Altmark conditions were fulfilled. 

 

3.1.3. Selectivity 

(63) The aid measure under assessment implies the prolongation of an exclusive right to 

Bina-Istra which is entrusted with the service of financing, construction, operation 

and maintenance of the Istrian Y Motorway by way of a concession initially awarded 

in 1995. As a result, the Commission considers that the measure at stake is selective 

                                                 
53

  It is for the Member State to prove that the fourth Altmark condition is fulfilled (see judgment of the Court 

of Justice of 16 February 2016, Germany v Commission, C-446/14 P, ECLI:EUC:2016:97, para. 38. 
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since it favours a given economic operator active in the relevant sector, and 

substantially affects the ability of other economic operators to carry out this specific 

economic activity. 

3.1.4. Distortion of competition and effect on trade between Member States 

(64) The Commission recalls that the Court of Justice has repeatedly said that aid intended 

to release an undertaking from costs which it would normally have to bear in its day-

to-day management or normal activities distorts the conditions of competition
54

. It has 

been indeed ruled that any grant of aid to an undertaking exercising its activities in 

the internal market is liable to cause distortion of competition and affect trade 

between Member States
55

. 

(65) In the case at stake, taking into account the nature and international dimension of the 

sector concerned, which is the construction, maintenance and operation of motorways 

against tolls, as well as the number of operators active in the sector, the Commission 

considers that the measure may affect EU trade
56

. 

(66) Furthermore, since the sector is characterized by competition for the market, i.e. 

competition to obtain the exclusive right to build and/or operate a motorway, any aid 

granted in this context, especially when implying the postponement of the next 

tendering procedure, reinforces the position of the current concessionaire to the 

detriment of their competitors, also with respect to the related downstream market of 

the attribution of the construction works. 

(67) This is the case of the measure under review, which is capable of affecting trade 

between Member States because the position of the beneficiary will be reinforced - its 

presence in the market being assured until the end of the prolonged concession in 15 

December 2032 - as compared to other operators in the sector. 

Conclusion on the existence of an aid 

(68) For the reasons set out above, the Commission concludes that the measure constitutes 

State aid within the meaning of Article 107(1) of the TFEU. 

3.2. Legality of the aid measure 

(69) The Commission notes that Croatia has not implemented the prolongation of the 

concession at stake nor any other element of the Proposed Amendment pending 

approval by the Commission. Croatia has thus fulfilled the obligation under Article 

108(3) of the Treaty by notifying the measure prior to its implementation and making 

it subject to Commission approval. 

                                                 
54

  See judgment of 19 September 2000, case C-156/98, Germany v Commission, ECLI:EU:C:2000:467, para. 

30 (and the case-law cited) and judgment of 3 March 2005, case C-172/03, Wolfgang Heiser v Finanzamt 

Innsbruck,  ECLI:EU:C:2005:130, para. 55.   

55
  See judgment of 17 September 1980, case C-730/79, Philip Morris Holland v Commission, 

ECLI:EU:C:1980:209, para. 11 and 12; and judgment of 30 April 1998, case T-214/95, Vlaams Gewest 

(Flemish Region) v Commission,  ECLI:EU:T:1998:77, para. 48-50. 

56
  See in this sense, Commission decision on Plan de Relance, recital (50). 



16 

3.3. Compatibility of the aid 

(70) In light of the foregoing, the measure must be assessed on compatibility grounds. In 

view of the fact that Croatia essentially argues that, should the Commission find that 

the measure entails aid (in absence of fulfilment of the mentioned Altmark judgment 

criteria), the measure should be assessed under Article 106(2) of the TFEU, the 

Commission considers that it should primarily assess whether the conditions for that 

compatibility basis are fulfilled.   

(71) Article 106(2) of the TFEU provides the legal basis for assessing the compatibility of 

State aid granted in the framework of the provision of a Service of General Economic 

Interest (hereinafter 'SGEI'). Accordingly, “[U]ndertakings entrusted with the 

operation of services of general economic interest or having the character of a 

revenue-producing monopoly are subject to the rules contained in the Treaties, in 

particular to the rules on competition. In so far as the application of such rules does 

not obstruct the performance, in law or in fact, of the particular tasks assigned to 

them. The development of trade must not be affected to such an extent as would be 

contrary to the interests of the Union”.  

(72) On the basis of the elements brought forward by the Croatian authorities on the 

qualification as an SGEI, the compatibility of the measure under article 106(2) of the 

TFEU must, primarily, be assessed on the basis of the Commission Communication 

of 11 January 2012 on a European Union framework for State aid in the form of 

public service compensation (hereinafter the "SGEI Framework")
57

.   

(73) The SGEI Framework sets a series of conditions that a measure has to fulfil in order 

to be deemed “necessary for the operation of the service of general economic interest 

concerned and […] not affect[ing] the development of trade to such an extent as to be 

contrary to the interests of the Union”. The Commission will therefore assess below 

whether the conditions set out in sections 2.2 to 2.10 of the SGEI Framework are 

fulfilled. 

3.3.1. Genuine service of general economic interest as referred to in Article 106 of 

the Treaty 

(74) Paragraph 12 of the SGEI Framework requires that "[T]he aid must be granted for a 

genuine and correctly defined service of general economic interest".  

(75) Paragraph 13 of the SGEI Framework provides that "[M]ember States cannot attach 

specific public service obligations to services that are already provided or can be 

provided satisfactorily under the same conditions by undertakings operating under 

normal market conditions. As for the question of whether a service can be provided 

by the market, the Commission assessment is limited to checking whether the Member 

States did not make a manifest error, unless provisions of Union law provide a 

stricter standard"
58

. 

                                                 
57

  OJ C, 8, 11.1.2012, p. 15. See also Commission Decision of 11 December 2015 in case SA.42783 – France- 

Fusion de la concession du tunnel Maurice Lemaire et de la concession autouroutière de la société des 

Autoroutes Paris, Rhin, Rhône (APRR), OJ, C, 104, 18.3.2016, p. 4; Commission Decision of 28 October 

2014 in case SA.38271 on Plan de Relance autoroutier, OJ, C 63, 20.02.2015, p. 1 and Commission 

Decision of 27 April 2018 in cases SA.49335 and SA.49336 – Italy – Italian Motorways investment plan, 

not yet published in the OJ. 

58
  See also paragraph 48 of the Commission SGEI Communication. 
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(76) The Commission considers that Croatia has not made any manifest error in defining 

the SGEI as mentioned in recitals (21) and (22) above and has presented sufficient 

credible justifications showing that realizing investments on the Istrian Y Motorway 

could not be done without public support as referred to in recital (26) above: the IRR 

would be insufficient for an operator to undertake the investment in the absence of the 

financial contribution mechanism insofar as it would be unprofitable.  

(77) As regards the existence of a genuine and correctly defined service of general 

economic interest, the Commission recalls that for the said public service to be 

classified as SGEI it must address citizens' needs or be in the interest of society as a 

whole. 

(78) Croatia argues, in a credible manner, that the investment at stake is necessary in order 

to implement a series of objectives ranging from improving mobility, shortening the 

duration of travelling on a key route on the Croatian road network, and limiting 

structural traffic congestion. The Commission takes note of the fact that the 

concerned public service will constitute a key component integrated into the TEN-T
59

, 

thereby also contributing at European, regional and local level to economic, social 

and territorial cohesion. Also, positive impacts on the economy are expected, mainly 

in terms of increased tourism flows and good transport activities
60

. 

(79) Paragraph 14 of the SGEI Framework further requires that "[M]ember States should 

show that they have given proper consideration to the public service needs to be 

supported by way of a public consultation or other appropriate instruments to take 

the interests of users and providers into account".  

(80) As regards transparency and public consultations, the Commission notes that Croatia 

has given proper consideration to the public service needs by holding various public 

consultations provided for under Croatian planning laws and regulations in relation to 

the Istrian Y Motorway, and specifically to phase 2B1, as well as by taking into 

account the results of public consultations carried out under the environmental law 

and location permit procedure
61

. Furthermore, the Proposed Amendment provides for 

a technical inspection allowing the State to control the realisation of the required 

works
62

, which can be considered as "other appropriate measures", within the 

meaning of paragraph 14 of the SGEI Framework. 

(81) In the light of the above, the Commission concludes that the service of general 

economic interest is in line with paragraphs 12, 13 and 14 of the SGEI Framework.  

3.3.2. Need for an entrustment act specifying the public service obligations and the 

methods of calculating compensation 

(82) Pursuant to paragraphs 15 and 16 of the SGEI Framework, responsibility for the 

operation of an SGEI must be entrusted by way of one or several acts, the form of 

which may be determined by the Member State. The act or series of acts must specify 

at least: (i) the content and duration of the public service obligations; (ii) the 

                                                 
59

  See, amongst others, Commission White Paper, 'Roadmap to a Single European Transport Area – Towards a 

competitive and resource efficient transport system' COM(2011) 144 final (March 2011), paragraph 10.  

60
  The Project is of vital importance to the tourism sector, as more than 90% of tourists visiting Istria use the 

Istrian Y Motorway.  

61
  See recital (48(a)) above. 

62
  See in this sense, Commission Decision on the Plan de Relance, recital (66). 
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undertaking and, where applicable, the territory concerned; (iii) the nature of any 

exclusive or special rights assigned to the undertaking by the granting authority; (iii) 

the description of the compensation mechanism and the parameters for calculating, 

monitoring and reviewing the compensation; and (iv) the arrangements for avoiding 

and recovering any overcompensation. 

(83) The Commission notes that the SGEI is entrusted to Bina-Istra with the act of 

entrustment adopted in the form of the proposed amended concession agreement and 

draft ordinance on the fifth amendment to the existing concession agreement as 

referred to in recitals (21) and (22) above. These acts state the content and the 

duration of the public service obligation. They also specify explicitly that the SGEI is 

entrusted by reason of, and pursuant to conditions set up in the SGEI Framework. 

(84) In particular, the Commission also notes that the entrustment act establishes 

parameters on the basis of which the SGEI compensation is calculated: these 

parameters are established in advance under the financial contribution mechanism in 

an objective and transparent manner
63

. Furthermore, the Commission notes from the 

Proposed Amendment that the SGEI compensation does not exceed the costs related 

to the discharge of the SGEI, taking into account relevant receipts and a reasonable 

profit because the financial contribution mechanism ensures that Bina-Istra only 

receives financial contribution to the extent that its projected revenues are less than its 

projected costs for the year in question. It further notes that the available cash 

mechanism ensures the correspondence between costs and compensation. Finally, the 

Commission notes from the entrustment act that the concession fee mechanism, 

which caps the 30% of available cash that can be returned to Bina-Istra, where no 

financial contribution is required during year ‘n+1’, serves to further limit the 

potential for any overcompensation
64

.  

(85) In addition, the Commission notes that the gain/pain share mechanism as set out in 

the entrustment act imposes an increased traffic risk on Bina-Istra, bolstering the 

proportionality of the compensation, while the financial contribution mechanism 

changes and the rebalance risk changes also further contribute to this objective. 

Finally, the Commission notes that the IRR analysis submitted by Croatia shows that 

the Proposed Amendment reduces the project IRR compared with the existing 

concession agreement (i.e. without phase 2B1) but also with the existing concession 

agreement including phase 2B1, notwithstanding the fact that Bina-Istra bears an 

increased traffic risk under the Proposed Amendment
65

.  

(86) In the light of the above, the Commission concludes that the entrustment acts are in 

line with the conditions set out in paragraph 16 of the SGEI Framework. 

3.3.3. Duration of the period of entrustment 

(87) Paragraph 17 of the SGEI Framework requires that "[T]he duration of the period of 

entrustment should be justified by reference to objective criteria". 

                                                 
63

  See recital (18) above. 

64
 See recital (35) above. 

65
  See recital (39) above. 
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(88) Croatia argues that the prolongation of the concession up to five years avoids an 

excessive financial contribution from the Government and aligns the length of the 

Concession with the maturity of the long-term phase 2B1 debt
66

.  

(89) Croatia maintains that the duration of the period of entrustment is objectively justified 

since the concession duration, as prolonged, will allow to realize the phase 2B1 

investment and to remunerate the concessionaire within the agreed remuneration 

limits further described in section 3.3.7 of this decision. 

(90) The Commission observes that the duration of the entrustment corresponding to the 

extended concession duration is the result of a detailed method of calculation: in 

particular the method of calculation of the prolongation period enables to guarantee a 

strict financial equilibrium between the expected revenues deriving from the 

prolongation and the cost of the phase 2B1 investment.  

(91) In particular the calculation of the prolongation periods can be considered as 

reasonable and proportionate for the reasons explained in section 3.3.7.  

(92) In view of the above, the Commission concludes that the condition outlined at 

paragraph 17 of the SGEI Framework is fulfilled. 

3.3.4 Compliance with the Directive 2006/111/EC 

(93) Paragraph 18 of the SGEI Framework requires that the undertaking complies, 

"[W]here applicable, with Directive 2006/111/EC on the transparency of financial 

relations between Member States and public undertakings as well as on financial 

transparency within certain undertakings" (the so-called “Transparency Directive”)
67

. 

In addition, "[A]id that does not comply with that Directive is considered to affect the 

development of trade to an extent that would be contrary to the interest of the Union 

within the meaning of article 106(2) of the TFEU". 

(94) The Commission also notes that according to Article 5(2)(c) of Directive 

2006/111/EC, this Directive does not apply to undertakings which have been 

entrusted with the operation of services of general economic interest pursuant to 

Article 106(2) of the TFEU, if the compensation they receive, in any form 

whatsoever, was fixed for an appropriate period following an open, transparent and 

non-discriminating procedure. 

(95) Croatia informed the Commission that Bina-Istra's activities comprise exclusively 

SGEI activities and therefore there is no need for accounting separation between 

SGEI activities and non-SGEI activities within the meaning of Directive 

2006/111/EC. Therefore, the Commission concludes that paragraph 18 of the SGEI 

Framework is not applicable in this case. 

3.3.5 Compliance with Union public procurement rules 

(96) Pursuant to paragraph 19 of the SGEI Framework, “[A]id will be considered 

compatible with the internal market on the basis of Article 106(2) of the Treaty only 

where the responsible authority, when entrusting the provision of the service to the 

undertaking in question, has complied or commits to comply with the applicable 

                                                 
66

  See recital (29) above. 

67
  OJ L 318, 17.11.2006, p. 17. 
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Union rules in the area of public procurement. This includes any requirements of 

transparency, equal treatment and non-discrimination resulting directly from the 

Treaty and, where applicable, secondary Union law.” Consequently, as stated in the 

same paragraph of the SGEI Framework, “[A]id that does not comply with such rules 

and requirements is considered to affect the development of trade to an extent that 

would be contrary to the interests of the Union within the meaning of Article 106(2) 

of the TFEU”. 

(97) In this regard, Croatia put forward in their notification that the changes to the existing 

concession contract resulting from the notified fifth amendment to the concession 

agreement does not give rise to a requirement to hold a new concession award 

procedure pursuant to the EU public procurement rules, as a derogation under Article 

43 of the Directive 2014/23/EU on the award of concession contracts
68

 (hereinafter 

the ‘Concessions Directive’) is applicable, namely Article 43(1)(b) in relation to 

necessary additional works or services that were not included in the initial concession 

and Articles 43(1)(e) and 43(4) in relation to modifications which are not substantial. 

(98) Directive 2014/23/EU entered into force on 17 April 2014 and its full transposition 

into national law had to take place by 18 April 2016. 

(99) In view of the above, the Commission considers that the assessment of whether the 

concession agreement resulting from the notified measure complies with EU law in 

the area of public procurement must be carried out pursuant to the relevant provisions 

of Article 43 of the Concessions Directive
69

. 

(100) The relevant provisions of Article 43 of the Concessions Directive are the following: 

“1.Concessions may be modified without a new concession award procedure in 

accordance with this Directive in any of the following cases: 

(a) where the modifications, irrespective of their monetary value, have been provided 

for in the initial concession documents in clear, precise and unequivocal review 

clauses, which may include value revision clauses, or options. Such clauses shall 

state the scope and nature of possible modifications or options as well as the 

conditions under which they may be used. They shall not provide for modifications or 

options that would alter the overall nature of the concessions. 

(b) for additional works or services by the original concessionaire that have become 

necessary and that were not included in the initial concession where a change of 

concessionaire: 

(i) cannot be made for economic or technical reasons such as requirements of 

interchangeability or interoperability with existing equipment, services or 

installations procured under the initial concession; and 

(ii) would cause significant inconvenience or substantial duplication of costs for the 

contracting authority or contracting entity. 

                                                 
68

  OJ L 94, 28.3.2014, p.1. 

69
  See recital (69) of the Commission Decision on the Fusion de la concession du tunnel Maurice-Lemaire et 

de la concession autoroutière de la société des Autoroutes Paris-Rhin-Rhône, recital (88) of the Commission 

Decision on the Plan de Relance and recital (104) of the Commission decision on the Italian Motorways 

investment plan.  
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However, in the case of concessions awarded by a contracting authority, for the 

purposes of pursuing an activity other than those referred to in Annex II, any increase 

in value shall not exceed 50 % of the value of the original concession. Where several 

successive modifications are made, that limitation shall apply to the value of each 

modification. Such consecutive modifications shall not be aimed at circumventing this 

Directive; 

(…)  

(e) where the modifications, irrespective of their value, are not substantial within the 

meaning of paragraph 4.  

(…)  

4. A modification of a concession during its term shall be considered to be substantial 

within the meaning of point (e) of paragraph 1, where it renders the concession 

materially different in character from the one initially concluded. In any event, 

without prejudice to paragraphs 1 and 2, a modification shall be considered to be 

substantial where one or more of the following conditions is met: 

(a) the modification introduces conditions which, had they been part of the initial 

concession award procedure, would have allowed for the admission of applicants 

other than those initially selected or for the acceptance of a tender other than that 

originally accepted or would have attracted additional participants in the concession 

award procedure; 

(b) the modification changes the economic balance of the concession in favour of the 

concessionaire in a manner which was not provided for in the initial concession; 

(c) the modification extends the scope of the concession considerably; 

(…)”. 

(101) As regards Article 43(1)(a) of Directive 2014/23/EU, contractual changes have not 

been provided for in the initial concession in a clear, precise and unequivocal review 

clauses. Therefore, Article 43(1)(a) cannot be used as the legal basis for the 

modification. Consequently, it is necessary to assess whether their inclusion in the 

amended concession complies with the first and second paragraphs of Article 43(1)(b) 

of Directive 2014/23/EU. 

(102) Article 43(1)(b) of the Concessions Directive sets out the following requirements for 

a derogation to apply in the case of necessary additional works or services: 

Additional works or services by the original concessionaire that have become 

necessary, and that were not included in the initial concession (Article 43(1)(b)); 

where 

i. a change of concessionaire cannot be made for economic or technical reasons 

(Article 43(1)(b)(i));  

ii. a change of concessionaire would cause significant inconvenience or 

substantial duplication of costs for the contracting authority (Article 

43(1)(b)(ii)), and 
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iii. Any increase in value does not exceed 50% of the value of the original 

concession (Article 43(1)(b), last subparagraph). 

(103) Against this legal background, Croatia considers that all requirements referred to 

above are fulfilled for the following reasons: 

i. Additional works or services by the original concessionaire that have become 

necessary, and that were not included in the initial concession: While the 

phase 2B1 works were envisaged, they were not “included in the initial 

concession” for the purposes of this derogation. The 1995 concession 

agreement is clear that the Government and Bina-Istra will have no 

obligations in relation to phase 2B1 unless and until there is agreement 

between the parties in relation to the funding and expenditure requirements 

relating to phase 2B1
70

. The development of phase 2B1 has become necessary 

in order to raise the safety level of the section of the motorway to which it 

relates, shorten journey times, increase the existing level of environmental 

protection and upgrade the comprehensive TEN-T
71

. 

ii. A change of concessionaire cannot be made for economic or technical 

reasons: a “change of concessionaire” could potentially encompass two 

different scenarios: (i) terminating the existing concession agreement and 

reprocuring a new concession covering the extended concession that is the 

subject of the amended concession agreement; or (ii) appointing a second 

concessionaire to undertake the concession with respect to the subject matter 

of phase 2B1 only and operate concurrently with Bina Istra.  Neither scenario 

can be seriously contemplated by the Government due to economic or 

technical considerations.  

 Scenario (i) would require the Government to terminate the existing 

concession agreement, yet under the existing concession agreement, the 

Croatian Government is only able to terminate for force majeure and for 

material breach
72

, neither of which would be applicable in the current 

circumstances. Should the Croatian Government terminate the existing 

concession agreement, it would risk facing a claim from Bina-Istra for 

significant compensation in respect of the remaining duration of the 

concession and therefore this scenario would not be viable for economic 

reasons. 

 Scenario (ii) would not be viable given technical and economic reasons. It 

would not be possible to operate a concession relating solely to the subject 

matter of phase 2B1, a second carriageway running alongside the existing 

motorway – tolls could not be charged in relation to a single carriageway of 

the part of the motorway to which phase 2B1 applies. The funding of the 

project as it stands is made possible through (i) the collection of tolls paid 

by users on other portions of the motorway, and (ii) the payment of the 

financial contribution. The second concessionaire would not have the 

benefit of the tolls collected by Bina-Istra elsewhere on the network, 

meaning that the only source of finance remaining available would be the 

payment by the Government of 100% of the construction and Operation 

                                                 
70

  See Article 17 of the 1995 concession agreement. 

71
  See recital (25) above. 

72
 See Articles 38.1 and 38.2 of the existing concession agreement. 
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and Maintenance costs (O&M costs) of the new section to the new 

concessionaire. This situation would in itself be incompatible with that of a 

concessionaire which by definition must be collecting part of its revenues 

directly from the users of the works it is responsible for. From a technical 

standpoint, sharing the liabilities and tasks of the operation and 

maintenance of the section to which phase 2B1 relates would not be 

practically achievable. The allocation of responsibility for maintenance 

would raise difficulties and the allocation of operating and maintenance 

costs for the section would inevitably be made in a non-economic 

manner
73

.    

A change of concessionaire may require additional applications to be made 

with respect to construction and operating permits, resulting in significant 

additional delay (potentially around 18 to 24 months) as well as additional 

costs. 

iii. A change of concessionaire would cause significant inconvenience or 

substantial duplication of costs for the contracting authority: the scenario (i) 

above would lead to substantial inconvenience and costs, taking into account 

the possibility of a protracted legal dispute with Bina-Istra and that the 

technical issues associated with scenario (ii) above would lead to the same. 

iv. Any increase in value does not exceed 50% of the value of the original 

concession: according to the Croatian authorities, the estimated increase in the 

value of the concession under the Proposed Amendment compared to the 

existing concession agreement is limited to only 6.8%. 

(104) As described in recitals (21) and (23) above, the measure notified by Croatia is part of 

the Proposed Amendment and concerns phase 2B1 additional works of the Istrian Y 

motorway and the related prolongation of the existing concession. The value of the 

construction works amounts to EUR 165 million.  

(105) As regards the envisaged additional works as described in recital (24) above, the 

Commission observes that, since these works were not included in the initial 

concession agreement, as recalled in recital (103(i)) above, it is necessary to assess 

whether their inclusion in the amended concession complies with the first and second 

paragraphs of Article 43(1)(b) of Directive 2014/23/EU. 

(106) The Commission notes that these additional works must be carried out in the 

framework of the current concession. In fact, these works have become necessary to 

operate the Istrian Y Motorway concession, insofar as they are aimed at facing an 

increase in traffic (one more lane in each direction and one emergency lane), at 

solving safety problems or at reducing the environmental impact of the motorway 

sections concerned in line with EU law
74

. In this respect, the notification specifies in 

                                                 
73

  The Croatian authorities explained that, as an illustration, these kinds of issues would arise with respect to 

the drainage, as the drainage systems for phase 2B1 will be connected to the drainage system of the entire 

motorway and water will be treated by common water treatment plants, as well as significant roadside 

equipment including barriers, signage, the variable message system, public lighting and cameras, which will 

need to be operated and maintained. Ensuring adequate traffic management would also be jeopardised 

seeing that neither concessionaire would have complete availability of a motorway section and therefore 

could not react swiftly to redirect traffic in case of an incident. 

74
  The Commission considers that Directive 2002/49/EC ("the Environmental Noise Directive") must be 

respected in this regard. The present state aid decision is without prejudice to any proceedings launched by 

the Commission under Article 258 of the TFUE in the context of this Directive, taking in particular into 
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the technical annexes the reasons underlying the intervention and justifying its 

necessity.  

(107) The fulfilment of the requirements of Article 43(1)(b)(i) and (ii), namely that a 

change of concessionaire cannot be made for economic or technical reasons and that a 

change of concessionaire would cause significant inconvenience or substantial 

duplication of costs for the contracting authority is argued by the Croatian authorities 

in recital (104) above, by invoking two distinct scenarios (“scenario (i)” and “scenario 

(ii)”) which must be examined by the Commission. 

(108) As a starting point, it must be observed that the additional works would be carried out 

in the framework of the current concession and relate to existing motorway sections, 

falling into the same perimeter which is already operated by the incumbent 

concessionaire. The additional works do not consist in building new motorways or 

new motorway sections. 

(109) As regards scenario (i), termination and reprocurement of the concession, the 

Commission observes that such a change cannot be made for economic and technical 

reasons and would lead to both a significant inconvenience and a substantial 

duplication of costs. A termination of the concession would likely be contested by the 

current concessionaire. Only after a final judgement is reached, would the contracting 

authority have the necessary legal certainty and clarity needed to re-procure the 

concession. Until a final judgment is reached, and the new procurement procedure is 

finalized, a period of legal uncertainty would exist that could amount to several years. 

During this period, it is reasonable to assume that the incumbent concessionaire 

would minimize its own exposure to risks by reducing any construction, maintenance 

and management activities to the minimum legally required. Therefore, terminating 

and reprocuring the concession would lead to disruptions and delays in the 

accomplishment of the existing and future maintenance and management services and 

additional construction works and thus the objectives of the concession, and the 

fulfilment of the requirements of applicable EU and national environmental, safety 

and traffic regulations. It would also lead to a deterioration (instead of the legally 

required improvement) of technical conditions regarding traffic, even without further 

increases in traffic, and especially if traffic indeed does increase, as the projections 

indicate. Finally, as the new concession could only be put in place at a later moment 

in time, it would also lead to an unjustified prolongation of the duration of the 

concession, an increase of the costs of the contracting authority, and an extended 

foreclosure of the market of several years. 

(110) With regards to scenario (ii) as referred to in recital (103(ii)) above which consists in 

the appointment of second concessionaire to run a separate concession for the 

additional works concurrently with the existing one, should be examined under 

Article 43(1)(b). The Commission accepts the arguments of the Croatian authorities 

indicating that such a second concession cannot be made for technical reasons and 

would both lead to a significant inconvenience and a substantial duplication of costs. 

As described in paragraph 23 and 24 above, the additional works consist mainly in the 

construction of an additional lane in both directions and related works.  Additional 

lanes to an existing motorway cannot be operated separately from the motorway to 

which they are added: foreseeing a separate concession for just the additional lanes 

and accompanying structures would cause considerable legal, administrative and 

                                                                                                                                                       
account the Letter of Formal Notice (2016/2192) that was sent to Croatia since it has failed to draw up all 

the necessary action plans on noise. 
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practical difficulties for both the contracting authority and the two concessionaires 

operating different lanes of the same motorway. In addition, the additional 

concessionaire would indeed not have the opportunity to finance the works from tolls 

collected elsewhere on the motorways system, and it is highly dubious how the two 

concurrent concessionaires would come to an agreement to share the tolls collected on 

the limited portion pertaining to phase 2B1 once it is constructed. The low capacity to 

finance the works from tolls in the context of a likelihood of increased costs due to 

diminished economies of scale, is likely to significantly increase the financial burden 

on the contracting authority via the financial contribution mechanism, in comparison 

to entrusting the additional works to the incumbent concessionaire.  

(111) In addition, the Commission observes that the market conditions of a non-investment 

grade credit rating of the Republic of Croatia, under which it would be possible for 

any new or additional concessionaire to obtain a loan to finance the additional works, 

would be under the same or under less favourable conditions. However, considering 

that the new/additional concessionaire would need to be selected in a procurement 

procedure, and only thereafter commence negotiations with lending institutions, it is 

certain that the overall duration of the foreclosure of the market would be longer, and 

the total economic cost for the contracting authority therefore higher, with a 

reprocured concession as indicated in recital (109), or with a concurrent concession as 

indicated in recital (110), than with an extension however for exactly the same results 

as regards the accomplishment of additional works and the objectives of the 

concession. 

(112) Therefore, the Commission concludes that including the additional works in the scope 

of the amended concession agreement complies with Article 43(1)(b), first 

subparagraph, of Directive 2014/23/EU. 

(113) According to Article 43(1)(b), second subparagraph, of Directive 2014/23/EU, in the 

case of concessions for certain activities such as the construction and operation of 

motorways, any increase in the value of a concession, due to contract modifications 

consisting in additional works or services not included in the initial concession, must 

fulfil two requirements: (i) under the first requirement, the value of each one of those 

modifications shall not exceed 50 % of the value of the original concession; (ii) under 

the second requirement, consecutive modifications shall not be aimed at 

circumventing the Directive.  

(114) As regards the first requirement set out in Article 43(1)(b), second subparagraph, of 

Directive 2014/23/EU, in the specific circumstances of the present case, where the 

prolongation of the concession is inextricably and exclusively linked to the additional 

works of phase 2B1 and where the tolls on the motorway in question cannot be 

increased by the concessionaire unilaterally (see below recital (152(ii)), it is 

appropriate to assess the increase in the value of the concession by considering the 

value of the additional works (essentially investments to be undertaken by the 

concessionaire) and the length of the extension of the concession. 

(115) The Commission observes that, contrary to the proposed approach of the Croatian 

authorities as indicated in recital (103(iv)), the value of the original concession, is the 

value of the Istrian Y motorway concession on 1 July 2013, which is the date of 

accession of Croatia to the European Union, and the first date of the obligatory 

applicability of the relevant rules on works concessions, as set out in Directive 
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2004/18/EC
75

 The available data shows that increase in the value of the concession 

following the proposed amendment, amounts to 26.5% of the value of the Istrian Y 

concession in 2013, this level is below the 50 % threshold
76

.  

(116) The proposed prolongation, in principle, of 5 years is directly linked to the scope and 

value of the additional works and thus represents an increase in value for the 

concessionaire of approximately 26.5% (see above). Consequently, the prolongation 

remains under the 50% threshold set by Article 43(1)(b) of the Directive. 

(117) Furthermore, the prolongation would not change the economic balance of the 

concession in favour of the concessionaire. The additional revenues obtained by the 

concessionaire as a result of the prolongation directly mirror the additional 

investments the concessionaire will have to make in order to finance the additional 

works of phase 2B1. As a result of the latter, the total remaining duration of the 

concession also does not exceed the time that the concessionaire could reasonably be 

expected to need to recoup the investments required to achieve the specific 

contractual objectives together with a return on investment capital.  

(118) As regards the second requirement set out in Article 43(1)(b), second subparagraph, 

of Directive 2014/23/EU, it must be observed that, as shown above, that the parties to 

the concession contract approached the Commission from the earliest stage by duly 

referring to the rules of the Directive and the compliance of the modification with the 

rules  and that therefore the contract modifications notified by Croatia under the 

amended concession agreement are not aimed to circumventing the Directive 

2014/23/EU. Therefore, all conditions of Article 43(1)(b) are fulfilled. 

(119) In view of the above, the Commission concludes that awarding the foreseen 

additional works to the incumbent concessionaire also fully complies with Article 

43(1)(b), second subparagraph, of the Directive 2014/23/EU. 

(120) As described in recitals (27), (34) and (35) above, in addition to the development of 

phase 2B1, two main categories of changes are envisaged under the Proposed 

Amendment: (i) addition of a gain/pain share to the financial contribution mechanism 

and (ii) changes to the financial contribution mechanism. 

(121) The changes aforementioned, essentially to the advantage of the Croatian 

Government, aim at facilitating the execution of both existing and proposed amended 

concession agreement, without an excessive increase in tolls being charged to the 

users. 

(122) It must therefore be assessed whether such changes comply with Article 43 (1)(e) of 

Directive 2014/23/EU, according to which concessions may be modified without a 

new concession award procedure if the modifications, irrespective of their value, are 

not substantial within the meaning of paragraph 4 of the same Article 43. As a 

                                                 
75

  OJ L 134, 30.04.2004, p.114. 

76
  The estimated increase of 26.5% differs from the figure of 6.8% estimated by the Croatian authorities see 

recital (103(iv)) above. The difference is explained by the different point in time at which the value of the 

concession is estimated respectively 1 July 2013 for the Commission and 25 September 1995 for the 

Croatian authorities. Further, for the purpose of the estimation of the increase in the value of the concession, 

the Commission considers that the appropriate end date of the existing concession is 3 December 2027 and 

not 15 December 2032 as considered by the Croatian authorities. This latter end date only applies to the 

estimation of the value of the amended concession as the prolongation object of the notified measure was 

not part of the existing concession agreement as of 1 July 2013. See also footnote 35 above. 
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consequence, it is necessary to establish whether the contract modifications at stake 

are substantial to the extent that, especially by meeting one or more of the conditions 

set by Article 43 (4)(a), (4)(b) and (4)(c) of Directive 2014/23/EU, they render the 

concession materially different in character from the one initially concluded. In 

addition, compliance with the general requirement from Article 43(4), that the 

modification must not be such that it "renders the concession materially different in 

character from the one initially concluded", must be established. 

(123) As regards the condition set by Article 43 (4)(a), the Commission notes that, since the 

proposed contract modifications do not change the economic, technical and 

professional requirements imposed on the participants in the initial concession award 

procedure, it must be considered that the contract modifications at stake do not 

introduce conditions which, had they been part of the initial concession award 

procedure, would have allowed for the admission of applicants other than those 

initially selected or for the acceptance of a tender other than that originally accepted.  

(124) As regards the condition set by Article 43 (4)(b), the Commission notes that to the 

extent that the contract modifications at stake do not lead to an overcompensation of 

the incumbent concessionaire, as assessed in section 3.3.7 below, it must be 

considered that they do not change the economic balance of the concession in favour 

of the concessionaire.  

(125) Finally, as regards the condition set by Article 43(4)(c), the Commission considers 

that, in assessing whether a contract modification extends considerably the scope of a 

concession, it is necessary to envisage both the material scope and the time span of 

the concession.  

(126) Concerning the material scope, the Commission observes to the extent that the 

contract modifications relate to mechanisms which are already foreseen in the 

existing concession agreement, it must be considered that those contract 

modifications cannot by nature extend considerably the material scope of the 

concession. A dedicated analysis as regards additional works is provided in recital 

(103), (104) and (105) above. 

(127) Recital 75 of Directive 2014/23/EU clarifies that "[A] new concession procedure is 

required in the case of material changes to the initial concession, in particular to the 

scope and content of the mutual rights and obligations of the parties, including the 

distribution of intellectual property rights. Such changes demonstrate the parties’ 

intention to renegotiate essential terms or conditions of that concession." Considering 

that the changes in terms of the addition of a gain/pain share to the financial 

contribution mechanism and the changes to the financial contribution mechanism 

shift the balance of the obligations and rights to the benefit of the Government, and in 

the absence of additional facts which would suggest otherwise, this does not 

demonstrate the intention to renegotiate the essential terms of conditions of the 

concession. 

(128) In view of the above, the Commission considers that, since the changes incorporated 

in the Proposed Amendment do not meet any of the conditions provided for by 

Article 43(4)(a), 4(b) and (4)(c) of Directive 2014/23/EU, and since they do not 

render the concession materially different in character from the one initially 

concluded (Article 43(4)) and they are, therefore, not substantial within the meaning 

of Article 43(1)(e) of the Directive 2014/23/EU. 
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(129) In the light of all the above, the Commission concludes that the conditions set out in 

paragraph 19 of the SGEI Framework are fulfilled.  

3.3.6 Absence of discrimination 

(130) Paragraph 20 of the SGEI Framework requires that, "[W]here an authority assigns the 

provision of the same SGEI to several undertakings, the compensation should be 

calculated on the basis of the same method in respect of each undertaking". 

(131) The Commission notes that since the SGEI was entrusted to one undertaking, 

paragraph 20 of the SGEI Framework is not applicable in this case.  

3.3.7 Amount of compensation 

(132) Pursuant to paragraph 21 of the SGEI Framework '[T]he amount of compensation 

must not exceed what is necessary to cover the net cost of discharging the public 

service obligations, including a reasonable profit.' Paragraph 22 further clarifies that 

'[T]he amount of compensation can be established on the basis of either the expected 

costs and revenues, or the costs and revenues actually incurred, or a combination of 

the two, depending on the efficiency incentives that the Member State wishes to 

provide from the outset, in accordance with paragraphs 40 and 41.' 

Methodology 

(133) The methodology followed by Croatia to set the amount of compensation relies on the 

financial balancing of the cost for discharging the public service obligation with the 

revenues that are accrued taking into account the relevant receipts and a reasonable 

profit.  

(134) The costs considered relate to the expected operating costs of the concession and to 

the expected additional investment costs incurred for the realization of the phase 2B1 

works, including the relevant financial charges. 

(135) The revenues considered are all the expected concession related revenues (tolls and 

side activity), including the additional revenues that are expected to be generated by 

the phase 2B1 investments and by the years of prolongation. 

(136) The envisaged prolongation is then computed as the minimum amount of years that 

are necessary to cover the costs and the financial charges related to the phase 2B1 

investment, including a reasonable profit to the concessionaire. Further, the envisaged 

methodology will be constantly updated during the duration of the concession as to be 

adapted to the actual costs and revenues keeping nevertheless a cap on the reasonable 

profits of the concessionaire.  

(137) On the basis of these elements, the Commission considers that the methodology 

devised by Croatia is in line with paragraphs 28 to 30 of the SGEI Framework. 

Reasonable profit 

(138) The compensation of the concessionaire plays a role in the above described 

methodology.  

(139) The tariff policy is determined by the Croatian Government and takes into account the 

need to ensure that tolls remain affordable for users. 
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(140) Further, the Commission acknowledges that the Proposed Amendment changes the 

remuneration of the concessionaire including the dividends that Bina-Istra can 

distribute to its shareholders, in a relevant manner impacting the remuneration of the 

equity of the concessionaire. With the Proposed Amendment the expected profits of 

the concessionaire are closely monitored by the Croatian State. In turn, the Croatian 

State is expected to draw significant transfers from the concession. On the contrary 

the dividends payable to the shareholders of the concessionaire are significantly 

capped.
77

  

(141) Further, the Commission takes note that the benchmarking analysis provided by 

Croatia indicates that the project IRR of the amended concession, which ranges 

between [4]% and [7]%, is within the range of other European highways IRR.  

(142) In view of the above, the Commission considers that the expected profits of the 

present measure can be considered as reasonable and in line with the SGEI 

Framework. 

Efficiency Incentives 

(143) Paragraph 39 of the SGEI Framework, requires that "[I]n devising the method of 

compensation, Member States must introduce incentives for the efficient provision of 

SGEI of a high standard, unless they can duly justify that it is not feasible or 

appropriate to do so." 

(144) Croatia explains that there is an appropriate efficiency incentive under the Proposed 

Amendment in the form of the Operation and Maintenance (O&M) savings share as 

described in recital (35) above. In a nutshell, under the O&M savings share 

mechanism, Bina Istra retains 60% of ordinary O&M savings and 50% of the 

extraordinary O&M savings, with the remainder included in the available cash, 

thereby reducing the amount of the financial contribution. In addition, the O&M 

savings share is payable to Bina-Istra by way of dividend from Bina Istra's 100%-

owned subsidiary BIOM and is subject to profit tax at 18%, meaning that the O&M 

savings share is close to 50% on overall. 

(145) Paragraph 40 of the SGEI Framework states that "[E]fficiency incentives can be 

designed in different ways to best suit the specificity of each case or sector". 

Paragraph 41 states that " (…) compensation should be increased following a method 

specified in the entrustment act. Rewards linked to a productive efficiency gains are 

to be set at a level such as to allow balanced sharing of those gains between 

undertaking and the Member State and/or the users. ". Paragraph 42 requires that " 

(…) any such mechanism for incentivising efficiency improvements must be based on 

objective and measurable criteria set out in the entrustment act and subject to 

transparent ex post assessment carried out by an entity independent from the SGEI 

provider". Finally, Paragraph 43 states that "[E]fficiency gains should be achieved 

without prejudice to the quality of the service provided and should meet the standards 

laid down in Union legislation". 

(146) In this regard, the Commission notes that these requirements are met by the O&M 

savings share mechanism in overall terms the O&M savings share is close to 50% i.e. 
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  The dividends that are payable to the shareholders of the Concessionaire shall not exceed Euro […] per year, 

whereas the Concessionaire is exposed to losses amounting to as much as Eur […] million over the 

remaining life of the concession.  
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there is a 50-50 split of the efficiency gains between the Government and Bina Istra. 

Furthermore, it is also noted that the ordinary O&M savings are based on savings 

against the Operating and Maintenance (O&M) expenses set out at Appendix 19, 

Annex 1
78

 to the concession agreement, while the extraordinary O&M savings are 

based on savings against the costs in the extraordinary maintenance and renewal 

plan
79

. Finally, the Commission notes that each extraordinary maintenance and 

renewal plan is drawn up on the basis of the legal regulations on road maintenance, 

technical and safety standards and best practices, as well as regular inspections, 

including by Government inspectors
80

. Each plan is reviewed by the Croatian State 

motorway company, Hrvastske Autoceste (HAC) and the Government, and is further 

subject to annual review as part of the approval process of Bina Istra's budget, by the 

Government and the Lender's Technical Advisor. 

(147) Finally, Croatia argues that the O&M savings share which is reported by Bina-Istra in 

the first instance is subject to assessment by an independent auditor as part of the 

annual audit of the accounts, which is publicly available through the Croatian national 

public information system
81

. The O&M savings share is without prejudice to the 

quality of O&M services provided by Bina-Istra, the services requirements for which 

are set out in Appendix 12 to the concession agreement. 

(148) In view of the above, the Commission considers that the efficiency incentives devised 

by Croatia are in line with paragraphs 41, 42 and 43 of the SGEI Framework. 

Overcompensation 

(149) Pursuant to paragraph 49 of the SGEI Framework, '[M]ember States must ensure that 

the compensation granted for operating the SGEI meets the requirements set out in 

this Communication and in particular that undertakings are not receiving 

compensation in excess of the amount determined in accordance with the 

requirements set out in this section. They must provide evidence upon request from 

the Commission. They must carry out regular checks, or ensure that such checks are 

carried out, at the end of the period of entrustment and, in any event, at intervals of 

not more than three years. For aid granted by means other than a public procurement 

procedure with publication, checks should normally be made at least every two 

years'.  

(150) In terms of the specific procedure for calculating the financial contribution Croatia 

indicated that this mechanism is specifically designed to ensure that there is no 

overcompensation as it involves independent experts
82

 and it gives the Government 

the ability to review and exercise control on each step of the calculation as described 

in recital (34) above. 
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  The Operating and Maintenance Expenses are based on the actual monthly expense incurred as at January 

2013, increased for Croatian inflation on the main O&M costs. 

79
  Appendix 19, Annex 2 to the concession agreement (the Extraordinary Maintenance and Renewal Plans are 

approved by the Government every four years). 

80
  The cost of the works included in the Plan is based on those in the previous Plan (as most works are of the 

same kind e.g. pavement and structures rehabilitation and slope protection) while non-recurring works are 

based on specific non-binding offers from contractors. 

81
   See http://rgfi.fina.hr/JavnaObjava-web/jsp/prijavaKorisnika.jsp  

82
  See footnote 24 above. 

http://rgfi.fina.hr/JavnaObjava-web/jsp/prijavaKorisnika.jsp
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(151) In this regard, Croatia also provided a detailed description of the steps by which the 

financial contribution paid by the Government to Bina-Istra is calculated. These steps, 

foreseen already in the existing Concession Agreement, will apply mutatis mutandis 

under the Proposed Amendment to the following: (i) determination of the annual 

expenses of the concessionaire, (ii) fixation of toll revenues, and (iii) calculation of 

the Annual Base Financial Contribution and of the Adjusted Base Financial 

Contribution.  

(152) The key features of the aforementioned process are the following: 

i. The concessionaire proposes expenses and economic assumptions
83

 to the 

Croatian Government for the following year based on the given expenses (i.e. 

debt service, O&M expenses, return on equity, standard expenses of the 

concessionaire, heavy maintenance expenses). The proposed expenses are 

subject to the agreement of the Croatian Government; 

ii. Tolls to be applied to every section of the motorway with toll payment in any 

year are determined by the Croatian Government following a proposal made 

by the concessionaire
84

 until 15
th

 September each year, and 

iii. The lenders' agents'
85

 calculate the Croatian Government annual base financial 

contribution as the difference between the toll revenues forecasted by the 

Independent Traffic Adviser
86

 and the annual estimated expenses of Bina-Istra 

as defined in Appendix 19 of the existing Concession Agreement. Bina-Istra 

shall inform the Croatia Government of the amount of the base financial 

contribution for each year not later than the 31
st
 October of the previous year 

and the Croatian Government shall include the base financial contribution in 

its annual budget for that year. The Government is represented by the 100% 

State-owned company HAC as well as by the Ministry of Maritime Affairs, 

Transport and Infrastructure at the level of the supervisory board of Bina-Istra 

which is ensuring that the approval of any dividend on these items would be 

subject to the review by the Government's representatives at the board level. 

(153) The Commission further notes that, while there is no "claw-back" mechanism as such 

under the Proposed Amendment, the financial contribution mechanism provides for a 

correspondence between revenues and costs and the cap, at € […] per year applying 

to the 30% available cash where no financial contribution is required during year 

"n+1", ensures that there cannot be overcompensation. 

(154) Also taking into account the elements provided under recitals (139) to (141) above, 

the Commission considers that these aspects of the measure are in line with paragraph 

49 of the SGEI Framework. 

(155) In the light of all the above, the Commission considers that also with regard to these 

aspects the measure is in line with the SGEI Framework. 

  

                                                 
83

  Inflation, rates and interests earned, see Appendix 18 of the existing Concession Agreement. 

84
  The concessionaire may propose 4 toll payment models for the following year. The Croatian Government 

may accept, reject or not reply by the 1
st
 October. In the latter case, the existing toll tariffs should apply. 

85
  Société Générale - https://www.societegenerale.fr/  and Zagrebacka Banka - http://www.zaba.hr/home/ 

86
  See footnote 29 above. 

https://www.societegenerale.fr/
http://www.zaba.hr/home/
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3.3.8 Reporting and Monitoring 

(156) Pursuant to paragraph 63 of the SGEI Framework ‘(…) [M]ember States must submit 

annual reports to the Commission on the aid granted following a decision of the 

Commission based on the SGEI Framework’. 

(157) The Commission takes note of the fact that Croatia agreed to yearly report to the 

Commission individual aid as provided for by paragraph 63 of the SGEI Framework 

and Article 26 of Council Regulation (EU) 2015/1589 (Procedural Regulation)
87

 and 

to keep, for at least ten years from the date of the award of the aid, detailed records 

containing the information and supporting documentation necessary to establish that 

all compatibility conditions are met, and that these records will be provided to the 

Commission upon request as laid down in section 9 of Annex 1 of Commission 

Regulation (EU) 2015/2282 amending Regulation (EC) No 794/2004
88

. 

3.3.9. Transparency 

(158) Pursuant to paragraph 60 of the SGEI Framework ‘(…) [T]he Member State 

concerned must publish the following information on the internet or by other 

appropriate means: 

(a) the results of the public consultation or other appropriate instruments referred to 

in paragraph 14; 

(b) the content and duration of the public service obligations; 

(c) the undertaking and, where applicable, the territory concerned; 

(d) the amounts of aid granted to the undertaking on a yearly basis.’ 

(159) Croatia confirmed that various public consultations provided for under Croatian 

planning laws and regulations have been carried out in relation to the motorway as it 

was developed during the various phases, including specifically in relation to phase 

2B1 of the concession.  

(160) The results of the public consultations in relation to phase 2B1 carried out under (i) 

the Croatian Environmental Protection Act and the Regulation on the Environmental 

Impact Assessment of Planned Interventions
89

 and (ii) the location permit 

procedure
90

, which took into account the interests of users and providers in devising 

SGEI were made publicly available in line with paragraph 14 by remission of 

paragraph 60(a) of the SGEI Framework. 

(161) Croatia confirmed that the information set out in paragraph 60 (b) and (c) of the SGEI 

Framework is publicly available at the official website of Bina-Istra
91

. Moreover, 

                                                 
87

  OJ L 248, 24.9.2015, p.9. 

88
  OJ L 325, 10.12.2015, p. 14. 

89
  Public consultations held in Primorsko-Goranska County (2011) and in Istria County (2011), and the 

decision approving the planned construction of the Rogovići -Matulji section (covering Phase 2B1) issued 

by the Ministry of Environmental Protection, Physical Planning and Construction (2011). 

90
  Minutes of public consultation in relation to the Rogovići to Lupoglav section (part of Phase 2B1), 2012 and 

location permits in relation to the Rogovići to Lupoglav section and to the Lupoglav-Vranja section (part of 

Phase 2B1), both of 2012. 

91
  http://bina-istra.com 

http://bina-istra.com/
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Croatia confirmed that Bina-Istra publishes regularly on its web page information on 

the company profile such as: (i) basic information on the establishment of the 

company and the concession composed of the concession agreement and its annexes; 

(ii) the loan amount for the development of the motorway; (iii) Bina-Istra's profits and 

loss and balance sheet; (iv) the sustainable development reports, and (v) information 

on sponsorship and donations
92

. Also, Bina-Istra makes publicly available the charged 

toll tariffs
93

 and general conditions for users. 

(162) Croatia confirmed that the amounts of aid granted to Bina-Istra on a yearly basis as 

provided for paragraph 60(d) of the SGEI Framework are published insofar as the 

estimated financial contribution budgeted to Bina-Istra is made publicly available as 

part of the Republic of Croatia's annual budget. 

(163) In view of paragraph II.2 of the Transparency Communication from the 

Commission
94

, Member States must ensure the publication on a comprehensive State 

aid website, at national or regional level, of a full text of the approved aid scheme or 

the individual aid granting decision and its implementing provisions, or a link to it; 

the identity of the granting authority or authorities; the identity of the individual 

beneficiaries, the form and amount of aid granted to each beneficiary, the date of 

granting, the type of undertaking (SME/large undertaking), the region in which the 

beneficiary is located (at NUTS level II) and the principal economic sector in which 

the beneficiary has its activities (at NACE group level). Such a requirement can be 

waived with respect to individual aid awards below EUR 500,000. Such information 

must be published after the decision to grant the aid has been taken, must be kept for 

at least ten years and must be available to the general public without restrictions.  

(164) The Commission takes note of the fact that Croatia confirmed that all requirements 

concerning transparency set out in paragraph II.2 of the Transparency 

Communication will be respected. 

3.3.10 Conclusions  

(165) In view of the above, the Commission concludes that the prolongation of the existing 

concession linked to the financing, construction, operation and maintenance of the 

phase 2B1 of the Istrian Y motorway as implemented under the conditions of the 

Proposed Amendment fulfils the compatibility conditions set out in the SGEI 

Framework. 

4. CONCLUSION 

In the light of the commitments undertaken by Croatia, the Commission has accordingly 

decided not to raise objections to the aid on the grounds that it is compatible with the internal 

market pursuant to Article 106(2) of the Treaty on the Functioning of the European Union. 

                                                 
92

   http://bina-istra.com/Default.aspx?sid=2156. Financial and project related information, including 

concession agreement text may be accessed at: http://bina-istra.com/Default.aspx?sid=4  

93
  See Article 28 of the Proposed Amendment. Information on the different tariffs according to the vehicle 

category and/or user category and/or section/part of the toll motorway will be displayed at the toll stations. 

94
  Communication from the Commission amending the Communications from the Commission on EU 

Guidelines for the application of State aid rules in relation to the rapid deployment of broadband networks, 

on Guidelines on regional State aid for 2014-2020, on State aid for films and other audio-visual works, on 

Guidelines on State aid to promote risk finance investments and on Guidelines on State aid to airports and 

airlines, OJ C 198, 27.6.2014, p. 30. 

http://bina-istra.com/Default.aspx?sid=2156
http://bina-istra.com/Default.aspx?sid=4


34 

Finally, the Commission notes that Croatia exceptionally accepts the adoption and the 

notification of this Decision pursuant to Article 297(2) of the TFEU in the English language.  

If this letter contains confidential information which should not be disclosed to third parties, 

please inform the Commission within fifteen working days of the date of receipt. If the 

Commission does not receive a reasoned request by that deadline, you will be deemed to 

agree to the disclosure to third parties and to the publication of the full text of the letter in the 

authentic language on the Internet site: 

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Your request should be sent electronically to the following address: 

European Commission,   

Directorate-General Competition   

State Aid Greffe   

B-1049 Brussels   

Stateaidgreffe@ec.europa.eu  

 

Yours faithfully 

For the Commission 

 

Margrethe VESTAGER 

Member of the Commission 

 

 

http://ec.europa.eu/competition/elojade/isef/index.cfm
mailto:Stateaidgreffe@ec.europa.eu

