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Subject: State Aid SA.46526 (2017/N) – Reductions on EEG-surcharges for 

self-consumption 

Sir, /Madam, 

1. PROCEDURE 

(1) Further to pre-notification contacts, the German authorities have notified by 

electronic notification on 5 July 2017 a modification of the reductions of the so-

called EEG-surcharge granted for self-consumption. 

(2) The German authorities provided additional information on 3 August 2017, 6 and 

14 November 2017. 

(3) The notified measure modifies a support scheme granting aid to self-consumption 

in the form of reductions of or exemption from the EEG-surcharge which had 

been approved by the Commission by decision of 23 July 2014 in State aid file 

SA.38632 (2014/N) – Germany - EEG 2014 – Reform of the Renewable Energy 

Law
1
 (the "2014 EEG Commission Decision") until 31 December 2017.  

                                                 
1
 OJ C 325, 2.10.2015, p. 1. 
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(4) Germany has notified the measure for legal certainty and considers that the 

reductions do not entail State resources as they are financed through private 

means only. 

2. DETAILED DESCRIPTION OF THE NOTIFIED MEASURE  

2.1. General description of the measure and legal basis 

(5) The Erneuerbare-Energien-Gesetz ("EEG-Act") is part of the measures put in 

place in Germany in order to have a more climate friendly energy supply in 

Germany. More specifically, it aims at ensuring that the share of electricity from 

renewable energy sources ("RES-E") in the total electricity supplied to German 

final customers rises to 40-45 % by 2025 and to 55-60 % by 2035. At the same 

time, it aims at achieving an affordable and secure supply of electricity for private 

households and industry.  

(6) The support measures (feed-in tariffs when the electricity is sold to the network 

operator and premiums when the electricity is sold on the market
2
) set up under 

the EEG 2017 are paid out by network operators to producers of renewable 

electricity. The extra costs resulting from those support measures are 

compensated to network operators through a surcharge on electricity consumption 

called the "EEG Umlage" ("EEG surcharge"). 

(7) In principle, the EEG surcharge is a uniform surcharge per kWh of electricity 

consumed. However, certain consumers benefit from reductions and exemptions. 

Reductions are granted to self-supply, electro-intensive users
3
 and railways

4
. Only 

the reductions and exemptions to self-supply are concerned by the notified 

modifications with the exception of reductions for self-supply of electricity in 

cogeneration installations that entered into operation after July 2014. Those 

reductions are part of a separate notification procedure
5
.  

(8) The notified modifications are introduced by Law of 22 December 2016 for the 

modification of provisions governing electricity production from cogeneration 

and governing self-generation of electricity ("Gesetz zur Änderung der 

Bestimmungen zur Stromerzeugung aus Kraft-Wärme-Kopplung und zur 

Eigenversorgung” (the „Amending law”). This law entered into force on 1 

January 2017. This Amending law amends the EEG-Act in respect of reductions 

of the EEG-surcharges for self-generated electricity. Two of the modifications 

introduced by this Amending law (relating to Paragraph 61f EEG-Act and 

Paragraph 104(4) EEG-Act) were further modified by Law of 17 July ("Gesetz 

zur Förderung von Mieterstrom und zur Änderung weiterer Vorschriften des 

Erneuerbare-Energien-Gesetzes"). The EEG-Act as amended by those two laws 

is hereinafter referred to as the "EEG 2017".  

                                                 
2
  See 2014 EEG Commission decision, recital 12. 

3
 These reductions have been approved by Commission decision of 23 July 2014 in State aid file 

SA.38632 (2014/N), see footnote 1. 
4
 These reductions have been approved by Commission decision of 25 November 2014 in State aid 

file SA.38728 (2014/N) – Germany – EEG 2014 – Reform of the Renewable Energy Law – 

Besondere Ausgleichsregelung für Schienenbahnen.  
5
 SA.49522 (2017/N). 
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2.2. The EEG-surcharge  

(9) In Germany, support to renewable electricity producers under the EEG (feed-in 

tariffs or premiums) is paid to the owner of the renewable electricity installation 

by the relevant network operator
6
.  

(10) If the network operator concerned is a distribution system operator, he will be 

compensated by the transmission system operator ("TSO") to which the 

distribution system is connected. As a result, the financial burden resulting from 

the support is concentrated at the level of the TSOs. This burden has to be spread 

between TSOs so that ultimately every TSO bears the same financial burden in 

proportion to the electricity delivered to the final consumers in each area served 

by the individual TSO in the previous calendar year (§58 EEG 2017). 

(11) Each TSO has then the right and the obligation to request the payment of the 

EEG-surcharge from electricity suppliers, from final consumers that are supplied 

with electricity by a third party (but which does not qualify as electricity 

supplier
7
), from producers of electricity using the electricity produced by 

installations operated by them for their own consumption (“self-generation" 

"Eigenversorgung") (§60 and §61 EEG 2017) and from electro-intensive users 

(§60a EEG 2017). 

(12) The EEG-surcharge is imposed on electricity consumption and expressed in kWh. 

It is a uniform charge across Germany. Its level is determined each year jointly by 

the TSOs based on a detailed methodology set out in the Implementing decree to 

the EEG ("Verordnung zur Durchführung des Erneuerbare-Energien-Gesetzes 

und des Windenergie-auf-See-Gesetzes" referred to as "Erneuerbare-Energien-

Verordnung – EEV") and in the decree implementing the EEV ("Verordnung zur 

Ausführung der Erneuerbare-Energien-Verordnung" that in Germany is referred 

to as "Erneuerbare-Energien-Ausführungsverordnung – EEAV"). In particular §3 

EEV and §6 EEAV list all the costs and revenues that TSOs have to take into 

account for the determination of the EEG surcharge.  

(13) As a result of this methodology, the TSOs jointly determine each year the EEG-

surcharge for year X+1 on the basis of the financial needs forecasted for year 

X+1, the difference between the forecasted expenses and revenues and the actual 

expenses and revenues of the previous period and on the basis of the forecasted 

consumption of electricity be they surpluses or deficits (§3 EEV). In addition, a 

series of revenues and costs linked to the management of the EEG-surcharge have 

to be taken into account for its calculation (liquidity reserve, interest rate on 

revenues and deficits, registration fee to the spot market, etc.). The forecasted 

financial needs are themselves a function of the forecasted feed-in tariffs and 

premium payments to EEG electricity operators and the forecasted revenues from 

the sale of the EEG electricity on the spot market.  

(14) TSOs are subject to a certain number of publication obligations and are subject to 

the monitoring of the BNetzA. They are also subject to particular obligations in 

                                                 
6
 See the 2014 EEG Commission Decision, recital 12 and Commission decision of 20 December 

2016 on SA.45461 (2016/N) -) Germany – EEG 20217 – Reform of the Renewable Energy Law, 

recitals 21 and 22.  
7
 Electricity supplier is defined as any natural or legal person supplying end consumers with 

electricity (§3(20) EEG 2017). End consumers are defined as any natural or legal person 

consuming electricity. 
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respect of the way they sell renewable electricity that they have purchased from 

renewable electricity producers eligible for feed-in tariffs (§1, §2, §7 and §8 

EEAV).  

(15) They have to keep all transactions linked to the EEG separate from the rest of 

their activities. They are obliged to keep separate bookkeeping for all financial 

flows related to the EEG, and the expenses and revenues linked to the EEG must 

be made on a separate account (§5 EEAV). 

(16) TSOs are under the obligation to publish (§77 EEG 2017), on a common website 

designated as "EEG-account", monthly aggregated revenues resulting from the 

sale of EEG electricity on the spot market and from the EEG-surcharge and 

aggregated costs (compensation to DSOs and other costs related to the 

management of the system). They are also under the obligation to publish in 

advance the forecasted EEG-surcharge (§5 EEAV). 

(17) TSOs have to transmit to the BNetzA detailed data relating to the establishment 

of the EEG-surcharge. In particular, they have to provide data related to the 

different revenues and expenditures entries that enter into the calculation of the 

EEG-surcharge (§4 EEAV). 

(18) The BNetzA has been entrusted with various monitoring tasks (§85 EEG 2017). It 

has inter alia to monitor that: 

 TSOs comply with the provisions of the EEV,  

 TSOs properly determine, set and publish the EEG surcharge, 

 TSOs properly levy and collect the EEG-surcharge,  

 only the feed-in tariffs and premiums as set out in §19 to 55a EEAV are paid,  

 the information that is due by the different operators to the BNetzA is indeed 

submitted to it, 

 the information that TSOs have to publish is indeed published, 

 the way the EEG-electricity can be shown on the electricity bill is indicated in 

accordance with §78 EEG-Act 2014. 

(19) The BNetzA can require various information related to the payments made to 

renewable electricity operators and related to the EEG surcharge (§76 EEG 2017, 

§4 and §5 EEAV). The BNetzA can also require information from electricity 

suppliers, self-suppliers and some other end-consumers on electricity production 

and consumption (§76 EEG 2017). The BNetzA also has audit powers towards 

EEG electricity operators, electricity suppliers and network operators and can 

organize controls at their premises (§85 (3) EEG 2017 read in conjunction with 

§69 of the Law on the organization of the energy markets, “Energiewirtschafts-

gesetz”). 

(20) The BNetzA is empowered to modify the list of costs or revenues that can be 

taken into account for the calculation of the EEG surcharge and can modify 

information obligation of TSOs (§13 EEV). 
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2.3. Reduced EEG-surcharge for self-generation and other final consumers 

(21) As mentioned above, TSOs have the right and the obligation (§61 EEG 2017) to 

require the payment of the EEG-surcharge from self-suppliers as well as from 

other end-consumers that are supplied by a third party that however does not 

qualify as electricity supplier. The rules of the EEG-Act applicable to electricity 

suppliers are mutatis mutandis applicable to these self-suppliers and other end-

consumers. 

(22) Self-supply is defined as referring to the situation in which a natural or legal 

person consumes the electricity that it has itself produced. This person must be in 

direct geographical relationship with the electricity producing installation and 

must operate the installation itself. The electricity must not transit through a 

network. A network is defined as the totality of all technical installations that are 

linked to each other and that serve for the use, transmission and distributions of 

electricity to the public. 

(23) The EEG 2017 provides for a certain number of exemptions from and reductions 

of the EEG surcharge to be paid by end consumers that are not supplied by an 

electricity supplier, but produce their own electricity or purchase their electricity 

from an entity that does not qualify as electricity supplier (§61a to 61f EEG 

2017). 

(24) The EEG 2017 also contains a provision (§61k) governing the situations of 

storage facilities. In the case of storage facilities, it is the electricity that comes 

out of the storage facility that is subject to the EEG-surcharge and the applicable 

surcharge will depend on the status of the end consumer to whom the outgoing 

electricity is supplied.  

2.3.1. Exemption for the production of electricity  

(25) No surcharge is due on electricity for the own consumption of the installation 

itself. Own consumption of the installation corresponds to the electricity that is 

technically consumed in secondary and auxiliary installations for the production 

of electricity (§61a (1) EEG 2017).   

2.3.2. Exemption for non-connected users 

(26) No surcharge is due by self-suppliers who are neither directly nor indirectly 

connected to a network (§61a (2) EEG 2017).  

2.3.3. Exemption and reduction for renewable self-supply 

(27) No surcharge is due by self-suppliers on the electricity that they consume 

themselves if they supply themselves entirely with electricity from renewable 

sources. If they sell part of their production to third parties, they are entitled to the 

exemption for their own consumption only if they do not ask for support under 

the EEG for the part of the electricity produced in their installation that they do 

not consume themselves, but sell to third parties (§61a (3) EEG 2017). The full 

EEG surcharge is due on the part of the electricity that is sold to third parties. 

(28) If they ask for support under the EEG 2017 for the part of the electricity produced 

in their installation that they do not consume themselves but sell to third parties, 
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they are entitled to a reduced surcharge (§61b (1) EEG 2017). The full surcharge 

applies to the part of electricity that is sold to third parties. 

2.3.4. Exemption for small installations 

(29) No surcharge is due for self-supply in small installations having a capacity of 

maximum 10 kW for consumption of up to 10 MWh per year. This exemption is 

valid during 20 years starting from the year after whic the installation was put 

into operation (§61a (4) EEG 2017). Electricity sold by those producers to third 

parties is subject to the EEG surcharge.  

2.3.5. Exemptions and reductions for existing installations and older existing 

installations 

(30) No surcharge is due on electricity produced in so-called "existing installations" 

(§61c EEG 2017) and "older existing installations" (§61d EEG 2017). After 

modernization of such existing or older existing installations, a surcharge of 20 % 

will be due (§61e EEG 2017). 

2.3.5.1. Existing installations ("Bestandsanlagen") (in operation before 1 

August 2014) 

(31) For existing installations within the meaning of §61c EEG 2017, no EEG 

surcharge is due provided a) that the end consumer is running the installation as a 

self-supplier
8 

and b) in so far as the self-supplier is consuming the electricity 

himself and c) provided the electricity does not circulate through a network, 

except if the electricity is consumed in geographical relationship with the 

installation
9
 (§61c (1) EEG 2017).  

(32) An existing installation is: 

(a) an installation that has been in operation before 1 August 2014 and that 

has been used by the end consumer
10

 for self-supply (§61c (2) (1.a) EEG 

2017), or 

(b) an installation that has been authorized before 23 January 2014 in 

accordance with the Federal Emission protection law or has been 

authorized on the basis of other provisions of federal law and that has been 

in operation and used before 1 January 2015 for self-supply (§61c (2) (1.b) 

EEG 2017), or 

(c) an installation that is existing within the meaning of §61c (2) (1.a) or (1.b) 

EEG 2017 and which has been renewed, increased or replaced at the same 

location before 1 January 2018 provided the installed capacity after 

renewal, increase or replacement is not increased by more than 30 % 

(§61c (2) (1c) EEG 2017), and  

                                                 
8
  By contrast to situations where the operator is selling the electricity to a neighbouring plant. 

9
  The power plant could be located in the adjacent building. 

10
 Under very strict conditions (i.e. the installation must be operated under exactly the same conditions as 

before) the final consumer can have changed in the framework of legal succession before 1 January 

2017 (§61f EEG-Act). This provision has been introduced because the EEG 2017 clarifies for the first 

time that the protection granted under the EEG for existing installations and which has been enshrined 

in successive versions of the EEG remains valid only when the final consumer operating the 

installation does not change. 
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(d) which has not been renewed, extended or replaced after 31 December 

2017.   

2.3.5.2. Older existing installations ("ältere Bestandsanlagen") (in operation 

before 1 September 2011) 

(33) For installations that entered into operation already before 1 September 2011 and 

which the final consumer operates as a self-supplier,
 
the electricity produced that 

is self-consumed is exempted from the EEG-surcharge provided that the 

installation qualifies as a so-called "older existing installation" ("ältere 

Bestandsanlage").  

(34) Installations are considered to be older existing installations if they were operated 

already before 1 September 2011 as self-supply installation by the end 

consumer
11

 and if the installation has not been renewed, extended or replaced 

after 31 July 2014 (§61d (2) EEG-Act).  

(35) If this type of older existing installation has been renewed, extended or replaced 

after 31 July 2014, it can still qualify as older existing installation under the 

following cumulative conditions: first the installation has been renewed, extended 

or replaced by the end consumer
12

 at the same location before 1 January 2018; 

second, the installed capacity after renewal, increase or replacement is not 

increased by more than 30 % (§61d (3) EEG 2017); third, the installation 

continues to be operated as a self-supply installation and fourth, the electricity 

must either not circulate through a network or is consumed in geographical 

relationship with the installation
13

 or the entire electricity generating installation 

was already before 1 January 2011 in the ownership of the end consumer
14

 that is 

applying for the exemption and has been constructed on land belonging to the 

final consumer concerned (§61d (4) EEG 2017).  

(36) Older existing installations have sometimes been used in the past as emergency 

power plant but without necessarily being located in the geographical proximity 

of the consumption site. §104 (6) EEG 2017 makes clear that this type of 

constellation is protected as older existing installation but only under very strict 

conditions (nothing may have been changed to the installation and concept of 

emergency power after 31 July 2014).   

2.3.5.3. 20 % EEG surcharge after modernization (§61e EEG 2017) 

(37) Existing installations within the meaning of §61c EEG 2017 and "older existing 

installations" (§61d EEG 2017) will be subject to a 20 % EEG surcharge once 

they are renewed/refurbished ("erneuert") or replaced ("ersetzt") at the same 

location after 2017 (the renovation and replacement of the installation are 

hereinafter together designated as the "modernization" of the installation). Their 

capacity must not be extended. The installation must be operated in accordance 

with §61c (1) EEG 2017 (in the case of existing installations) or §61d (1) EEG 

2017 and §61d (4) EEG 2017 in the case of older existing installations
15

,
 
 by the 

                                                 
11

 See footnote 10.  
12

  See footnote 10. 
13

  The power plant could be located in the adjacent building. 
14

  See footnote 10. 
15

 §61e (2) 3
rd

 sentence provides that §61d (4) does not need to be complied with when the entire 

electricity generating installation was operated already before 1 January 2011 by the final consumer 
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same end consumer (§61e (1) and (2) EEG 2017). It is considered that a 

replacement of the installation has taken place as soon as the generator is being 

replaced, given that the generator is the main part in an electricity generation 

facility. A renovation is considered to have taken place when the main parts of the 

generator have been replaced (like the stator or the rotor). Also, if 

repair/refurbishment/maintenance works altogether reach more than 50 % of the 

value of the repaired object, this would also be considered as a renovation
16

. 

(38) Germany described the renovation or replacement of the installation as referring 

to situations in which the generator or substantial parts of the generator are being 

replaced. 

(39) However, the 20 % EEG-surcharge is reduced to 0 % for those installations when 

the existing or the older existing installation that has been modernized in 

accordance with §61e (1) and (2) EEG 2017 is still benefitting from support under 

the EEG Act or if the installation that is being modernized was not yet 

depreciated.  

(40) Germany has explained that this 0 % rate is meant to cater for rather extreme 

situations in which the installation has to be replaced for unusual reasons. 

Germany referred to many cases in which a solar installation had to be replaced 

because it had been stolen, to cases in which the installation had to be replaced 

because it was broken before depreciation. Germany further indicated that the fact 

that renewable installations used (partially) for auto generation were not subject 

to the EEG-surcharge before 1 August 2014 has been taken into account in the 

identification of their production costs (levelised costs of electricity – "LCOE") 

and in the level of the support for electricity injected into the grid.   

2.3.5.4. Leasing ("Scheibenpacht" - §104 (4) EEG 2017)   

(41) Germany explained that before the 2014 EEG reform it was considered that 

undertakings that were leasing power plant installation or even co-leasing the 

installation (so-called Scheibenpacht) were also considered as self-suppliers and 

were not subject to the EEG-surcharge.  

(42) §104 (4) EEG 2017 therefore provides that for installations that were operated 

before 1 August 2014 under this type of leasing, the end consumer leasing these 

installations can also benefit from the protection of §61c EEG 2017 or §61d EEG 

2017, provided that the installation is not renewed, replaced or extended, that the 

                                                                                                                                                 
that is applying for the exemption and has been constructed on land belonging to the final consumer 

concerned. It is not required that the final consumer was already owner of the installation but that –

irrespective of any ownership consideration – was assuming the full economic risk of the installation. 

Germany has explained that before 2011 the concept of auto generation was different and also 

encompassed situations in which an installation was economically operated as an auto-generation 

installation although legally not in the ownership of the final consumer. Germany further explained 

that without §61e (2) 3
rd

 sentence, several fuel switch projects (§61e (3) of the EEG-Act) could not 

take place. 
16

   See Bundestag-Drucks. 18/10209, p. 113 f. What constitutes a renovation or a replacement on the 

installation is further described in the guidance paper issued by the BNetzA on self-supply 

(https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehme

n_Institutionen/ErneuerbareEnergien/Eigenversorgung/Finaler_Leitfaden.pdf?__blob=publication

File&v=2). 

https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehmen_Institutionen/ErneuerbareEnergien/Eigenversorgung/Finaler_Leitfaden.pdf?__blob=publicationFile&v=2
https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehmen_Institutionen/ErneuerbareEnergien/Eigenversorgung/Finaler_Leitfaden.pdf?__blob=publicationFile&v=2
https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehmen_Institutionen/ErneuerbareEnergien/Eigenversorgung/Finaler_Leitfaden.pdf?__blob=publicationFile&v=2
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leasing contract is maintained and that a declaration is made before 31 December 

2017.   

2.3.6. Fuel switch (§61e (3) EEG 2017) 

(43) The 20 % EEG-surcharge applicable to modernized existing or older existing 

installations is also reduced to 0 % when the installation that is being modernized 

is a coal or lignite power plant and is replaced by a gas-fired or renewable power 

plant. In that case the 0 % rate applies until the installation that replaces the initial 

installation is depreciated. 

(44) Germany has explained that this provision had an environmental purpose, namely 

the reduction of CO2 emissions. It is to be seen in the light of Germany's 

electricity fuel mix, which is still largely based on hard coal and lignite
17

 and 

Germany's climate objective of reduction of CO2 emission at national level with 

40 % by 2020 (compared to 1990 level). Germany further indicated that around 

5000 GWh
18

 of electricity are still produced by industrial plants on the basis of 

coal or lignite. Finally, it indicated that it is estimated that if the entire electricity 

production in the industrial sector that is currently still produced from coal or 

lignite is transferred to less carbon intensive technologies, 1.1 giga tons of CO2 

could be saved (in total). 

(45) When a self-supplier (using coal or lignite) is faced with the decision to 

modernize an existing or older existing installation, Germany would like to 

incentivize him to switch from coal or lignite to gas-fired or renewable power 

plants. It has in this respect submitted that the CO2 emissions linked to natural gas 

are 40% lower per kWh produced than for coal as the emission factor for coal is 

93.6 t CO2/TJ (power plants and industry) and 55.9 t CO2/TJ for natural gas
19

. 

The LCOE produced from gas-fired power plants are however currently 

significantly higher than those of a coal-fired power plant with the result that in 

case of modernization, there is no incentive for the self-supplier to switch to a less 

carbon intensive fuel. 

(46) Germany has submitted levelized costs of electricity calculations for gas-fired and 

coal-fired power plants with installed electric capacity of 100 MW and 200 MW. 

Those calculations show a difference in costs of 1.9 €ct/kWh for 100 MW 

installations and of 2 €ct/KWh for 200 MW installations and very similar figures 

in respect of lignite-fired power plants.  

(47) Germany indicated that the reduction from 20 % surcharge to 0 % surcharge aims 

at compensating this difference. In 2017 the EEG-surcharge amounted to 6.88 

€ct/kWh and 20 % of the surcharge amounted to 1.38 €ct/kWh. 

                                                 
17

 Commission Energy statistical pocketbook 2017, p. 185 available under  

https://ec.europa.eu/energy/sites/ener/files/documents/pocketbook_energy_2017_web.pdf. 
18

  This is the gross electricity production and also includes electricity supplied to third parties and 

not only self-supplied electricity. Based on past self-supply rates, the self-supplied electricity 

based on coal and lignite could amount to 80 % of the electricity production.  
19

 Source: Germany, based on the data available to the German Umweltbundesamt. 

https://ec.europa.eu/energy/sites/ener/files/documents/pocketbook_energy_2017_web.pdf
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Table 1: LCOE for gas-fired and coal-fired power plants 

Anlagenparameter Einheit 
Erdgas 
BHKW 

Erdgas 
GuD 

Erdgas 
GuD 

Steinkohle Steinkohle Braunkohle Braunkohle 

Leistung elektrisch MW 20 100 200 100 200 100 200 
Brennstoffkosten (Erdgas Hu / 
Steinkohle) 

EUR/MWh 30 30 30 10 10 6 6 

CO2-Preis EUR/t 10 10 10 10 10 10 10 

Elektrischer Netto-Wirkungsgrad 
 

46% 50% 52% 35% 40% 34% 39% 

Investititionskosten Euro/kW 1.500 1.500 1.400 2.100 2.000 2.300 2.200 

Kalkulationszins 
 

30% 30% 30% 30% 30% 30% 30% 

Kalkulationsdauer Jahre (a) 15 20 20 20 20 20 20 

Fixe Betriebskosten Euro/kW/a 20 20 18 35 30 40 35 

Variable Betriebskosten Euro/MWh 10 4 4 1 1 2 2 

Volllaststunden h/a 6.000 6.000 6.000 7.500 7.500 7.500 7.500 

Stromerzeugung MWh 120.000 600.000 1.200.000 750.000 1.500.000 750.000 1.500.000 

  
       

  
Stromgestehungskosten 
Neubau, davon 

Cent/kWh 15,9 14,7 13,9 12,8 11,9 12,7 11,9 

Kapitalkosten Cent/kWh 7,6 7,5 7,0 8,4 8,0 9,2 8,8 

Fixe Betriebskosten Cent/kWh 0,33 0,33 0,30 0,47 0,40 0,53 0,47 

Variable Betriebskosten Cent/kWh 1,0 0,4 0,4 0,1 0,1 0,2 0,2 

Brennstoffkosten Cent/kWh 6,5 6,0 5,8 2,9 2,5 1,8 1,5 

CO2-Kosten Cent/kWh 0,43 0,40 0,38 0,97 0,85 1,00 0,87 

Wärmeerlöse Cent/kWh 
      

  

  
       

  
Stromgestehungskosten 
Bestand (o. Kapitalkosten) 

Cent/kWh 8,3 7,1 6,9 4,4 3,9 3,5 3,1 
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2.4. Self-consumption of electricity in Germany  

(48) In Germany, a significant volume of electricity that is consumed is self-generated. 

Self-supplied electricity is estimated to amount to between 43.6 TWh (bottom up 

approach by adding up all identified forms of self-supply) and 57.7 TWh (top 

down approach obtained by deducting supplied electricity from electricity 

produced) in 2014
20

. Among the 43.6 TWh that can be attributed to specific 

actors, more than 80 % can be allocated to the industry. 

Table 2: Self-supply in Germany in 2014
21

 

 

(49) Germany indicated that in the industry, the four main sectors using self-supplied 

electricity are the chemical sector, the manufacture of refined petroleum products, 

the metallurgical sector and the paper industry. Next to those sectors, self-supply 

can also be found in the food and the mining industry
22

. In 2012, the chemical 

sector, refineries, the metallurgical sector, the paper industry covered more than 

80 % of the self-supplied electricity in industrial and mining sectors
23

.  

  

                                                 
20

 Prognos AG 2016 – Endfassung Teilbericht – Eigenversorgung (Forschungsvorhaben: 

Weiterentwicklung des EEG 2014 im Hinblick auf die Kosten industrieller Verbraucher), p. 10. 
21

  Source: Prognos AG 2016 – Endfassung Teilbericht – Eigenversorgung (Forschungsvorhaben: 

Weiterentwicklung des EEG 2014 im Hinblick auf die Kosten industrieller Verbraucher), Table 5. 
22

 See Evaluierungsbericht des BWMi an die Kommission zur Behandlung der Eigenversorgung durch 

Bestandsanlagen gemäß EEG 2014, Table 2; see also Prognos AG 2016 – Endfassung Teilbericht – 

Eigenversorgung (Forschungsvorhaben: Weiterentwicklung des EEG 2014 im Hinblick auf die Kosten 

industrieller Verbraucher, p. 6 and 7. See also the 2014 report of Izes/Stiftung Umweltenergierecht 

"Vorbereitung und Begleitung der Erstellung des Erfahrungsberichts 2014 gemäß § 65 EEG Vorhaben 

IV - Besondere Ausgleichsregelung", Figure 4.   
23

 See also the 2014 report of Izes/Stiftung Umweltenergierecht "Vorbereitung und Begleitung der 

Erstellung des Erfahrungsberichts 2014 gemäß § 65 EEG Vorhaben IV - Besondere 

Ausgleichsregelung", Figure 4.   

Eigenversorgung - Bestand TWh Anteil PHH GHD1 Industrie

Gesamter Eigenverbrauch 57,7 100%

davon PV-Eigenverbrauch 1,3 2,3% 75% 25% 0%

davon DKG-Eigenverbrauch 1,7 2,9% 0% 50% 50%

davon ungekoppelte Erzeugung aus Kuppelgasen 10,0 17,4% 0% 0% 100%

davon konventionelle Erzeugung in KWK 30,5 52,9% 0,5% 17,5% 82%

davon Industrie und GHD nicht eindeutig zuordenbar 14,1 24,4%

Zuordenbarer Eigenverbrauch gesamt 43,6 100%

davon Private Haushalte (PHH) 1,1 2,6%

davon Gewerbe, Handel, Dienstleistungen (GHD)1 6,5 15,0%

davon Industrie 35,9 82,5%

Gesamtmenge Anteil an der Einzelmenge

1 GHD inklusive Eigenversorgung der Allgemeinen Versorgung
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Figure 1: Electricity produced in industrial and mining sectors (Erz.Ind) and share 

of self-consumed electricity (Ev.INd.) in the years 2008-2012. 

 

 
Source: Destatis 2013, eigene Darstellung IZES gGmbH

24 

2.5. Background to the reductions for self-supplied electricity 

(50) Under the EEG-Act 2012
25

 (in force between 1 January 2012 and 31 July 2014) 

no surcharge was due on self-supplied electricity.  

(51) Under the EEG-Act 2012 the establishment of the EEG-surcharge followed a 

logic that was different from the logic followed under the EEG 2017. While under 

the EEG-Act 2012 the surcharge was due on electricity supplied by electricity 

suppliers (excluding self-supply by definition), the EEG 2017 imposes the EEG-

surcharge on all types of electricity consumption, irrespective of the supply 

source (self-supplied electricity or electricity supplied by an electricity supplier). 

This change in the logic of the surcharge system was introduced in August 2014 

in the EEG-Act 2014 which entirely overhauled the then applicable EEG-Act
26

. 

(52) Historically, the EEG support rested on a purchase obligation that was passed on 

to electricity suppliers. In 2012, this purchase obligation which was still imposed 

on network operators (and ultimately on transmission system operators) was, 

however, not to be passed on to electricity suppliers anymore but in order to 

compensate the network operators for the extra costs resulting from the purchase 

                                                 
24

 See 2014 report of Izes/Stiftung Umweltenergierecht "Vorbereitung und Begleitung der Erstellung des 

Erfahrungsberichts 2014 gemäß § 65 EEG Vorhaben IV - Besondere Ausgleichsregelung", Figure 4. 
25

 Gesetz für den Vorrang Erneuerbarer Energien (Erneuerbare-Energien-Gesetz-EEG), as amended by 

the law „Gesetz zur Neuregelung des Rechtsrahmens für die Förderung der Stromerzeugung aus 

erneuerbaren Energien", Bundesgesetzblatt, Teil I, Nr. 42, Seite 1634, 4 August 2011.  
26

 Gesetz vom 21. Juli 2014 zur grundlegenden Reform des EEG und zur Änderung weiterer 

Bestimmungen des Energiewirtschaftsrechts, Bundesgesetzblatt, Teil I, S. 1066 
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obligation, electricity suppliers were under the obligation to pay the EEG-

surcharge to TSOs based on the electricity supplied to their final customers
27

. 

(53) This obligation also applied to electricity supplied to an end consumer by a third 

party which did not qualify formally as electricity supplier and – in order to avoid 

abuses – to electricity that was self-supplied when it was circulating through a 

public grid and was not consumed in the geographical proximity of the power 

station (§37 (3) EEG-Act 2012).  

(54) In 2014, the German legislator concluded that this way of financing the support to 

the production of renewable electricity was not adequate anymore. Indeed, the 

EEG-surcharge had been increasing so much in the last years prior to 2014 that 

self-supply had become more interesting in order to avoid paying the EEG 

surcharge. The surcharge in 2012 was of 3.592 €ct/kWh, 5.277 €ct/kWh in 2013 

and increased to 6.240 €ct/kWh in 2014. Since 2013 it was exceeding the average 

wholesale price of electricity (3.785 €ct/kWh in 2013 and 3.258€ct/kWh in 

2014
28

). This development had negative consequences for the support of RES-E 

in Germany as such and on the development of the German electricity system. On 

the one hand, the increased number of self-supply installations not subject to EEG 

surcharge was leading to the reduction of electricity procured from the grid and 

hence to a reduction of the base on which the EEG-surcharge was levied and 

made it necessary to increase further the level of the EEG-surcharge, which on its 

turn would further exacerbate the incentives to invest in self-supply (vicious 

circle). This was thus threatening the sustainability of the financing of the RES-E 

support and also reducing acceptability of the RES-E policy in Germany. On the 

other hand, this was also reducing the flexibility of the electricity system by 

taking away from the grid such flexible consumers who were consuming 

electricity supplied through the grid and were capable of reacting to market 

signals by adjusting their demand. Flexible demand, however, is important in a 

system with high RES-E penetration. Finally, the climate protection objective of 

the EEG benefitted not only end consumers supplied by third parties but all 

electricity consumers in Germany. The German legislator decided that all actors 

of the electricity supply sector had to contribute to the financing of renewable 

support and that also end consumers producing their own electricity were part of 

this system.  

(55) It is explained in this respect in the preparatory works to the EEG 2014 that
29

:  

"Die mit dem vorliegenden Gesetz geregelte stärkere Beteiligung der 

Eigenversorgung an der Finanzierung des Ausbaus der erneuerbaren Energien 

verfolgt den Zweck, die Ausbaukosten unter energiewirtschaftlichen 

Gesichtspunkten angemessen auf die Akteure zu verteilen, die am 

Energieversorgungssystem beteiligt sind. Dies ist im bestehenden System nicht 

mehr hinreichend gewährleistet: Insbesondere durch die in den letzten Jahren 

                                                 
27

 See also Commission decision of 25 November 2014 and Commission decision of 18 December 

2013 in case SA.33995 (2013/C) (ex 2013/NN) – Germany – Support for the production of 

renewable electricity and to electro-intensive users. 
28

  Average annual day ahead price, source : Fraunhofer   

https://www.energy-charts.de/price_avg.htm?year=2012&price=nominal&period=annual. 
29

 Entwurf eines Gesetzes zur grundlegenden Reform des Erneuerbare-Energien-Gesetzes und zur 

Änderung weiterer Bestimmungen des Energiewirtschaftsrechts, Deutscher Bundestag, 

Drucksache 18/1304, Seite 106, available under  

http://dip21.bundestag.de/dip21/btd/18/013/1801304.pdf. 

https://www.energy-charts.de/price_avg.htm?year=2012&price=nominal&period=annual
http://dip21.bundestag.de/dip21/btd/18/013/1801304.pdf
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stark angestiegene EEG-Umlage sind die Anreize zur  Eigenversorgung 

gewachsen. Dies stellt das Energieversorgungssystem vor Probleme. 

Stromverbraucher sind Teil des Energieversorgungssystems und spielen für 

dessen Weiterentwicklung eine wichtige Rolle. Insoweit besteht eine Sach- und 

Verantwortungsnähe der Stromverbraucher zum Energieversorgungssystem, die 

nicht dadurch endet, dass sie in die Rolle des Erzeugers schlüpfen und den von 

ihnen verbrauchten Strom ganz oder teilweise selbst erzeugen. In aller Regel 

nutzen Eigenversorger weiterhin das Netz der allgemeinen Versorgung, um 

überschüssigen Strom einzuspeisen oder um im Bedarfsfall Strom aus diesem zu 

beziehen. Die Herausforderungen, vor denen das Gesamtsystem im Zuge der 

Energiewende steht, sind mit einem weiteren starken Anstieg der 

Eigenversorgung nicht vereinbar. Eigenversorger reagieren nicht mehr auf 

Strompreissignale, da dies schon allein wegen der enormen Vorteile aus der 

Befreiung von der EEG-Umlage betriebswirtschaftlich nicht opportun ist. So 

werden zunehmend Strommengen dem Strommarkt entzogen und damit die 

Flexibilität des Gesamtsystems verringert. Letztere muss im Gegenteil jedoch 

gesteigert werden, damit der wachsende Anteil der fluktuierenden Energieträger 

Wind und Sonne an der Stromerzeugung auch in Zukunft in das 

Stromversorgungssystem integriert werden kann. Somit besteht aus 

energiewirtschaftlicher Sicht die Notwendigkeit, die mit der Befreiung der 

Eigenversorgung von der EEG-Umlage einhergehenden falschen Anreize 

zurückzufahren. Mit dem Anstieg des Eigenverbrauchs in den letzten Jahren 

einher geht zudem eine stärkere Belastung der übrigen Stromverbraucher mit den 

Kosten des Ausbaus der erneuerbaren Energien, denn die Kosten werden auf 

immer weniger Schultern verteilt. Dies gefährdet die Akzeptanz der 

Energiewende. Hinzu kommen aus wirtschaftspolitischer Sicht nicht gewünschte 

Wettbewerbsverzerrungen im gewerblichen und industriellen Bereich.  

Damit dienen die Regelungen zur Eigenversorgung dem übergeordneten Ziel des 

EEG, die nachhaltige Entwicklung der Energieversorgung zu ermöglichen, die 

wiederum Gegenstand des Verfassungsauftrags zum Schutz der natürlichen 

Lebensgrundlagen nach Artikel 20a GG ist. Die zur Erreichung dieses 

Gemeinwohlbelangs einhergehenden Belastungen greifen nicht 

unverhältnismäßig in die Grundrechte der betroffenen Unternehmen und Bürger 

ein. Bestehende Eigenversorgungskonzepte werden nicht belastet. Damit 

beschränkt sich der Eingriff darauf, die wirtschaftliche Attraktivität eines 

künftigen Wechsels von der reinen Fremdbelieferung durch 

Elektrizitätsversorgungsunternehmen zur Eigenversorgung zu schmälern."  

(56) However, the EEG 2014 provided that electricity produced (and self-consumed) 

in self-supply facilities that were in operation before 1 August 2014 would be 

exempted from the EEG surcharge given that in the case of existing installations, 

investments which had already been made not in order to avoid the payment of 

EEG surcharge and the obligation to pay the EEG surcharge would not have an 
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impact anymore on the decision to invest into the installation for self-supply. It is 

explained in this respect in the preparatory works to the EEG 2014 that
30

:  

„Bei Bestandsanlagen kann durch die Belastung der Eigenversorgung kein 

sinnvoller Steuerungseffekt erreicht werden. Die Anlagen sind bereits 

errichtet, und es ist volks- wie betriebswirtschaftlich sinnvoll, sie weiter zu 

nutzen.“ 

(57) On the basis of Germany's commitment to limit the exemptions until 31 

December 2017 and assess the need to maintain those exemptions beyond that 

date (see recitals 54 and 325 of the 2014 EEG Commission Decision), the 

Commission approved
31

 on 23 July 2014 the exemption for existing and older 

existing self-supply installations until 31 December 2017. 

(58) In the meantime Germany conducted studies into the consequences of imposing 

the EEG surcharge on existing self-supply installations and worked on a reform 

of the exemptions and reductions for existing and older existing self-supply 

installations that is aimed at limiting the exemption in time and clarifying a 

certain number of situations that had remained unclear under the EEG 2014.  

(59) In the framework of the notification, Germany also submitted to the Commission 

concrete data in order to demonstrate the existence of undue hardship should the 

EEG-surcharge be imposed on existing and older existing self-supply 

installations. Germany also provided information on self-supply in Germany and 

how the EEG surcharge had started to incentivize new forms of self-supply 

(evasion from the surcharge). Finally, Germany also explained that under German 

law, the legislator has to consider the impact of legislation on existing 

investments (concept of "pseudo-retroactivity"). All this data and information, 

including the information on the implementation of the principle of legitimate 

expectations in Germany, had not been submitted to the Commission in the 

framework of procedure SA.38632. 

2.6. The evasion risk 

(60) Germany has explained that, traditionally, self-supply developed in sectors with 

certain synergies: either in sectors in which heat demand is high and where 

cogeneration can thus make economic sense (for instance in the chemical sector, 

for district heating, for hotels, etc) or in sectors having residues or waste products 

that can be used for energy production (like the paper industry, the steel industry, 

sewage gas facilities, etc.). Once the choice for self-supply is made, companies 

would then structure the company around maximizing the synergies created with 

the self-supply. 

  

                                                 
30

 Entwurf eines Gesetzes zur grundlegenden Reform des Erneuerbare-Energien-Gesetzes und zur 

Änderung weiterer Bestimmungen des Energiewirtschaftsrechts, Deutscher Bundestag, 

Drucksache 18/1304, Seite 154, available under  

http://dip21.bundestag.de/dip21/btd/18/013/1801304.pdf. 
31

 See footnote 1. 

http://dip21.bundestag.de/dip21/btd/18/013/1801304.pdf
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(61) Germany provided figures on the evolution of the electric capacity (in MW) in the 

four main self-supply sectors in the period 2010-2014: 

Wirtschaftsklassifikation 2010 2011 2012 2013 2014 

WZ 20.14    Herstellung von sonstigen, 

organischen Grundstoffen und 

Chemikalien 

1.599 1.536 1.545 1.516 1.688 

WZ 24.10    Erzeugung von Roheisen, 

Stahl und Ferrolegierung 

1.457 1.461 1.362 1.382 1.368 

WZ 19.20    Mineralölverarbeitung 1.219 1.171 1.171 1.186 1.188 

WZ 17.12    Herstellung von Papier, 

Karton und Pappe 

1.097 1.086 1.097 1.042 1.140 

(62) Germany has further explained that, by contrast, there had been a sharp increase 

of self-supply based on installations with an installed capacity of less than 50 kW 

(solar installations and CHP installations) mainly in the residential, retail and 

service sectors and that this evolution coincides with a sharp increase of the EEG-

surcharge since 2011. Germany further submitted IRR calculations for CHP 

installations showing that those projects are not profitable when subject to the full 

EEG surcharge or a 40 % surcharge (IRR between -2.2 % and -23.5 % for the 

following categories: single family houses, two-family houses, small and large 

apartment blocks, services, small retailers, schools). Finally, Germany underlined 

that this trend stopped as soon as the EEG-surcharge on self-supply was 

introduced in the EEG 2014 which would confirm that the installations had been 

built to evade the surcharge.  

Figure 2: Additional CHP-installations with installed capacity of up to 50 KW 

entering into operation between 2010-2015   
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Figure 3: Evolution of solar self-supply 

 

Source: ZSW/P3 Energy&Storage: unveröffentlichte Aktualisierung des EEG-Erfahrungsbericht zu 

Photovoltaik von ZSW et al. (März 2016), Bantle C. (BDEW), Musiol F. (ZSW): Zwischen Autarkie und 

Energiebilanz – Verfahren zur Abschätzung des Selbstverbrauchs von Photovoltaikstrom; 

Energiewirtschaftliche Tagesfragen 65. Jg. (2015) Heft 11. 

2.7. Financial burden for existing self-suppliers (undue hardship) resulting from 

the change in the system 

(63) Germany submitted an evaluation report
32

, which itself rests on a study into the 

economics of self-supply in Germany
33

, which concludes that for existing and 

older existing self-supply installations, a 20 %-surcharge could reach several 

millions per year for some undertakings and could – depending on the 

competition conditions – eat up the profits of the production lines of certain 

undertakings. 

"je nach Anlage und Standort stiegen die Kosten der Stromversorgung zum Teil 

deutlich. Bei größeren Erdgas-KWK-Anlagen würden so Zusatzbelastungen von 

mehreren hunderttausend Euro pro Jahr entstehen, bei einer großen Steinkohle-

KWK wegen der höheren Stromproduktion sogar mehrere Millionen Euro. Diese 

erhöhen die Stückkosten der Produktion. Je nach Wettbewerbsumfeld kann dies 

dazu beitragen, dass die Renditen von Produktionslinien einzelner Unternehmen 

teilweise oder ganz aufgezehrt werden"
34

. 

                                                 
32

 Evaluierungsbericht des BMWi an die KOM zur Behandlung der Eigenversorgung durch 

Bestandsanlagen gemäß EEG 2014. 
33

 Prognos AG 2016 – Endfassung Teilbericht – Eigenversorgung (Forschungsvorhaben: 

Weiterentwicklung des EEG 2014 im Hinblick auf die Kosten industrieller Verbraucher). 
34

 Prognos AG 2016 – Endfassung Teilbericht – Eigenversorgung (Forschungsvorhaben: 

Weiterentwicklung des EEG 2014 im Hinblick auf die Kosten industrieller Verbraucher), p. 25; 

Evaluierungsbericht des BMWi an die KOM zur Behandlung der Eigenversorgung durch 

Bestandsanlagen gemäß EEG 2014, p. 13. 
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(64) In addition to this evaluation report, Germany submitted data on the impact that a 

full surcharge and a 20 %-surcharge would have on the gross value added 

("GVA") and the return on sales of companies for the chemical, steel, paper and 

manufacture of refined petroleum products sectors – as together they represent 

80 % of total net electricity generation with plants of more than 1 MW in the 

manufacturing sector in 2015
35

 (Table 3 below). 

Table 3: Share of the EEG surcharge in comparison to GVA 

 
Average EEG costs (with 

100% surcharge)/GVA
36 

Erzeugung von Roheisen, 

Stahl und Ferrolegierungen 

[between 200% and 1100%]* 

Herstellung von 

chemischen Erzeugnissen 

[between 200% and 1100%] 

Mineralölverarbeitung 
[between 200% and 1100%] 

Papiergewerbe 
[between 200% and 1100%] 

(65) Germany further indicated that the proportion of the return on sales accounted for 

by the 20 % surcharge can reach up to 79 % for the self-suppliers active sectors in 

the four main sectors concerned
37

.  

(66) Germany further illustrated the resulting burden on existing self-suppliers by 

submitting various figures and data comparing the electricity costs of actual self-

suppliers with the costs of obtaining power from outside suppliers. Germany 

provided figures for the four main sectors in which existing self-suppliers are 

active (chemical, steel, paper and manufacture of refined petroleum products). 

The data are based on information provided by the respective associations and in 

each case correspond to typical electricity procurement or production costs of 

actual sites. 

(67) In Figure 4 below the electricity costs of a self-supplier engaged in the 

manufacture of refined petroleum products are compared with the average 

electricity-purchasing costs for an operator in the same sector that obtains its 

power elsewhere. As things stand, the electricity costs for companies that obtain 

their power from outside suppliers and companies that generate their own power 

are roughly the same. The 20 % EEG surcharge for self-supply leads to a 

noticeable cost disadvantage for companies that generate their own power 

compared with those that obtain their power from a third party. 

Figure 4: Comparison of energy costs for self-supply and outsourcing in the refined-

petroleum-products manufacturing sector 

[…] 

                                                 
* Confidential information. 
35

 Source: German Federal Statistical Office: 15 TWh net electricity generation for the chemical 

sector, 7 TWh for steel, 5 TWh for the manufacture of refined petroleum products and 5 TWh for 

paper. 
36

  Ohne Berücksichtigung von Unternehmen mit negativer Bruttowertschöpfung, denn diese würden 

die Werte deutlich verringern, obwohl eine negative Bruttowertschöpfung eigentlich von einer 

besonders schlechten Tragfähigkeit zeugt. 
37

 See also Evaluierungsbericht BMWi, p. 28-29. 
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Source: Mineralölwirtschaftsverband e. V. [Association of the German Petroleum Industry] 

(68) Table 4 below sets out the specific electricity costs of selected companies in the 

chemical industry that generate their own power compared with companies in the 

same branch of industry that purchase their power from outside suppliers. The 

costs of buying in electricity are usually less than the cost of energy produced for 

own use (even without 20 % EEG surcharge). 

Table 4: Comparison of energy costs for self-supply and electricity supplied by a 

third party for chemical companies 

[…] 

Source: Verband der Chemischen Industrie e.V. [Chemical Industry Association] 

(69) For the steel industry, Germany submitted the following tables 5 and 6 based on 

figures provided by Branchenverband Wirtschaftsvereinigung Stahl. For 

undertakings using the electric arc, the lower end of the cost range assumes that 

the company is eligible for reduced network charges (which is however not 

automatically the case), is connected to the high voltage network and is eligible 

for a reduction of the EEG-surcharge and CHP-surcharge capped at 0.5 % of 

GVA (which itself may not be lower than 0.1 €ct/kWh for the EEG-surcharge and 

0.03 €ct/kWh for the CHP-surcharge). For companies producing steel based on 

blast furnace and oxygen furnace and producing their electricity from 

Kuppelgase, the electricity costs have been calculated assuming an electric 

capacity of 300 MW, a production of 2.1 TWh/year, a depreciation period of 10 

years
38

 and a discount factor of 8 %. 

Table 5: Electricity costs for a steel company using the electric arc 

Undertaking using electric arc – supply of electricity from third party 

Supply price […] ct/kWh 

Network charges 0.75 €ct/kWh to 1.5 €ct/kWh 

EEG-surcharge 0.1 €ct/kWh 

KWK-surcharge 0.03 €ct/kWh to 0.0657 €ct/kWh 

Other surcharges 0.1 €ct/kWh 

Total […] ct/kWh bis […] ct/kWh 

Table 6: Electricity costs for a steel company using Kuppelgase to produce 

self-supplied electricity. 

Electricity from Kuppelgase 

Capex and opex […] €ct/kWh 

Infrastructure costs (connection to 

consumption site, installations used to 

[…]€ct/kWh 

                                                 
38

 After that time, the equipment requires regular reinvestments and maintenance costs increase.  
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Electricity from Kuppelgase 

purify gases)  

Network and insurance (includes also 

network costs for using electricity in 

case of unavailability of the 

installation: around 500 hours/year) 

[…] ct/kWh 

Other surcharges 0.1 ct/kWh 

Emission allowances 0.3 ct/kWh 

KWK-surcharge 0.0657 €ct/kWh [or 0.438 €ct/kWh] 

Total […] ct/kWh [or […] ct/kWh] 

With 20 % EEG-surcharge 

(1.376€ct/kWh in 2017) 
[…] ct/kWh [or […] ct/kWh] 

With 100 % EEG-surcharge  
(6.880 ct/kWh). 

[…] ct/kWh [or […] ct/kWh] 

(70) Figure 5 below shows electricity costs for self-supply for a large undertaking in 

the paper industry compared to the costs for companies that buy their electricity 

from electricity suppliers (and are eligible for reduced EEG-surcharges). 

Figure 5: Comparison of electricity costs between self-supply and electricity 

supplied by a third party for a company in the paper industry 

Source: Verband Deutscher Papierfabriken e. V. [German Pulp and Paper Association] 

(71) Finally, Germany also provided estimates of the price elasticity of sectors in 

which existing self-suppliers are active and underlined that most of them are 

active in sectors showing a high price elasticity, i.e a high price sensitivity (non-



 

21 

ferrous metals, refined-petroleum-products manufacturing, paper industry, steel). 

Sectors with high price elasticities are sectors in which price increases are 

difficult to pass on to customers. 

Table 7: Price elasticity of a selection of sectors 

 

Source: Ifo-Institut 2013. 

(72) Germany stressed that these figures show that in many cases it is already cheaper 

to purchase electricity than to produce it for own use in existing installations. This 

could be due to the sharp drop in wholesale electricity prices in recent years, 

which has mainly benefited companies that use a lot of electricity. An exemption 

would thus not provide existing self-suppliers with an advantage compared to 

undertakings supplied with electricity form the grid. By contrast, the imposition 

of the EEG surcharge would increase the cost disadvantage of production for own 

use further.  

2.7.1. The protection of existing investments against undue hardship in Germany  

(73) Germany further stressed that investment decisions in relation to existing 

installations were taken on the basis of the legal framework in force at the time 

and in the expectation that it would continue to apply (EEG-surcharge raised on 

third party supply of electricity). The profitability assessment (expected return) on 

which the original investment decision was based would thus be undermined as a 

result of a subsequent change in the legal framework which could not have been 

foreseen by the company.  

(74) Germany has explained that under German law the legislator has to take into 

account the financial impact that amendments of laws can have on situations 

which started in the past but are continuing to produce effects (situations of so-

called "pseudo-retroactivity" ("unechte Rückwirkung")). In order to enact changes 

producing such pseudo-retroactivity, the legislator needs to comply with a certain 

number of conditions.  

(75) The decisive factor in determining whether pseudo-retroactivity is allowed is 

ultimately whether there is a clear and specific justification for the legislator to 

alter the legal consequences of past behaviour in a way that imposes a financial 

burden. It is considered that the citizen’s trust in the dependability of the rule of 

law as a fundamental condition of liberal constitutions is betrayed if at a later date 

the legislator attaches to matters that have already been concluded consequences 

that are less favourable than those that citizens were entitled to expect when they 

took their original decision. Germany referred in this respect to the case law of 

Sector Price elasticity 

Non-ferrous metals -12,54 

Manufacture of refined petroleum products -6,93 

Paper -6,09 

Foundry products -5,74 

Iron and steel -5,10 

Chemical products -2,77 

Food and feed -1,40 



 

22 

the Federal Constitutional Court (BVerfGE 30, 272, 285; 45, 142, 168; BVerfGE 

105, 17-48 and BVerfGE 72, 200, 54; BVerfGE 105, 17-48, Tz. 68
39

).  

(76) Germany further submitted that a compulsory payment of the EEG-surcharge or 

even a percentage of the EEG-surcharge on self-supply in existing or older 

existing installations would in principle be considered to be pseudo-retroactivity, 

and explained that it was therefore necessary for the German legislator – when 

introducing the EEG surcharge on self-supply – to examine to what extent 

confidence in the existing favourable legal situation was worthy of protection, 

what weight it should have, and whether the public interest justifying an adverse 

change outweighed this confidence. 

(77) Germany added that in this case, the following elements had to be taken into 

account. First, the exemption for self-supply from the EEG surcharge was derived 

from the EEG-Act itself and stemmed from the logic governing the EEG-

surcharge before August 2014 (see §37 of the EEG-Act 2012 providing that the 

EEG-surcharge is levied in respect of electricity supplied by electricity suppliers 

to end consumers). The principle that the financing of renewable support had to 

come from supplied electricity existed for a very long time (before the EEG 

surcharge was introduced, the financing rested on the principle that electricity 

suppliers had to purchase the renewable electricity in proportion to electricity 

supplied to their final consumers) and it was not apparent to plant operators prior 

to the emerging 2014 EEG reform that the legislature would one day modify the 

financing structure of renewable support and impose a surcharge on electricity 

consumption in general.  

(78) Second, Germany stressed that there is a difference between new and existing 

installations in view of the objective pursued by the introduction of the principle 

that the EEG-surcharge should be paid both on electricity procured from an 

electricity supplier and self-supplied electricity, that in particular justifies a 

transitional period for existing self-suppliers, namely that the incentive effect of 

the surcharge is reduced in respect of existing installations. As the investment has 

already been made, the self-suppliers will use their installations and the 

introduction of the EEG-surcharge on their electricity consumption will not make 

them renounce to self-supply but they will on the contrary want to use the 

installation despite the surcharge so as to limit the losses linked to an investment 

which has become unprofitable due to the surcharge.  

(79) Third, Germany referred to the data submitted on the financial implications 

resulting from the payment of the EEG-surcharge by existing self-suppliers and 

insisted on the hardship that the payment of the EEG-surcharge represents for 

existing self-suppliers.  

(80) Based on those different elements, in particular the undue hardship, Germany 

concluded that existing installations for self-supply should continue to be exempt 

from the EEG surcharge until the operator is obliged to take a new investment 

decision, that is, when he needs to modernise the power plant (i.e. replacing the 

generator or substantial parts of the power plant). By that time, he is then to take 

account of the altered framework conditions before making a new investment 

decision.  
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2.8. Budget 

(81) The budget of the measure in 2018 could reach up to EUR 4 billion if the 

consumption of existing self-supply installations continues to reach 57.7 TWh per 

year (surcharge 67.92 €/MWh in 2018). This budget will however fluctuate 

depending on the amount of the yearly EEG-surcharge, on the exact consumption 

level of existing and older existing installations and on the number of installations 

being modernized or extended after 2017. 

2.9. Transparency 

(82) Germany has indicated that the information to be published in accordance with 

section 3.2.7 EEAG (publication on a comprehensive website of the text of the 

approved scheme, the identity of the granting authority and – except if the 

individual aid remains below EUR 500 000 –  the identity of the beneficiaries, the 

form and amount of the aid, the date of granting, the type of undertaking, the 

region in which the beneficiaries are located and the principal economic sector in 

which beneficiaries have their activities) can be found on www.bmwi.de (with 

link to "Transparenzmodul für die Bewilligung von staatlichen Beihilfen", TAM). 

3. ASSESSMENT OF THE NOTIFIED MEASURE 

3.1. Existence of aid 

(83) Under Article 107(1) TFEU, any aid granted by a Member State or through State 

resources in any form whatsoever which distorts or threatens to distort 

competition by favouring certain undertakings or the production of certain goods, 

in so far as it affects trade between Member States, is incompatible with the 

internal market. 

(84) In determining whether a measure constitutes State aid within the meaning of 

Article 107(1) of the Treaty, the Commission has to apply the following criteria: 

the measure must 

 confer an advantage on certain undertakings or certain sectors (selective 

advantage), 

 be imputable to the State and involve State resources, 

 distort or threaten to distort competition, and 

 be liable to affect trade between Member States. 

3.1.1. Existence of a selective advantage  

(85) Measures which, in various forms, mitigate the charges which are normally 

included in the budget of an undertaking and which, without therefore being 

subsidies in the strict meaning of the word, are similar in character and have the 

same effect are considered to constitute aid
40

.  
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(86) As recalled by the Court in its judgment of 21 December 2016 in the joined cases 

Commission v World Duty Free Group and Commission v Banco Santander and 

Santusa
41

, for establishing the selectivity of a tax measure or a charge, it is 

necessary to determine whether that measure introduces a difference between 

operators that are, in the light of the objective pursued by the general tax system 

concerned, in a comparable factual and legal situation. The concept of aid does 

not encompass measures creating different treatment of undertakings in relation 

to charges where that difference is attributable to the nature and general scheme 

of the system of charges in question
42

. The burden of proof for that latter part of 

the test is on the Member State.  

3.1.1.1. Identification of the reference system and of the normal charge 

principle in respect of exemption from and reductions of the EEG-

surcharge 

(87) As results from §60 EEG 2017 read in conjunction with §61 (3) EEG 2017, the 

normal rule is that the EEG-surcharge is uniform per kWh of electricity 

consumed by the end consumers (see also §3 EEV). It serves to cover the 

difference between the costs resulting from the support for EEG-electricity and 

the revenues generated by the sale of the EEG electricity on the market (§60 EEG 

2017). §60 and §61 EEG 2017 entitle and oblige the TSOs to claim the EEG-

surcharge directly from electricity suppliers but also from final consumers on the 

electricity that is not supplied to them by electricity suppliers but is either self-

supplied or supplied by a third party (other than an electricity supplier) (see in 

particular §61 (3) EEG 2017 which explicitly assimilates self-suppliers and final 

consumers supplied with electricity by third parties (other than electricity 

suppliers) to electricity suppliers).  

(88) Also, the surcharge for the various groups of final consumers and self-suppliers 

identified in §61 and following of the EEG-Act 2014 is defined by reference to 

the full EEG-surcharge and does not seem to constitute another kind of surcharge, 

which further confirms that the full EEG-surcharge constitutes the rule and the 

point of reference. 

(89) In addition, the purpose of the surcharge is to finance the support for the 

production of EEG electricity which on its turn serves the climate objectives of 

Germany. §1 (1) and (3) EEG 2017 indicates in this respect that the purpose of 

the EEG is to contribute to a sustainable development of energy supply in 

Germany by increasing the share of renewable electricity production in respect of 

total electricity consumption in Germany to 40-45 % by 2025 and at least 80 % 

by 2050.  

(90) As mentioned above under recital (54), since 2014 the German legislator has 

concluded that not only the end consumer supplied with electricity from a third 

party should bear the EEG-surcharge but also the consumer supplying himself 

with self-generated electricity, because also self-suppliers participate to the 
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electricity supply system in Germany and benefit from the purpose of a 

sustainable electricity supply in Germany. 

(91) On this basis, it must be concluded that under the EEG surcharge system the EEG 

surcharge is expressed in kWh and is in principle to be levied on each kWh of 

electricity consumed.  

(92) However, for certain categories of end consumers, reductions or exemptions are 

provided for. They constitute at first sight a deviation from the reference system 

as normally they would have been subjected to the full EEG surcharge.  

(93) The Commission has verified whether the different groups of end-consumers 

identified by Germany would be in a different legal and factual situation in the 

light of the purpose of the surcharge system and the reductions or exemptions 

would therefore constitute a selective advantage; and if that is the case, whether 

the measure derives directly from the intrinsic basic or guiding principles of the 

reference system or whether it is the result of inherent mechanisms necessary for 

the functioning and effectiveness of the system.  

3.1.1.2. Exemption for self-supplied electricity that is used in order to generate 

electricity (§61a (1) EEG 2017) 

(94) As the Commission concluded in its 2014 EEG Decision (recital 169), this 

exemption is in line with the guiding principles of charge systems raised on the 

consumption of electricity. It prevents double taxation
43

 and also corresponds for 

instance to the logic underlying Article 14(1)(a) of Council Directive 2003/96/EC 

of 27 October 2003.
44

 The Commission therefore considers that the exemption 

provided under §61a (1) EEG 2017 and described above under recital (25) is 

justified by the nature and the logic of the EEG-surcharge system
45

. This logic is 

also applied at other parts of the EEG 2017. For instance electricity stored in 

storage facilities is burdened only once with the EEG surcharge and not twice 

(see §61g EEG 2017 specifying the rules for storage facilities that are both 

connected to the network and used for self-consumption).  

3.1.1.3. Exemption for auto-generated electricity that is used by a self-supplier 

that is not connected either directly or indirectly to a network (§61a (2) 

EEG 2017) 

(95) As the Commission concluded in recital 170 of its 2014 EEG Decision, the 

exemption described under Section 2.3.2 above is the result of inherent 

mechanisms necessary for the functioning and effectiveness of the EEG-

surcharge system
46

: as the transmission system operators are the entities 
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managing the EEG-surcharge system, it is inherent to the functioning of the EEG-

surcharge system that the end consumers having to pay the surcharge be at least 

indirectly connected to a grid. Otherwise they will not have any relationship to 

the TSO or any network operator and the TSO will have no means to even be 

aware of their existence. 

3.1.1.4. Exemption for the electricity that is auto generated and used for self-

supply of electricity provided the electricity is entirely produced on the 

basis of renewable energy sources and provided that for the part of the 

electricity produced that is not auto-consumed, no support has been 

requested under the EEG and 60 % reduction for the electricity that is 

auto generated and used for self-supply of electricity provided the 

electricity is entirely produced on the basis of renewable energy 

sources (§61a (3) and 61b (1) EEG 2017). 

(96) As the Commission observed in recital 168 of its 2014 EEG Decision, for 

electricity produced by EEG electricity operators, the charge levied on EEG 

electricity is either completely compensated by support or at least partially 

compensated by support (see recitals (27) to (28) above). Self-suppliers forego 

their right to be supported for the generation of RES-E, but still contribute to the 

objective of the EEG, that is increasing the share of electricity produced from 

renewable energy sources in the total electricity consumption in Germany. 

Therefore, it can be accepted that it is within the logic of the system that no 

surcharge or only a reduced surcharge is levied on electricity produced from 

renewable energy sources by the self-suppliers that did not benefit from support 

under the EEG for the self-supplied electricity because the RES-E is not fed into 

the grid.  

3.1.1.5. Exemption for installations having a capacity of maximum 10 kW and 

for a maximum of 10 MWh/year 

(97) With very small installations, the surcharge amount would be lower than the 

administrative burden resulting from an exact calculation of the surcharge. 

Therefore, simplified rules have been adopted. Indeed with a surcharge of 68.8 

€/MWh in 2017, the exemption would concern an annual amount of maximum 

688 €. With a surcharge of 67.9 €/MWh in 2018, the exemption described under 

recital (29) above would at maximum concern an annual amount of 679€. 

(98) The Commission considers that the advantage provided for by those simplified 

rules is in any event far below the de minimis threshold and is transparent within 

the meaning of Article 4(7) of the de Minimis Commission Regulation (EU) 

No 1407/2013 of 18 December 2013
47

; it is therefore not necessary to take a view 

whether it is also within the nature and scheme of the system. 

3.1.1.6. Exemptions and reductions for existing installations and older existing 

installations (§61c to 61f EEG 2017)  

(99) As far as the exemptions and reductions from EEG-surcharge for existing and 

older existing installations (including leasing installations) are concerned (see 

                                                 
47

  Commission Regulation (EU) No 1407/2013 of 18 December 2013 on the application of Articles 

107 and 108 of the Treaty on the Functioning of the European Union to de minimis aid (OJ L 352, 

24.12.2013, p. 1). 



 

27 

Sections 2.3.5.1 to 2.3.5.4 above), the Commission considers that the exemptions 

or reductions constitute an advantage for the operators of those installations. As 

mentioned above, the EEG rests on the principle that the EEG surcharge is levied 

on all electricity consumed in Germany, including EEG electricity, and that its 

proceeds are used to finance the production of EEG electricity. The Commission 

does not consider that operators of existing self-supply installations (that are not 

fuelled on the basis of renewable energy sources) would be in a different legal 

and factual situation in the light of the purpose of the EEG-surcharge system. 

They use fossil fuels and not renewable energy sources but equally benefit from a 

more sustainable electricity supply in Germany (CO2 emission reductions, back 

up function of the grid itself supplied with more sustainable electricity) in the 

same way as other final consumers which will need to pay the full EEG-

surcharge. Also, in the light of the objective of the EEG-surcharge (spreading the 

costs among all actors of the electricity supply system in Germany, which 

includes all end consumers, see recitals (54)-(55) above) they are no different 

from self-suppliers using new self-supply installations and which, however are 

subject in principle to a full EEG-surcharge.  

(100) The Commission notes that the exemption from the EEG-surcharge granted to 

existing and older existing self-suppliers until modernization of the installation 

has been introduced by Germany in order to avoid undue hardship. 

(101) The Commission has examined whether this concept could be considered as an 

intrinsic basic guiding principle of the EEG-surcharge system or as an inherent 

mechanism necessary for the functioning and effectiveness of the EEG-surcharge 

system. In Germany, however, this principle is not absolute and requires in 

essence a balance of interests, which also includes policy objectives that are 

external to the EEG-surcharge system, like securing a safe investment 

environment. The Commission has therefore examined the justification based on 

undue hardship under the compatibility assessment in line with the case law of 

the Court
48

 (see below, Section 3.3.1). Therefore the exemptions and reductions at 

stake provide an advantage to the operators of existing and older existing 

installations described under Sections 2.3.5.1 to 2.3.5.4.  

3.1.2. Imputability and existence of State resources 

(102) The financing of support for EEG electricity and the reductions and exemptions 

for existing and older existing self-supply installations are imputable to the State, 

as they are established by law (EEG 2017) and implementing decrees.   

(103) According to settled case-law, only advantages which are granted directly or 

indirectly through State resources are to be regarded as aid within the meaning of 

Article 107(1) TFEU. 
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(104) It seems that Germany considers that State resources are involved only when aid 

is paid out directly from its budget or when it is paid out by a public entity.  

(105) However, the mere fact that the advantage is not financed directly from the State 

budget is not sufficient to exclude that State resources are involved. It results 

from the case-law of the Court that it is not necessary to establish in every case 

that there has been a transfer of money from the State budget or from a public 

entity for the advantage granted to one or more undertakings to be capable of 

being regarded as a State aid within the meaning of Article 107(1) TFEU
49

. 

(106) The private nature of the resources does not prevent them from being regarded as 

State resources within the meaning of Article 107(1) TFEU
50

. This was also 

recalled in the France v Commission
51

 ruling where the General Court concluded 

that the relevant criterion in order to assess whether the resources are public, 

whatever their initial origin, is that of the degree of intervention of the public 

authority in the definition of the measures in question and their methods of 

financing. Hence, the mere fact that a subsidy scheme benefiting certain 

economic operators in a given sector is wholly or partially financed by 

contributions imposed by the public authority and levied on certain undertakings 

is not sufficient to take away from that scheme its status of aid granted by the 

State within the meaning of Article 107(1) TFEU
52

. Equally, the fact that the 

resources would at no moment be the property of the State does not prevent that 

the resources might constitute State resources, if they are under the control of the 

State
53

. In fact the distinction between aid granted by the State and aid granted 

through State resources serves to bring within the definition of aid not only aid 

granted directly by the State, but also aid granted by public or private bodies 

designated or established by the State
54

. 

(107) As results from established case-law and constant practice, proceeds of levies 

imposed by the State and which are then managed and apportioned in accordance 

with the provisions of the domestic legislation constitute State resources within 

the meaning of Article 107(1) TFEU even if they are managed by private or 

public entities separate from the public authorities (Essent
55

, Vent de Colère
56

).  
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(108) In its 2014 EEG Decision, the Commission had concluded that the support to 

producers of renewable electricity paid under the EEG and the reductions of the 

EEG surcharge were financed through State resources, because (i) the State has 

established a mechanism that guarantees that TSOs are compensated for all the 

costs, (ii) TSOs have been designated to administer the EEG surcharge, (iii) TSOs 

are strictly monitored in their administration of the EEG-surcharge and (iv) the 

EEG surcharge is a price-surcharge and not a remuneration for a good.
57

 These 

main characteristics of the EEG 2014 aid scheme remain fundamentally 

unchanged in the EEG 2017 aid scheme. Some features have been added and they 

reinforce this assessment. 

(109) In particular, the Commission notes that the State established by law a surcharge 

on electricity consumption (see §60 to §61 EEG 2017 and see Section 2.2 above). 

The EEG 2017 provides that TSOs are under the obligation to collect this 

surcharge from electricity suppliers and from certain categories of consumers. 

The law also sets the methodology to determine the level of the surcharge and 

sets the level of the surcharge directly for certain categories of consumers (see 

§64 EEG 2017 for electro-intensive undertakings for instance and §61b to §61e 

EEG 2017 for self-suppliers and consumers not supplied by an electricity 

supplier). The law further determines to what purposes the surcharge can be used 

and how any surpluses or deficits are corrected (see recital (13) above). Indeed, 

according to §3 EEV, differences between forecasted revenues and expenses and 

actual revenues and expenses are taken into account for the determination of the 

surcharge for the next year X+1. As a result, deficits (including the interest rate) 

are compensated in year X+1 and surpluses are used to reduce the surcharge of 

the coming year. They may not be retained by the TSOs. The Commission further 

notes that the TSOs have been entrusted with the calculation of the surcharge 

based on the methodology set out in the EEG 2017 and in its implementing 

regulations and manage the financial flows of the surcharge. The way that those 

entities manage the surcharge is monitored by the State (see recitals (17) to (20) 

above for details of the monitoring).   

(110) On that basis, the Commission concludes that the support is financed from State 

resources given that is is financed from the proceeds of levies imposed by the 

State and which are managed and apportioned in accordance with the provisions 

of the legislation. Like in the case giving rise to the judgment of 19 December 

2013 in Association Vent de Colère!
58

, the State has, within the framework of the 

EEG 2017, created a system where the costs incurred by the network operators to 

pay the feed-in tariffs and premiums to owners of renewable electricity 

installations eligible under the EEG-Act are fully compensated by the surcharge 

imposed on electricity end consumers. That circumstance distinguishes the 

present case from the case giving rise to the judgment of 13 March 2001 in 

PreussenElektra
59

, as in the latter case the electricity suppliers had to finance the 

additional costs from their own means. In addition, the support granted to 

renewable electricity does not constitute prices or fees for goods or services. 

Indeed, the support is paid by network operators to pay in particular premiums to 

operators of renewable electricity installations although the electricity is not sold 
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to the network operators but to third parties (see recital (6) above). In some cases 

the electricity is not even fed into the grid
60

.  

(111) The Commission has come to the conclusion that the EEG-surcharge constitutes a 

State resource. Hence, a reduced EEG surcharge or an exemption from the EEG-

surcharge for existing or older existing self-suppliers under §61c to §61f EEG 

2017 implies a renouncement to State resources. 

3.1.3. Impact on trade between Member States and on competition  

(112) The beneficiaries of the exemptions and reductions are self-suppliers which are 

mainly active in the chemical sector, in the manufacture of refined petroleum 

products sector, in the metallurgical sector and in the paper industry (see recital 

(49) above). In all those sectors, trade takes place between Member States
61

 and 

the beneficiaries are in competition with undertakings located in other Member 

States. The measure is therefore liable to distort competition and affect trade 

between Member States.  

3.1.4. Conclusion on the existence of aid 

(113) The Commission concludes that the exemption and reductions of the EEG-

surcharge provided for under §61c to §61f EEG 2017 and §104 (4) and (6) EEG 

2017 entail aid for the existing and older existing self-suppliers (and their 

successor when §61f EEG 2017 is applicable). Therefore the Commission needs 

to examine their compatibility. 

3.2. Lawfulness of the aid  

(114) The exempted and reduced EEG-surcharge for self-supply provided for in EEG 

2017 was notified to the Commission on 5 July 2017. The modifications entered 

into force on 1 January 2017.  

(115) The Commission notes that the notified modifications on the one hand maintain 

exemptions and reductions that were already applicable for the year 2017 under 

the EEG 2014 and which the Commission approved in its 2014 EEG Decision 

until 31 December 2017 (see in particular Section 5 2014 EEG Decision). The 

notified modifications, however, also contain a certain number of changes 

compared to the EEG 2014, which were introduced subject to Commission 

approval. Finally, the notified modifications also contain exemptions and 

reductions applying to existing and older existing installations after 31 December 

2017. They are not covered by the 2014 EEG Decision but have not yet been 

implemented. 

(116) By notifying the concerned changes before their implementation, Germany has 

complied with its obligations under Article 108 (3) TFEU. 
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3.3. Compatibility 

(117) The Commission has assessed the notified aid scheme provided for in §61c to 

§61f EEG 2017 and §104 (4) and (6) EEG 2017 on the basis of the Guidelines on 

environmental and energy aid for 2014-2020
62

 (EEAG) and the Treaty FUE. 

(118) Exemptions and reductions from the EEG-surcharge granted on electricity 

produced in existing and older existing self-consumption installations have been 

assessed on the basis of the TFUE. 

(119) In the light of their environmental objective and the absence of EU standards, 

exemptions for fuel switch have been assessed under Section 3.2 EEAG. 

3.3.1. Exemptions for existing and older existing self-consumption installations of the 

EEG-surcharge 

(120) As described under described under Sections 2.3.5.1, 2.3.5.2 and 2.3.5.4 above, 

existing and older self-suppliers are granted under the EEG 2017 an exemption 

from the EEG-surcharge. As the EEG-surcharge serves to finance the support for 

energy from renewable sources, the exemption would have to be assessed under 

Section 3.7.2 EEAG. However, based on the detailed explanations and 

information provided by Germany, the Commission considers that Section 3.7.2 

EEAG is not applicable to the present case.  

(121) Section 3.7.2 EEAG contains compatibility criteria for reductions of renewable 

surcharges that are granted to electro-intensive undertakings exposed to 

international trade
63

. 

(122) The information submitted by Germany, however, shows that the exemptions for 

existing self-suppliers are linked to a different issue, namely the consequences on 

existing self-supply installations of a Member State's decision to change as from 1 

August 2014 the base of EEG-surcharge from the system based on electricity 

procured from the grid (transmission) to another system based on electricity 

consumption, including self-supply. While under the EEG-surcharge system 

based on electricity procured from the grid (transmission) the self-supply 

installations were not subject to EEG-surcharge, they became subject under the 

consumption based system. The Commission has therefore assessed the 

exemptions under the Treaty directly (107(3)(c) TFEU). 

(123) The Commission may declare an aid measure compatible directly under Article 

107(3)(c) of the Treaty if it is aimed at a well-defined objective of common 

interest
64

, is necessary to reach this objective, has an incentive effect, is 

proportionate and if the positive effects for the common objective outweigh the 

negative effects on competition and trade.  

3.3.1.1. Objective of common interest and necessity 

(124) The reform of the EEG-surcharge in 2014 aimed at tackling a particular problem 

that had started to materialize in the period 2011-2014, namely avoiding that the 
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obligation to pay EEG-surcharge creates artificial incentives to become self-

supplier and evade the payment of the EEG-surcharge. This evasion-like 

phenomenon was progressively reducing the base (operators subject to the EEG-

surcharge) on which the EEG-surcharge was imposed, making it necessary to 

further increase the level of the surcharge to cover the financing needs of RES-E 

support, which on its turn would again exacerbate the surcharge evasion 

phenomenon. This was putting at risk the financing model of RES-E support in 

Germany as well as the RES-E support policy itself. In addition, this phenomenon 

was starting to create risks for the sustainability of the electricity system in 

general by removing potentially flexible electricity demand from the system (see 

recitals (54)-(55) above).  

(125) The Commission has already concluded that the RES-E support objective pursued 

by the EEG is an objective of common interest (see SA.45461, recital 170). The 

Commission has also observed that the market alone does not yet allow for 

financing the costs of RES-E electricity generation and that support measures 

remain necessary to help reaching the RES-E targets set in the EEG and at EU 

level (see SA.45461, recital 174). Also, Germany has demonstrated that the level 

of the EEG surcharge was such that it made on its own self-supply profitable in 

situations in which self-supply would not make economic sense in the absence of 

any EEG surcharge in Germany (see recital (62) and Figure 2). Germany hence 

demonstrated the need for the reform of the EEG-surcharge aiming at stopping 

the EEG-surcharge evasion through recourse into the self-supply installations in 

August 2014 for the sustainability of the RES support.   

(126) At the same time, Germany demonstrated that the exemptions for existing and 

older existing installations were justified because these installations were put in 

place not in order to evade the EEG surcharge. They were therefore not targeted 

by the rationale of the EEG surcharge reform. Moreover, with the change of the 

EEG surcharge base they were confronted with an undue hardship that the 

surcharge would cause to them and imposing the EEG-surcharge on them would 

not bring about the steering effect that the EEG-surcharge imposed on 

consumption was expected to have, given that the investment has already been 

made. 

(127) On the hardship, the figures provided by Germany on the impact that the EEG-

surcharge (see Table 3, recitals (63)-(65)) would have on existing and older 

existing installations clearly show that the full EEG-surcharge would not only 

make their operation unprofitable but would also jeopardize the viability of the 

company as it would exceed many times the GVA of the company (see in 

particular Table 3 above).  

(128) As to the fact that this hardship must be seen as undue, the Commission notes 

first that the beneficiaries concerned by the notified exemptions for existing and 

older existing self-consumption installations described under Sections 2.3.5.1, 

2.3.5.2 and 2.3.5.4 above were not subject to the EEG-surcharge before August 

2014 as a result of the inherent logic governing the EEG-surcharge system at that 

time (see also recital 325 of the 2014 EEG decision). The absence of EEG-

surcharge on self-consumption before August 2014 did not qualify as aid within 

the meaning of Article 107(1) EEAG and the issue in the present case does 

therefore not relate to the recovery of unlawful and incompatible aid but to a 
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situation in which the German legislator switched from one EEG surcharge base 

to another one in order to limit the evasion phenomenon.  

(129) Second, Germany demonstrated that existing and older existing self-suppliers 

described under Sections 2.3.5.1 to 2.3.5.2 above (including leasing models 

described under Section 2.3.5.4) were entitled to claim protection against undue 

hardship under German law (see recitals (73) to (80) above) given that they could 

rely that the logic underpinning the financing system of RES-E support (based on 

electricity procured from the grid (transmission)) in Germany would not cause 

them significant financial harm while imposing the EEG-surcharge on them 

would not have the same steering effect as it has on future investment decisions.  

(130) Third, the Commission notes that the non-imposition of the EEG-surcharge on 

existing and older existing self-suppliers does not run counter the objective of the 

surcharge reform of 2014. Indeed, as mentioned above in recitals (54)-(55), the 

reform of the EEG-surcharge in 2014 was aimed at avoiding artificial self-supply 

investment decisions which were not motivated by any consideration other than 

to avoid paying the EEG-surcharge. For existing installations, the surcharge on 

self-supply cannot have a strong incentive effect anymore as the investment has 

already been made. This, however, is not true once the existing self-supplier 

makes a new investment decision because the generator or substantial parts of the 

power installation need to be replaced. The Commission notes, however, that 

Germany has taken this point into account and limits the exemption until the first 

modernization decision. Once the installation is being modernized, it is subject to 

a 20 % EEG surcharge. In addition, if the capacity of the installation is being 

extended, it is subject to a full surcharge (see Section 2.3.5.3 above). This should 

ensure that existing self-suppliers reinvest in existing self-supply structures only 

when self-supply involves synergies but otherwise remain connected to the grid. 

In that sense, the measure has an incentive effect.    

(131) Based on the elements above, the Commission concludes that the exemptions 

described under Sections 2.3.5.1, 2.3.5.2 and 2.3.5.4 above are aimed at a well-

defined objective of common interest (providing for an equitable RES-E 

financing base while avoiding undue hardship), are necessary to reach this 

objective and have an incentive effect. 

3.3.1.2. Proportionality and limitation of negative effects on competition to the 

minimum 

(132) Germany has introduced the principle that existing and older existing installations 

will be subject to a 20 % EEG surcharge as of the moment that the concerned 

installation is being modernized or replaced (i.e. the generator or substantial parts 

of the power installation are being replaced
65

) without capacity extension after 31 

December 2017 (i.e. after the validity of the 2014 EEG Decision expires
66

).  

(133) Germany has shown that self-supply initially developed in areas where self-

supply created synergies (see recital (60) above and figures in recital 0 above 

showing that despite increasing surcharge, self-supply in the traditional sectors 

remained stable). Germany has further explained that once a company choses the 

self-supply model, it generally structures its business around it in order to also 
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maximize the synergies. It can therefore be difficult for an existing self-supplier 

to switch to electricity supplied from the grid. Germany has therefore introduced 

a 20 % surcharge when the installation is modernized but a 100 % surcharge 

when the capacity of the installation is extended.  

(134) Germany has submitted economic data concerning all existing installations and 

older existing installations as well as detailed data related to the four main sectors 

in which existing and older existing self-suppliers are active. This data shows that 

a 100 % EEG-surcharge would not only have a significant impact on the 

profitability of the investment undertaken but also threaten the viability of the 

company itself as it would represent several times the GVA of the companies 

concerned (see Table 3 above showing that the full surcharge would on average 

represent between 221 % and 1031 % of GVA of existing suppliers active in the 

chemical sector, paper industry, refineries sector and steel sector). 

(135) The 20 % EEG-surcharge can also have an important impact on the profitability 

of the investment undertaken, 20 % of the EEG-surcharge can still represent up to 

79 % of the return on sales (see recital (65) above). This level should therefore 

ensure that existing self-suppliers reinvest in existing self-supply structures only 

when they are connected to synergies.    

(136) The Commission further notes that the distortions of competition resulting from 

the exemption and the reduced 20 % surcharge remain relatively limited in the 

sense that neither the full exemption nor the 20 % surcharge gives existing self-

suppliers an advantage over competitors. It can be seen from Figures 4 and 5 and 

Tables 4 to 6 that an exemption would not put the existing and older self-

suppliers at a competitive advantage compared to undertakings active in the same 

sector but supplying their electricity from the grid. The exemption would actually 

lead to roughly the same electricity costs, while the 20 % surcharge would 

increase the electricity production costs of the existing and older existing 

installations.  

(137) Based on those elements the Commission concludes that the aid is proportionate 

in so far as it continues to apply until the modernisation/increase of capacity 

(whatever occurs first) as defined in recital (37) and that the positive effects of the 

aid (reform of the EEG-surcharge to prevent evasion from the surcharge and 

protection against undue hardship) outweigh the negative impact on competition.    

3.3.2. Exemption in case of fuel switch 

(138) In accordance with paragraph 25 EEAG, aid measures falling within the scope of 

the EEAG and to which no specific sections of Chapter 3 EEAG apply are 

assessed on the basis of the general compatibility criteria set out in Section 3.2 

EEAG. This is for instance the case for aid for undertakings increasing 

environmental protection in the absence of Union standards. 

(139) To assess whether an environmental aid measure can be considered compatible 

with the internal market, the Commission analyses whether the design of the aid 

measure ensures that the positive impact of the aid towards an objective of 

common interest exceeds its potential negative effects on trade and competition. 

It does so by assessing the following criteria: 
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(a) contribution to a well-defined objective of common interest (Section 3.2.1 

EEAG); 

(b) need for State intervention (Section 3.2.2 EEAG); 

(c) appropriateness of the aid measure (Section 3.2.3 EEAG); 

(d) incentive effect (Section 3.2.4 EEAG); 

(e) proportionality of the aid (Section 3.2.5 EEAG); 

(f) avoidance of undue negative effects on competition and trade between 

Member States (Section 3.2.6 EEAG); 

(g) transparency of the aid (Section 3.2.7 EEAG). 

(140) Where the assessment demonstrates that the measure meets all of these criteria, 

the measure can be considered compatible with the internal market. 

3.3.2.1. Contribution to a well-defined objective of common interest (Section 

3.2.1 EEAG) 

(141) As mentioned under recital (44) above, the objective of the exemption in case of 

fuel switch is the reduction of CO2 emissions in Germany.  

(142) In Germany, electricity is still to a significant extent generated from coal and 

lignite (see recital (44) above and footnote 17 above) and Germany would like to 

incentivize self-suppliers who are planning to modernize or replace their self-

supply installation to switch from coal or lignite to natural gas or renewable 

energy sources having significantly lower CO2 emission factors but having higher 

LCOE (taking also into account the differentiated costs resulting from CO2 

allowances for gas-fired power plants and coal-fired power plants).  

(143) The EU has set itself objectives for reducing its greenhouse gas emissions in all 

sectors progressively over time to achieve transformation towards a low carbon 

economy (reduction of 20 % from 1990 levels by 2020 and reduction of 40 % 

from 1990 levels by 2030). Complementing EU objectives, Germany has set a 

national target of 40 % reduction of CO2 emissions by 2020. 

(144) Consequently, the Commission considers that the measure at hand contributes to 

an objective of common interest, namely the reduction of CO2 emissions and of 

the air pollution in Germany.  

3.3.2.2. Need for State intervention (Section 3.2.2 EEAG) 

(145) A State aid measure must be targeted towards a situation where aid can bring 

about a material improvement that the market alone cannot deliver. 

(146) As Germany has shown, the environmental externalities of coal and lignite fired 

power plants are not yet entirely internalized in the production costs. In particular 

the LCOE calculations submitted by Germany show that despite higher CO2 

allowance costs for coal fired power plants, the LCOE produced from coal remain 

lower than the LCOE produced from natural gas (see Table 1 above) so that when 

faced with the decision to modernize his coal or lignite-fired power plant a self-
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consumer would economically have no incentive to switch the fuel in order to 

reduce CO2 emissions while the exemption from the EEG-surcharge provides 

such an incentive. 

(147) Consequently the Commission considers that Germany has demonstrated that the 

aid was needed to reach its objective of CO2 emission reduction and is targeted at 

addressing a residual market failure.  

3.3.2.3. Appropriateness of the aid measure (Section 3.2.3 EEAG) 

(148) Several measures in Germany are in place to reduce CO2 emissions. This measure 

complements those measures and targets a specific situation: modernization of 

existing or older existing self-supply installations. A fuel switch bonus
67

 also 

exists under the Heat and Power Cogeneration Act (Kraft-Wärme-

Kopplungsgesetz, "KWKG") for CHP installations switching from coal to gas or 

renewables but it applies only to installations injecting electricity into the grid 

(see paragraph 7(2) of the KWKG).   

(149) By reducing the operating costs of those installations, the aid is the appropriate 

instrument as it is granted only subject to modernization of the plant. As it is 

granted on the self-supplied electricity it will also ensure that the exemption 

applies only in so far as the self-supply is using the concerned less carbon 

intensive installation. 

3.3.2.4. Incentive effect (Section 3.2.4 EEAG) 

(150) To establish whether the measure has an incentive effect, it must be demonstrated 

that it changes the behaviour of the undertaking concerned in such a way that it 

engages in activity which it would not carry out without the aid or which it would 

carry out in a restricted or different manner.  

(151) The Commission refers to Table 1 and recital (46) showing that absent the 

exemption and despite the ETS system in place a self-consumer operating an 

existing or older existing lignite or coal-fired power plant and willing to 

modernize his installation has no incentive to switch the fuel for less carbon 

intensive fuels and the levelised production costs of such a less carbon intensive 

installation would be around 1.9-2 €ct/kWh higher. By contrast, the exemption 

(value in 2017: 1.38 €ct/kWh, see recital (47) above) covers to a large extent the 

difference in levelised production costs and can incentivize the operator to switch 

fuels. The exemption thus has an incentive effect. 

3.3.2.5. Proportionality of the aid (Section 3.2.5 EEAG) 

(152) The Commission refers to Table 1 above and to recitals (46)-(47) above showing 

that the aid does not lead to any overcompensation as the aid does not exceed the 

difference between the modernisation costs for a coal-fired power plant and the 

costs for a gas-fired power plant (cheapest possibility to replace a 100 or 200 MW 

coal-fired power plant). This difference amounts to 1.9-2 €ct/kWh. The value of 

the exemption compared to the normally applicable 20 % surcharge (1.38 

€ct/kWh) is slightly below the difference in production costs. This corresponds to 
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a safety buffer to account for the fact that the EEG-surcharge is expected to 

slightly decrease in the medium term. 

3.3.2.6. Avoidance of undue negative effects on competition and trade between 

Member States (Section 3.2.6 EEAG) 

(153) Distortion of competition remains limited in the sense that the exemption does not 

enable undertakings to invest in power generation installations that they would 

otherwise not build at all but enables undertakings intending to modernize 

existing installations to change the fuel used to produce the electricity and to 

switch to a less carbon intensive fuel.  

3.3.2.7. Transparency of the aid (Section 3.2.7 EEAG) 

(154) Germany complies with its transparency obligation and publishes the information 

requested under paragraph 104 EEAG by using the Transparency Award Module 

provided by the Commission under:  

https://webgate.acceptance.ec.europa.eu/competition/transparency/public/search/h

ome/ (see Section 2.9 above).  

(155) Information on individual aid awards below EUR 500 000 is not published as also 

allowed under paragraph 106 EEAG. 

(156) The duration of the approval of the aid measures assessed under Sections 3.3.1 

and 3.3.2 is 10 years.  

4. CONCLUSION 

The Commission has accordingly decided: 

 that the exemptions and reductions described under Sections 2.3.1 to 2.3.4 do 

not constitute aid within the meaning of Article 107(3)(c) of the Treaty on the 

Functioning of the European Union; 

 not to raise objections to the aid measures described under Sections 2.3.5 and 

2.3.6 on the grounds that it is compatible with the internal market pursuant to 

Article 107(3)(c) of the Treaty on the Functioning of the European Union. 

If this letter contains confidential information which should not be disclosed to third 

parties, please inform the Commission within fifteen working days of the date of receipt. 

If the Commission does not receive a reasoned request by that deadline, you will be 

deemed to agree to the disclosure to third parties and to the publication of the full text of 

the letter in the authentic language on the Internet site:  

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

  

https://webgate.acceptance.ec.europa.eu/competition/transparency/public/search/home/
https://webgate.acceptance.ec.europa.eu/competition/transparency/public/search/home/
http://ec.europa.eu/competition/elojade/isef/index.cfm


 

38 

Your request should be sent electronically to the following address: 

European Commission,   

Directorate-General Competition   

State Aid Greffe   

B-1049 Brussels   

Stateaidgreffe@ec.europa.eu  

 

Yours faithfully 

For the Commission 

 

 

Margrethe VESTAGER 

Member of the Commission 
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