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1. PROCEDURE 

(1) By letter dated 16 September 2016, registered by the Commission on the same day, the 

German authorities notified their intention to prolong and amend the measure SA.35455 

(2012/N) – Germany: Direct grants for risk capital investments, initially approved on 17 April 

2013 under the Risk Capital Guidelines 2006
1
 until 31 December 2016. 

(2) The Commission asked for supplementary information during a teleconference of 26 October 

2016 and by email of 4 November 2016 to which the German authorities replied on 3 and 8 

November 2016. The German authorities provided additional information on 22 November 

2016. 

(3) On 3 November 2016, the German authorities sent a language waiver, authorizing the 

Commission to adopt and notify its decision in the English language. 

 

2. DESCRIPTION OF THE MEASURE 

2.1. Objective of the measure 

                                                 
1 OJ C194/2, 18.8.2006. 
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(4) The measure aims at increasing the provision of private risk capital for small, young, 

innovative companies in Germany. To that end, Germany intends to strengthen the activity of 

business angels who are considered to have an important role in providing private capital to 

these target companies. 

(5) The German authorities carried out an evaluation of the existing INVEST programme, by an 

independent party
2
, submitted with the notification. According to the German authorities, the 

evaluation of the scheme showed that improvements of the scheme should be made, which are 

addressed by amending the measure
3
. 

 

2.2. Granting authority, legal basis, duration, budget, transparency, cumulation 

2.2.1. Granting authority 

(6) The aid granting authority is the Federal Office of Economics and Export Control (Bundesamt 

für Wirtschaft und Ausfuhrkontrolle or 'BAFA'), on behalf of the Federal Ministry of 

Economy and Energy. 

2.2.2. Legal basis 

(7) The notified scheme finds its legal basis in the 'Guidelines for support of risk capital of private 

investors for young, innovative companies' (hereinafter the 'INVEST Guidelines') of the 

Federal Ministry of Economy and Energy, and in provisions of the Federal Budget Law. 

2.2.3. Duration 

(8) The measure will be in effect for applications introduced until 31 December 2020. 

(9) Acquisition grants will be given for applications that are filed until this date. The beneficiaries 

of acquisition grants are eligible for an exit grant if they sell their shares within ten years. Exit 

grants will be paid out until 30 June 2031. 

2.2.4. Budget 

(10) The overall budget of the measure is EUR 184 million (EUR 46 million per year). 

2.2.5. Transparency 

(11) The existing measure is published on several websites and the German authorities have 

committed in the notification form to publishing the required information related to the 

amended measure and its beneficiaries on a comprehensive State aid website. 

2.2.6. Cumulation 

(12) The measure contains the requirement to respect the EU cumulation rules (INVEST 

Guidelines section 1.2). The German authorities have confirmed that the cumulation rules 

specified in Section 3.9 of the Risk Finance Guidelines
4
 (hereinafter 'RFG') will be respected. 

                                                 
2 Zentrum für Europäische Wirtschaftsforschung GmbH (ZEW). 
3 The amendments concern an increase of the maximum annual investment amount per investor and the maximum annual 

investment amount per target undertaking, the introduction of an exit grant, the provision that shares can be acquired via 

convertible loans and that follow on investments are allowed, a broadening of the innovation criteria for the target 

undertakings and modifications regarding the types of legal entities through which investors can invest. 
4 Guidelines on State aid to promote risk finance investments, OJ C19, 22.01.2014. 
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2.3. Form of aid 

2.3.1. Acquisition and exit grants  

(13) Under the notified measure, direct grants will be provided to natural persons who acquire in 

their own name, on their own behalf and at their own expense, ordinary, fully risk-bearing 

equity shares, newly issued by investee companies through capital increase, and pursue a 

realistic exit strategy. The grant
5
 will amount to 20 % of the acquisition costs (issue price, 

including any premiums paid), and is reimbursable if the shares are not held for a minimum 

period of three years. The acquisition must be commercially motivated and based on a 

business plan established by the investee company, and must not be financed through loans. 

Acquisitions that took place before an aid application was introduced are ineligible. 

(14) The shares may also be acquired through the conversion of convertible loans. In this case, the 

acquisition grant will only be awarded if (1) the private investor applied for it before he 

concluded the loan contract with the investee company, (2) this contract provides for the 

subsequent conversion of the loan into shares, and (3) is otherwise based on normal market 

provisions. Conversion must take place within 15 months of the grant approval decision being 

issued. The acquisition grant (for the converted amount) is paid only after conversion. The 

minimum holding period starts upon conversion. 

(15) The maximum acquisition grant per calendar year is EUR 100 000 per investor. A single 

investor may for the purposes of the measure invest maximum EUR 500.000 per year. Per 

investee company, a maximum of EUR 600.000 in acquisition grants (for investments 

totalling EUR 3 million) can be awarded per calendar year to all investors in that company. In 

combination with earlier risk capital measures, an overall threshold of supported investments 

into a single investee company of EUR 15 million must not be exceeded.  

(16) The beneficiaries of acquisition grants are eligible for an exit grant if they sell their shares 

within ten years, provided the sales agreement exclusively contains normal market provisions. 

The exit grant amounts to 25 % of the profit resulting from the sale of the shares for which an 

acquisition grant was awarded. The total amount of exit grants must not exceed 80% of the 

initial value of the acquired shares.  

 

2.3.2. Beneficiaries 

2.З.2.1. Eligible investors 

(17) Eligible within the scope of the notified scheme are exclusively natural persons
6
, with their 

principal residence in the EEA, who do not already hold, either directly or indirectly, shares in 

the company
7
, who are not related

8
 to the investee company (for a five year period starting 

                                                 
5 The acquisition grant is exempted from income tax.  
6 The INVEST Programme contains a parallel de minimis scheme in application of the de minimis Regulation 2013 (OJ L 

352 of 24.12.2013), which applies to investment companies (limited liability companies such as Business Angel GmbHs 

or UGs) or legally equivalent capital companies with a natural person as a sole shareholder established for the purpose of 

carrying out business angel investments, and where the only other permissible business purposes are asset management 

and consultancy, and any related activities. The thresholds defined in section 2.3.1 apply where an investee company 

benefits from investments from natural persons and one person shareholder companies.   
7 Possible follow-on investments must have been provided for in the original business plan. 
8 A private investor is considered related to the investee company if she/he or her/his family members (wife, spouse, 

parents, grandparents, grandchildren, sisters/brothers, direct descendants or direct ancestors) (i) were/are employees of the 

investee company; (ii) they receive/or received remuneration as managers from the investee company, a subsidiary or a 

linked enterprise; (iii) provide administration, managerial or consulting services to the investee company at an amount 

above EUR 10.000 p.a., or (iv) have concluded any reciprocal arrangements that would lead to a linked relationship with 

the company after the expiration of the minimum holding period. In addition, a private investor is linked to the investee 

company if he/she or her/his family members (v) have more than 25 % of the voting rights in the investee company or a 
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two years preceding the investment), and did not conclude any forward agreements which 

would oblige a third party to re-purchase the investors' equity shares at a later stage.  

2.З.2.2. Target undertakings 

(18) At the date of submission of the application, the investee company (1) has to be a small 

company
9
, (2) not older than seven years, (3) established in the EEA, with at least one branch 

and one production site in Germany, (4) must not be an undertaking in difficulty according to 

the EU definition
10

, (5) must not be listed on a stock exchange or a regulated market, or be 

preparing an initial public offering, (6) must not be subject to an agreement specifying that it 

is to become a subsidiary of another company which does not fulfil these conditions, (7) has 

to use the financial resources it obtains for a business activity in an innovative sector
11

, and 

(8) must via the new shares receive fresh funds, e.g. the funding cannot be used to repay a 

loan by the investor to the company. In addition, Germany committed that investors and 

investee companies that are subject to a recovery order will be excluded from the measure. 

(19) During the minimum holding period, the investee company has to (1) maintain its head office 

in the EEA, and at least one branch or production site in Germany, and (2) has to be in 

continuous, profit-oriented operation
12

. 

 

3. ASSESSMENT OF THE NOTIFIED MEASURE 

3.1. Existence of State aid 

(20) First, the Commission must assess whether the measure constitutes State aid within the 

meaning of Article 107 (1) of the Treaty. In order for a measure to fall within the scope of that 

Article, four cumulative criteria must be met: 

■ the measure must be imputable to the State and involve the use of State resources; 

■ the measure must distort or threaten to distort competition by conferring an advantage 

on certain undertakings; 

■ the advantage must be selective in that it is limited to certain undertakings; and 

■ it must be capable of affecting trade between Member States. 

(21) The assessment of the existence of State aid is carried out both at the level of the private 

investors, and of the investee companies. 

3.1.1. State aid to investors 

(22) First, the acquisition and exit grants are financed from State resources, and imputable to the 

State. Second, under the measure private investors obtain an advantage in form of a reduction 

of (acquisition and exit) costs for the undertaken investment, which they would not have 

                                                                                                                                                     
subsidiary or (vi) own more than 25 % of the equity shares in the investee company or a subsidiary or (vii) have special 

rights to acquire more than 25 % of assets of the investee company in case of its liquidation or that of a subsidiary. 
9
 As defined in Commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition of micro, small and 

medium-sized enterprises, OJ L 124, 20.5.2003. 
10 As contained in Commission Communication 2014/C249/01 respectively Commission Regulation No 651/2014. 
11 The INVEST Guidelines provide specific criteria to define this 'innovativeness' requirement.  
12 If it was not yet operating when the shares were acquired, it must become operational within one year.  
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obtained in the absence of this measure. Third, direct grants are only provided to certain 

private investors insofar as they invest risk finance into specified target undertakings; hence 

the measure at the level of private investors is selective. Forth, investors benefitting from 

support under the scheme are competing with other investors (natural persons, registered 

undertakings) on the market for company shares, and it cannot be excluded that the aid 

distorts or threatens to distort competition on that market. Fifth, this market is open to trade 

between Member States. In view of the above,  the measure qualifies as State aid to the 

investors if the aid beneficiaries qualify as undertakings. 

(23) Article 107 (1) of the Treaty applies only to undertakings. The German authorities take the 

view that natural persons are not pursuing an economic activity and are therefore not to be 

considered as undertakings. In their view, the nature of their shareholding falls within the 

scope of recital 16 of the Commission Notice on the notion of State aid
13

 which states:  

"The simple fact that an entity holds shares, even a majority shareholding, in an undertaking 

providing goods or services on a market does not mean that that entity should automatically 

be considered an undertaking for the purposes of Article 107(1) of the Treaty. Where that 

shareholding only gives rise to the exercise of rights attached to the status of shareholder as 

well as, if appropriate, the receipt of dividends, which are merely the fruits of the ownership 

of an asset, that entity will not be considered an undertaking if it does not itself provide goods 

or services on a market".  

(24) The Commission notes that the risk of failure of individual business angel investments is high 

and that, therefore, their individual investments are accompanied by substantive due diligence 

(generally estimated to be above 20 hours) and appropriate portfolio risk management 

strategies. The scheme explicitly allows supporting several distinct investments per business 

angel per year. Business angels normally take an active role in supporting the investee 

company. The Commission therefore considers that it cannot exclude that the activities of 

some of the business angels benefitting from the scheme, even if they are not registered as 

business angel undertakings with a sole shareholder, have a professional quality, and go 

beyond the normal activity of a normal shareholder; therefore it cannot exclude that some of 

the natural persons pursuing business angel activities would qualify as undertakings.  

3.1.2. State aid to the target undertakings 

(25) By granting direct aid to private investors under the condition that they invest directly into 

target undertakings, these target undertakings receive access to equity capital in amounts, and 

possibly on conditions different from those they would have been able to obtain in the 

absence of the measure under normal market conditions. The measure therefore facilitates the 

provision of risk finance to the target undertakings which would otherwise not be available, or 

at least not to the same extent, in the absence of the measure
14

. The measure should 

accordingly be considered as conferring an advantage to the target undertakings. 

(26) Moreover, since the measure involves direct grants paid out from the State budget to 

investors, which then partially offset the equity investment from the investor's own resources 

in the target undertakings, it is imputable to the State.   

(27) The measure is also selective as it addresses only companies meeting specific eligibility 

criteria (see para (18) above). The advantage conferred to them threatens, or risks to threaten 

competition.  

                                                 
13 OJ C 262, 19.7.2016, p.1. 
14 Case C-156/98 Germany v Commission [2000] ECRI-6857. 
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(28) Finally, since it cannot be excluded that the target undertakings will be in competition with 

undertakings from other Member States, the measure should be considered as likely to affect 

trade between Member States. 

(29) Since all the criteria of Article 107(1) of the Treaty are fulfilled, the Commission concludes 

that the notified measure involves State aid within the meaning of that provision in favour of 

the target undertakings. 

3.2. Lawfulness of the aid 

(30) The Commission notes that the measure at hand cannot be exempted on the basis of Article 21 

of the GBER 2014 as, in particular, its provisions do not allow granting aid in the form of 

direct grants to private investors. By notifying the measure before putting it into effect, the 

German authorities have respected their obligations under Article 108(3) of the Treaty. 

3.3. Compatibility assessment  

3.3.1 Applicable rules for the assessment 

(31) Article 107(3)(c) of the Treaty provides that aid to facilitate the development of certain 

economic activities may be considered to be compatible with the internal market where such 

aid does not adversely affect trading conditions to an extent contrary to the common interest.  

(32)  The Risk Finance Guidelines (hereinafter the 'RFG') outline how the Commission will apply 

Article 107(3)(c) of the Treaty with regard to aid measures that qualify as risk finance 

measures. 

(33) The measure aims at providing incentives to private investors for leveraging more private 

capital onto the risk capital market. The notified measure thus constitutes a risk finance 

measure, and has to be assessed on the basis of the RFG. 

(34) Under the RFG, a series of standard conditions laid down in their section 2 has to be verified, 

and in addition the Commission has to ascertain that the aid is in line with the Common 

Assessment Principles for risk finance measures, as laid down in their section 3.  

3.4. Assessment of the requirements in Section 2 of the RFG 

- Exclusion of risk finance to companies listed on the official list of a stock exchange or a 

regulated market: 

(35) Recital 22 of the RFG states that companies listed on the official list of a stock exchange or a 

regulated market cannot be supported through risk finance aid.  

(36) This requirement is met (see para (18), condition (5) above).  

- Minimum involvement of private investors: 

(37) Recital 23 of the RFG prohibits any risk finance aid measures that do not involve private 

investors. Recital 24 excludes risk finance aid measures where no appreciable risk is 

undertaken by the private investors, and/or where the benefits flow entirely to the private 

investors.  

(38) The notified measure meets this requirement, since private investors have to finance 80% of 

the investment from their own resources (see para (13) above). 

- Exclusion of buy-outs: 

(39) Recital 25 of the RFG states that risk finance aid may not be used to support buy outs (except 

in case of risk finance aid in the form of replacement capital).  
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(40) The notified measure meets this requirement, as it provides that shares must be newly issued 

(see para (13) above). 

- Exclusion of companies in difficulty and of companies that have received unrecovered 

illegal State aid: 

(41) Recital 26 of the RFG excludes risk finance aid to enterprises in difficulty, and to 

undertakings that have received illegal State aid which has not been fully recovered. 

(42) The German authorities committed to respect these provisions (see para (18) above).  

3.5. Assessment under Section 3 of the RFG 

(43) To assess whether a notified aid measure can be considered compatible with the internal 

market, the Commission generally analyses whether the design of the aid measure ensures 

that the positive impact of the aid towards an objective of common interest exceeds its 

potential negative effects on trade between Member States and competition
15

. 

(44) The Commission will consider an aid measure compatible with the Treaty only if it satisfies 

all of the following criteria: 

 

(a) contribution to a well-defined objective of common interest; 

(b) need for State intervention; 

(c) appropriateness of the aid measure; 

(d) incentive effect; 

(e) proportionality of the aid (aid limited to the minimum); 

(f) avoidance of undue negative effects on competition and trade between Member States; 

(g) transparency of aid. 

3.5.1. Contribution to a common objective (Section 3.2 RFG) 

(45) The RFG state that “[f]or risk finance aid, the general policy objective is to improve the 

provision of finance to viable SMEs from their early-development up to their growth stages, 

[…], so as to develop in the longer run a competitive business finance market in the Union, 

which should contribute to overall economic growth”
16

. Furthermore, they require that “[t]he 

measure must define specific policy objectives in view of these general policy objectives” and 

that “[t]o that end, the Member State must carry out an ex ante assessment in order to identify 

the policy targets and define the relevant performance indicators. The size and duration of the 

measure should be adequate for the policy targets.”
17

  

(46) The German authorities submitted an evaluation of the existing INVEST programme that 

includes an assessment of the situation of risk finance in Germany. From this assessment, 

they derive the following three specific policy objectives (accompanied by performance 

indicators
18

):  

1. To improve the access for young, innovative companies to risk capital and therefore their 

capitalisation, in a lasting manner;  

2. To attract more people with a business mind-set for risky investments in young 

                                                 
15 Recital 53 RFG 
16 Recital 57 RFG 
17 Recital 58 RFG 
18 The performance indicators are 1) the number of target undertakings and investors, 2) the improvement of the target 

undertakings’ financing situation (more funding, faster access to funding), 3) the number of investors investing for the first 

time in an undertaking (Virgin Angels), and 4) the increase of investment volumes by already active investors. 
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undertakings; and  

3. To motivate business angels that have invested before to invest more often and more risk 

capital in young, innovative undertakings. 

(47) Based on the above, the Commission finds that the above general and specific objectives of 

the measure are in line with the RFG, and that the measure, by favouring better access to 

finance for small, young, innovative undertakings, should allow to reach these objectives.  

3.5.2. Need for state intervention due to a market failure (Section 3.3 RFG) 

(48) Recital 64 of the RFG acknowledges that state intervention to compensate for the effects of 

market failure is justified, and recognises the presence of a market failure, particularly, with 

regard to access to finance for "SMEs in their early stages which, despite their growth 

prospects, are unable to demonstrate their credit worthiness or the soundness of their 

business plans to investors". In recital 87, the RFG state that "While the GBER covers fiscal 

incentives granted to independent private investors who are natural persons providing risk 

finance directly or indirectly to eligible SMEs, Member States may find it appropriate to put 

in place measures applying similar incentives to corporate investors. The difference lies in the 

fact that corporate investors are undertakings within the meaning of Article 107 of the 

Treaty." 

(49) The Commission notes that the measure explicitly targets small, young, innovative 

undertakings, i.e. situations where the expected market failure, in the form of a funding gap, 

resulting from asymmetry of information, is more severe. 

(50) The German authorities explain that due to insufficient collateral and high risks in the 

business plan young, innovative companies do not manage to cover all their financing needs 

by bank credits; risk capital is for these companies often the only possibility to obtain 

sufficient financing. In literature, it is assumed that the funding gap in Germany is larger than 

the 10-15 billion GBP per year gap generally accepted for the United Kingdom. The above 

mentioned evaluation shows that there is a specific market failure in the area of the provision 

of risk capital by business angels, who invest in the early stages of the development of 

companies. In a European comparison, Germany scores particularly poorly (rank 15th out of 

19 OECD countries)
19

 regarding the availability of Business Angels investments. In Germany, 

in 2013, investments by business angels amounted to only around 0.0012% of the GDP, 

compared to 0,013% in Finland, 0,0041% in the United Kingdom, and 0,0019% in France. 

The notified measure is to incentivise business angel investments of EUR 230 million p.a.  

(51) The Commission concludes that the existence of the market failure which the measure aims to 

address is sufficiently demonstrated. 

3.5.3. Appropriateness of the aid measure (Section 3.4 RFG) 

(52) According to recital 89 of the RFG, "In order to address the identified market failures and to 

contribute to the achievement of the policy objectives pursued by the measure, the proposed 

risk finance aid must be an appropriate instrument, while at the same time being the least 

distortive for competition." 

(53) The German authorities have indicated that the aid measure aims at increasing the number and 

activities of business angels and the volume of their investments in young, innovative, small 

companies, in order to compensate for the insufficient provision of risk finance offered by the 

                                                 
19 The result is similar when comparing the number of Business Angels per million inhabitants. Here, Germany scores 

with 38 only at 18th place out of 24. 
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market. The expert analyses provided by Germany suggest (1) that State intervention is 

particularly necessary in the early stages of company development, (2) that the negative 

effects of the market failure in that risk capital market segment can be primarily alleviated by 

increasing the number of business angels, (3) that their number can only be increased by 

measures reducing the level of risks they have to bear, and (4) that a large number of risk 

capital investments in rather small volumes constitutes, thanks to its overall broad effect, the 

optimal form of public intervention. According to the German authorities, the proposed 

scheme is inspired by the Enterprise Investment Scheme (EIS)
20

, which has been successfully 

supporting the deployment of risk capital from private investors in the UK since 1994. In their 

view, inspired by the capital gains tax relief under EIS, the amendments to the measure 

introduce, in addition to the already existing acquisition grant, a performance related incentive 

in the form of the exit grant, which stimulates investors to choose the best investments and 

increases the efficiency of the measure (the difference being that in the EIS, the incentives to 

private investors take the form of fiscal incentives, and not of direct grants).  

(54) The German authorities take the view that (automatic) tax measures are normally less targeted 

than grants and lead to higher deadweight effects. Also, since tax measures are regulated by 

law, any tax exemption provisions would entail a modification of the tax system which is 

more difficult to adopt and put into effect in terms of legislative process, in comparison to 

funding guidelines like the INVEST Guidelines. Furthermore, tax measures entail a higher 

burden for the competent local tax offices who have no experience with state aid and would, 

for example, have difficulties to follow up in particular on the various applicable cumulation 

rules (e.g. respect of overall threshold of risk finance of EUR 15 million per investee 

company). Hence, the German authorities chose that the administration of the measure should 

not fall on the local tax offices, but on the BAFA. Finally, they consider that the inclusion of 

new support measures in the fiscal legislative framework would decrease fiscal transparency. 

For this reason, the general orientations for the design of subsidy measures of the German 

government stipulate that priority should be given to support in the form of grants and not in 

the form of tax reliefs. The German authorities have designed the measure in such a manner 

that it comes as close as possible to a tax relief, and are convinced that the economic effect of 

both grants and tax relief are economically quasi identical. The 20% acquisition grant is 

comparable in its aid element to a partial tax relief and the exit grant is a lump sum 

compensation for a tax on profit upon disposal of shares, and equivalent to an exemption from 

the capital gains tax. 

(55) The Commission acknowledges the above reasons and accepts for the assessment of the 

measure at stake under the RFG that the acquisition grant can be considered as an equivalent 

to an income tax relief, and the exit grant as an equivalent to a capital gains tax relief.
21

 The 

relevant provisions of the RFG for the assessment of appropriateness, as listed in Section 

3.4.3 "Conditions for fiscal instruments of the RFG", and in particular in recitals 120, 122-

124, and 126, have to be applied mutatis mutandis. 

(56) These recitals read as follows: 

"120. As pointed out in Section 3.3.2(d), the scope of the General Block Exemption 

Regulation is limited to fiscal incentives targeted at investors who are natural persons. 

Therefore, measures using tax incentives to encourage corporate investors to provide finance 

to eligible undertakings, either directly or indirectly through the acquisition of shares in a 

dedicated fund or other types of investment vehicles that invest into such undertakings, are 

subject to notification to the Commission.”  

                                                 
20 SA.40991 (2015/N) United Kingdom, Amendments to the existing aid scheme "Enterprise Investment Scheme" and 

"Venture Capital Trust Scheme", OJ C(2015) 6841, 09.10.2015. 
21 For the purpose of the assessment under the RFG, the Commission considers that natural persons pursuing business 

angel activities qualifying as undertakings are to be considered as corporate investors under the RFG. 
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“122. Tax incentives to corporate investors may take the form of income tax reliefs and/or tax 

reliefs on capital gains and dividends, including tax credits and deferrals. In the context of its 

enforcement practice, the Commission has generally considered compatible income tax reliefs 

that are designed in such a way so as to contain specific limits as to the maximum percentage 

of the invested amount that the investor can claim for the purposes of the tax relief, as well as 

a maximum tax break amount which can be deducted from the investor's tax liabilities. 

Moreover, capital gains tax liability on disposal of shares can be deferred if reinvested in 

eligible investments within a certain period, while losses arising upon disposal of such shares 

may be deducted from profits accruing from other shares subject to the same tax. 

123. In general, the Commission considers that such types of fiscal measures are appropriate 

and therefore have an incentive effect if the Member State can produce evidence 

demonstrating that the selection of the eligible undertakings is based on a well-structured set 

of investment requirements, made public through appropriate publicity, and setting out the 

characteristics of the eligible undertakings which are subject to a demonstrated market 

failure.  

124. Without prejudice to the possibility of prolonging a measure, fiscal schemes must have a 

maximum duration of 10 years.”  

“126. The fiscal advantage must be open to all investors fulfilling the required criteria, 

without discrimination as to their place of establishment and provided that the Member State 

concerned complies with minimum standards on good governance in tax matters. Member 

States should therefore ensure an adequate publicity regarding the scope and the technical 

parameters of the measure. These should include the necessary ceilings and caps defining the 

maximum advantage that each individual investor may draw from the measure, as well as the 

maximum investment amount which can be made in individual eligible undertakings." 

(57) With regard to the acquisition grant, the Commission considers that it can be considered 

equivalent to income tax relief for the purposes of the RFG, and that the measure contains 

specific limits (see para (15) above), as to the maximum percentage of the invested amount 

that the investor can claim, as well as a maximum amount the investor can receive per year, 

and respects the RFG. Hence, the Commission finds that the acquisition grant can be 

considered appropriate.  

(58) With regard to the exit grant (see para (16) above), the Commission considers that it can be 

considered equivalent to tax relief on capital gains. The RFG set no limits on tax relief on 

capital gains. Hence, the Commission finds that the exit grant can be considered appropriate. 

(59) The German authorities have demonstrated that the selection of the eligible undertakings is 

based on a well-structured set of investment requirements and have committed to making the 

details of the measure public through adequate publicity (see para (18) and (11) above).  

(60) The measure will be in effect for applications introduced until 31 December 2020. Hence, the 

Commission considers that the duration of the measure is in line with the RFG. 

(61) The incentive is open to all investors fulfilling the required criteria, without discrimination as 

to their place of establishment. 

(62) The Commission furthermore notes that under the measure the State plays no role in the 

selection of the target undertakings. 

(63) Based on the above, the Commission finds that it is sufficiently demonstrated that the 

incentives provided under the measure are appropriate to stimulate access to finance, have a 

wide effect in incentivizing private investors in taking on the risks of investing in small, 

young, innovative companies, as well as stimulating the private risk capital market, and that in 

order to address the identified market failure and to contribute to the achievement of the 

policy objectives pursued by the measure, the proposed risk finance aid is an appropriate 

instrument, while at the same time being the least distortive for competition. 
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3.5.4. Incentive effect of the aid (Section 3.5 RFG) 

(64) Recital 131 of the RFG specifies that "Risk finance measures must incentivize market 

investors to provide funding to potentially viable eligible undertakings above the current 

levels and/or to assume extra risk. A risk finance measure is considered to have an incentive 

effect if it mobilises investments from market sources so that the total financing provided to 

the eligible undertakings exceeds the budget of the measure." In addition, recital 132 of the 

RFG specifies that "once the market failure has been properly identified and the measure has 

an appropriate design, it can be assumed that an incentive effect is present". 

(65) The evaluation of the existing INVEST programme shows that private investments into the 

target undertakings would not, or not to the same extent, take place without the scheme; it 

confirms a high leverage effect (see para (67)). The maximum amount of aid does not exceed 

the budget of the measure: an investment of € 100 will benefit of an acquisition grant of 20€, 

and an exit grant, which depending of the level of profit generated by the sales of the shares, 

can range between 0€ (corresponding to a loss, or no profit situation) and 80€ (gain of 320€, 

or higher). The requirement of recital 131 is thus respected. The Commission thus concludes 

that the measure allows changing the behaviour of private investors and plays an important 

role in the mobilizing of investments into the targeted more risky undertakings. Considering 

that the measure has been appropriately designed in order to address the identified market 

failure, the Commission concludes that it has an incentive effect. 

3.5.5. Proportionality of the aid (Section 3.6 RFG) 

(66) According to recital 133 of the RFG, "State aid must be proportionate in relation to the 

market failure being addressed in order to achieve the relevant policy objectives. It must be 

designed in a cost-efficient manner, in line with the principles of sound financial 

management. For an aid measure to be considered proportionate, aid must be limited to the 

strict minimum necessary to attract funding from the market to close the identified funding 

gap, without generating undue advantages". 

(67) According to the German authorities, the evaluation of the existing measure has demonstrated 

that this State aid measure is an effective means to stimulate the availability of risk capital for 

the targeted young, innovative undertakings and to alleviate the market failure by mobilizing 

more private capital. The evaluation has shown that the existing measure delivers an 

important help to reduce the negative impacts of asymmetric information and the market 

failure. According to the German authorities, the proportionality of the measure is also 

demonstrated by the leverage effect: for each Euro of grant, an average of 1.50 Euro is 

additionally invested by the investor in an undertaking, which is considered to be high. The 

evaluation concludes that the proposed exit grant is a particularly appropriate instrument to 

increase investments by private investors, as 80% of the interviewed investors would further 

increase their investments and 30% even significantly to very significantly. 

(68) At the level of the investors, the Commission firstly notes that investments made under the 

scheme are made by private investors without any direct participation of public investors. All 

investment decisions are commercially driven by the individual decision of private investors. 

(69) Secondly, (as described in paras (13), (15) and (16) above) the measure sets limits on the 

incentives
22

. The private investors providing finance to eligible undertakings under the 

scheme benefit from an acquisition grant which is capped at 20% of the amount invested in 

the eligible undertakings, and an exit grant which is capped at 25% of the profit on the sale of 

the shares, which corresponds to the capital gains tax the investor would have to pay, and 

capped at 80% of the amount invested.  

                                                 
22 By comparison, the EIS measure provides for an income tax reduction by 30% of the invested amount, full relief from 

capital gains tax on gains from shares that have qualified for income tax relief, and capital gains tax deferral.  
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(70) The Commission has assessed the proportionality of the measure, in particular in the light of 

the requirements of the RFG for the proportionality of fiscal instruments in Section 3.6.2, and 

particularly the following.  

(71) Recital 149 requires that "Total investment for each beneficiary undertaking may not exceed 

the maximum amount fixed by the risk finance provision of the GBER", i.e. EUR 15 million. 

The measure respects this condition by expressly including this limit (see para (15) above).  

(72) Recital 150 of the RFG requires that "Irrespective of the type of tax relief, eligible shares must 

be full-risk, ordinary shares, newly issued by an eligible undertaking as defined in the ex ante 

assessment, and they must be held for at least 3 years. The relief cannot be available to 

investors who are not independent from the company invested in". The measure meets these 

requirements (see para (13) above), including the independence of investors (see para (17) 

above). 

(73) With regard to the acquisition grant, recital 151 of the RFG requires that "In the case of 

income tax relief, investors providing finance to eligible undertakings may receive relief of up 

to a reasonable percentage of the amount invested in eligible undertakings, provided the 

maximum income tax liability of the investor, as established prior to the fiscal measure, is not 

exceeded. In the Commission’s experience, capping the tax relief at 30 % of the invested 

amount is considered reasonable. Losses arising upon disposal of the shares may be set 

against income tax".  

(74) The acquisition grant of 20% of the investment amount is equivalent to a reduction of the 

income taxes due by 20% of the investment amount; therefore, the Commission considers this 

cap as reasonable. The Commission thus finds the acquisition grant proportionate. 

(75) With regard to the exit grant corresponding to relief from tax on profits from disposal of 

shares, recital 152 of the RFG specifies that "in the case of capital gain tax relief, any profit 

on the sale of qualifying shares can be fully exempt from capital gain tax. Moreover, capital 

gains tax liability on disposal of qualifying shares can be deferred if reinvested in new 

qualifying shares within 1 year.". The Commission shares the view of the German authorities 

that the exit grant at 25% of the profit on the sale of the shares, which is a lump sum amount 

instead of the rate of the tax to be paid in Germany on the profit on the sale of the shares 

(25%
23

), is in line with this provision and can be considered as proportionate. 

(76) At the level of the target undertakings, the overall ceiling on the total amount of risk finance 

investment into the eligible undertakings is below the funding gap identified by the German 

authorities. The Commission accepts that the measure as a whole is proportionate in relation 

to the funding gap. 

(77) In view of the above, the Commission considers that the measure is proportionate. 

3.5.6. Avoidance of undue negative effects on competition and trade (Section 3.7 

RFG) 

(78) According to recital 155 of the RFG, "The State aid measure must be designed in such a way 

that it limits distortions of competition within the internal market. The negative effects have to 

be balanced against the overall positive effect of the measure.". 

(79) The measure targets small, young companies which suffer from a market failure, by providing 

incentives to private investors to enable the market to operate efficiently. The Commission 

                                                 
23 According to information provided by the German authorities, for natural persons, disposal of shares is subject to 

several tax regimes. It can be either a 25% flat rate withholding tax or subject to the individual’s income tax rate taking 

into account the so-called partial income. In the latter case, the tax rate is also about 25%. Therefore the exit grant was set 

at 25% of the profit on disposal of shares. 



13 

 

considers that hence there is no risk of crowding out private investment. In fact, the German 

authorities are not involved in the investment decisions of the private investors and have 

placed no limits as to the place of establishment of the targeted investee companies. The 

investment decisions are entirely left to the market and the selection of investments is based 

on commercial logic. 

(80) Under the existing measure, 80% of the applying undertakings have an age of two years or 

less, 90% of the undertakings have less than 10 employees, and 90% have a turnover below 

EUR 300.000. 

(81) Aid to these investee companies is unlikely to contribute to the creation or maintenance of 

dominant market positions, or to the maintenance of inefficient market structures, e.g. by 

creating substantive capacities on markets in decline, characterised by structural 

overcapacities. The aid at hand may contribute to the creation of new products and product 

markets, and may facilitate the market access of newcomers and thus help avoiding inefficient 

market structures.  Overall, in view of their size, and in view of the limited advantage 

resulting from the scheme for individual investee companies, the measure is unlikely to have 

a significantly distorting effect on competition on the markets addressed by the investee 

companies. For the same reasons, the measure has only very limited effect on trade between 

Member States, and therefore it does not appear contrary to the common interest.   

 Therefore, the Commission considers that the measure is designed in a way to limit the 

distortion to competition and minimize undue advantages, and that its positive effects 

outweigh any potential negative effects on competition in the internal market. 

3.5.7. Transparency 

(82) The transparency requirement, specified in Section 3.8 of the RFG, is fulfilled (see para (11) 

above). 

3.5.8. Cumulation 

(83) The requirement on cumulation, specified in Section 3.9 of the RFG, is fulfilled (see para (12) 

above). 

3.5.9. Conclusion 

(84) Based on the assessment under the RFG, the Commission finds the measure to be compatible 

with the internal market pursuant to Article 107(3)(c) of the Treaty. 

4. CONCLUSION 

(85) The Commission has decided to consider the notified aid to be compatible with the internal 

market pursuant to Article 107(3)(c) of the Treaty. Accordingly, it decides not to raise 

objections to the measure. 
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If this letter contains confidential information, which should not be disclosed to third parties, please 

inform the Commission within fifteen working days of the date of receipt. If the Commission does 

not receive a reasoned request by that deadline, you will be deemed to agree to the disclosure to 

third parties and to the publication of the full text of the letter in the authentic language on the 

Internet site: 

 

 

Your request should be sent by registered letter or fax to: 

European Commission 

Directorate-General for Competition 

Directorate for State Aid 

State Aid Greffe 

B -1049 Brussels 

Fax No.: +32 2 296 12 42 

Yours faithfully 

For the Commission 

 

 

Margrethe VESTAGER 

Member of the Commission 

 

 


