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Subject: State Aid SA.36112 (2016/C) (ex 2015/NN) – Italy 

Alleged aid in favour of the Port Authority of Naples and Cantieri 

del Mediterraneo S.p.A. 

Sir,  

 

The Commission wishes to inform Italy that, having examined the information supplied 

by your authorities on the measure referred to above, it has decided to initiate the 

procedure laid down in Article 108(2) of the Treaty on the Functioning of the European 

Union. 

1. PROCEDURE 

(1) In March 2006, the Commission requested information from the Italian 

authorities on potential State support to Cantieri del Mediterraneo S.p.A. 

("CAMED") concerning planned works on a dry-dock located in the Port of 

Naples (dry-dock no. 3). Following the reply of the Italian authorities of 3 April 

2006, the file was closed. Italy has never formally notified to the Commission the 

measure at stake. 

(2) On 21 January 2013, a ship repairer active in the Port of Naples expressed 

concerns in respect of funding provided by public authorities in Italy to three 

investment projects allegedly carried out between 2006 and 2014 for the 

refurbishment of three dry-docks (bacini di carenaggio) operated by CAMED by 

means of a concession contract. The case was registered as SA.36112 (2013/CP) 
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– Alleged aid to Cantieri del Mediterraneo. On 27 June 2013, the complainant 

sent additional information. 

(3) Between 28 February 2013 and 12 June 2013 the Commission requested 

information from the Italian authorities to clarify the facts alleged by the 

complainant. 

(4) On 21 October 2013 the Commission services communicated to the complainant 

their preliminary findings concerning the alleged State aid to CAMED and 

informed the complainant that, based on the information available at the time, the 

objected measures did not seem to constitute aid within the meaning of Article 

107(1) TFEU since the presence of an advantage to CAMED appeared to be 

excluded. The Commission explained that at that stage there were no indications 

that operating aid had been granted at the level of the operator, since CAMED did 

not appear to be released from costs which it would normally have had to bear in 

its day-to-day management or normal activities. 

(5) Between 19 November 2013 and 10 February 2015 the complainant submitted 

further information. In particular, the complainant expressed concerns that the 

measures represented illegal investment aid to the Port Authority of Naples and 

illegal operating aid to CAMED. The Commission requested additional 

information to the Italian authorities on 17 June 2014, 14 November 2014, and 12 

March 2015, to which the Italian authorities replied on 1 August, 3 and 29 

September 2014, 11 February 2015, and 10 June 2015. Since the information 

available showed that the public funding had already been partly disbursed, on 4 

June 2015 the Commission informed Italy that the measure would be registered as 

unlawful aid (2015/NN) - Investment Aid to the Port Authority of Naples and 

Cantieri del Mediterraneo S.p.A., and the procedural rules applicable would be 

those laid down in Chapter III of Council Regulation No 659/1999.
1 
 

(6) On 21 September 2015 the Commission met the Italian authorities and the 

Commission requested additional information on 7 October 2015, to which the 

Italian authorities replied on 9 November 2015. On 11 November 2015 the 

Commission met the complainant. 

2. DESCRIPTION  

2.1. Background 

(7) The Port of Naples is located in Region Campania and is administrated by the 

Port Authority of Naples. 

(8) In the Port of Naples, there are three dry-docks owned by the State (dry-docks no. 

1, 2, and 3) and two floating docks owned by two private operators (no. 5 and 6).  

(9) Dry-docks no. 1, 2, and 3 are used to provide ship repair activities by CAMED 

and any other ship repairer in compliance with the Regulation for the operation of 

ship-repairing docks
2
 of the port of Naples adopted in 2002 and later modified 

                                                 
1  Official Journal L 83/1, 27.03.1999, p. 1-9. That Regulation has been replaced by Council Regulation 

(EU) 2015/1589 of 13 July 2015 laying down detailed rules for the application of Article 108 of the 

Treaty on the Functioning of the European Union , OJ L 248, 24.9.2015, p. 9. 
2  Regolamento per l'esercizio dei bacini di carenaggio, http://porto.napoli.it/wp-

content/uploads/2015/05/RegolamentoBacini.pdf. 
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(the "2002 Regulation").
3
 According to the Italian Authorities, all dry-docks in 

the Port of Naples must be made available to all interested users on the basis of 

certain pre-defined and objective rules. 

(10) The Italian authorities explained that, following the decision to withdraw from the 

Port of Napoli by the Fincantieri Group - one of the largest operators of the 

shipbuilding sector at that time – at the end of the last century, the conditions of 

the docks were extremely poor. At that time, CAMED
4
 was active as a port 

repairer in the Port by virtue of a land concession act valid from 1909 to 2008. 

According to the Italian authorities, CAMED agreed to invest in the area, 

provided that the Port Authority of Naples undertook a number of structural 

investments on the dry-docks no. 1, 2, and 3. Following a request filed by 

CAMED in 1999 to the Port Authority of Naples, the latter agreed to perform 

works to modernise and make the dry-dock no. 3 adequate for use (the 2001 

Agreement).
5
 

(11) In 2001 CAMED requested from the Port Authority of Naples the authorisation to 

perform a number of works on the docks in exchange for a 40 years prolongation 

of the existing land concession (concessione demaniale). Following CAMED's 

request, the Port Authority of Naples activated the administrative procedure under 

Italian law for the award of a land concession contract.
6
 The Port Authority of 

Naples published in the Municipality's register and in the Port Authority's register 

CAMED's request to receive a land concession together with the business plan for 

a period of 20 days (from 18 January 2002 until 6 February 2002). The 

publication invited interested parties to present their observations or alternative 

proposals. According to the procedure, in case of opposition and/or complaints, 

the decision on the award of the concession is taken by the competent Minister. 

(12) Since the Port Authority of Naples received no observations following the 

publication of CAMED's request, it granted to CAMED the land concession act 

(atto di concessione demaniale) no. 125 of 29 July 2004 (the 2004 Concession) 

for the operation and use of the three dry-docks, with the obligation to make them 

available to all interested users in compliance with the 2002 Regulation. CAMED 

agreed to terminate the previous land concession valid from 1909. According to 

the 2004 Concession, CAMED has the right to operate and use the dry-docks for 

30 years, instead of the requested 40 years, in exchange of a yearly land use fee of 

EUR 1.04781/sqm (EUR 137 409.68 in total), calculated on the basis of fixed 

legal parameters and annually adjusted to inflation pursuant to Ministerial Decree 

15 November 1995. According to Article 1 of the 2004 Concession, the duration 

of the concession allows the amortisation of previous investments and a new 

program of investments with a value of EUR 24 000 (Italian Liras 47.662 

million). According to the 2004 Concession, CAMED also provided a guarantee 

(cauzione) for the payment of the fee of EUR 275 000.  

                                                 
3  The latest modification of the Regulation occurred in 2012, http://porto.napoli.it/wp-

content/uploads/2015/06/Ordinanza_N.6_03-04-2012.pdf. 
4  The Italian authorities explained that the company undertook a number of corporate transformations 

and changed name several times. For the sake of simplicity, the decision uses the name 'CAMED' to 

refer to the company, even if in the past it was called differently (Bacini Napoletani S.p.A.).  
5  Agreement (Convenzione) between the Port Authority of Naples and Bacini Napoletani S.p.A. (i.e. 

CAMED) of 12 June 2001. 
6  Article 36 of the Naval Code (Codice navale) and Article 18 of the Naval Code Regulation 

(Regolamento per l' esecuzione del codice della navigazione marittima).  
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(13) According to Article 3 of the 2004 Concession, the Port Authority of Naples also 

committed to perform structural works on the area granted to CAMED by 2006 

and precisely to: (i) adapt the pumping plant of docks no. 1 and 2; (ii) build a new 

certified dry-dock caisson (barche-porte) for docks no. 1, 2 and 3; (iii) redevelop 

walls (paramenti) and bedding (platea) for dock no. 2; (iv) conduct structural 

redevelopment of quays (banchine) and walls for dock no. 2 and quay 33b. 

2.2. The position of the complainant 

(14) In the first submission, the complainant argued that CAMED received aid at both 

levels: (i) as an operator, by means of a reduction of the costs for the 

refurbishment of the infrastructure (operating aid); and (ii) as a user of the 

infrastructure, because the infrastructure, which should in principle be open to all 

business end-users on a non-discriminatory basis, was in fact solely used by 

CAMED. The complaint also contained antitrust allegations that are not relevant 

for the present decision and for which the complainant has been the addressee of a 

separate decision adopted on 24 July 2014. 

(15) According to the complainant, the advantage received by CAMED would derive 

from the performance of the following works ("the Interventions"): 

Intervention no. 1: Structural refurbishment of some parts of dock no. 3 

(EUR 12 928 537), performed in 2006. 

Intervention no. 2: Adaptation of the pumping plant of docks no. 1 and 2, renewal 

of pier walls adjacent to dock no. 2 (EUR 23 170 000), works in progress. 

Intervention no. 3: Repair and strengthening of the internal pier of dock no. 3 

(Molo Cesario Console), (EUR 13 000 000), to be realised in 2013-2014. 

(16) With the submission of 19 November 2013, the complainant extended the scope 

of the complaint claiming that the Interventions conferred aid to the Port 

Authority of Naples, in line with the Commission case practice.
7
 According to the 

complainant there would also be aid at the level of the concessionaire (CAMED) 

because the concession was not entrusted by means of a public, open, transparent 

and non-discriminatory tender. The complainant further underlined the absence of 

any evidence to conclude that the land use fee paid by CAMED could exclude 

any advantage. According to the complainant, the methodology foreseen by the 

national legislation for setting the land use fees (see recital (33) below) does not 

allow to reflect the increased value of the infrastructure after possible 

interventions, since it consists in a fixed amount of EUR/sqm. 

(17) On 1 October 2015 the complainant also provided a list of decisions (delibere no. 

308/2015, no. 181/2015, no. 233/2015, no. 277/2015, no. 279/2015, no. 281/2015, 

no. 293/2015, no. 302/2015) of the Port Authority for works to be carried out in 

the dry-docks, as evidence of the breach of the standstill obligation. 

2.3. The position of the Italian authorities 

(18) The Italian authorities clarified that only part of the works foreseen for the 

refurbishment of dry-dock no. 3 have been completed in 2006, following a public 

procurement procedure (Intervention no. 1), while the works foreseen by 

Interventions 2 and 3 have not yet been completed. Of the whole project agreed 

                                                 
7  Among others, the complainant referred to the Commission Decision in State aid Case no. SA.34940 

(N/2012) - Italy - Port of Augusta of 19 December 2012, OJ C 77 of 15.03.2013, p. 1.  
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with CAMED in the 2001 Agreement and the 2004 Concession, only one part was 

actually fully performed. 

(19) On 9 November 2015 the Italian authorities also clarified that the list of decisions 

provided by the complainant on 1 October 2015 mainly concerns the same 

measures foreseen for Intervention no. 2 (delibere no. 308/2015, no. 277/2015, 

no. 281/2015, and no. 293/2015), and Intervention no. 3 (delibera no. 279/2015). 

Those decisions do not grant any additional amounts to the Port Authority. The 

remaining decisions (delibere) no. 181/2015, no. 233/2015, and no. 302/2015 

concern a separate intervention "Extraordinary maintenance of dry-dock no. 1" 

for which the Port Authority decided to invest EUR 730 000 from its own funds 

deriving from concession and port fees. 

2.3.1. On the presence of aid to the Port Authority of Naples 

(20) First, the Italian authorities argued that the financing of the infrastructure in 

question does not constitute state aid because the Port Authority of Naples, as any 

other Italian port authority, is not an undertaking performing an economic activity 

in the sense of Article 107(1) TFEU.  

(21) The Italian authorities explained that under Article 6 of Law No. 84/1994 (the 

Italian framework law on ports)
8
 port authorities are non-economic public entities 

(enti pubblici non economici), whose internal bodies are either appointed by the 

Italian Government or have an institutional or directorial role in the public 

administration. The Italian authorities pointed out that the infrastructure affected 

by the projects belongs to the State and is managed by the Port Authority of 

Naples.  

(22) The Italian authorities also pointed out that Article 6 of Law No. 84/1994 

provides that port authorities cannot perform port activities directly or indirectly. 

Under this law, the main functions of Italian port authorities are: a) programming, 

coordination and promotion of the commercial and industrial activities carried out 

in the port; b) maintenance of open access to infrastructures and spaces; c) 

entrustment to third parties and control of port activities aimed at providing 

services of general interest to port users for money.  

(23) Moreover, according to the Italian authorities the land use fee (canone demaniale) 

is a State fee for the occupation of the land, buildings and facilities, and thus a 

usage fee for State property. Therefore, the payment of this State fee is not a 

compensation for the provision of an economic service, but rather a consideration 

for the private occupation of a publicly-owned property. According to the Italian 

authorities, only commercial fees, calculated on the basis of the turnover of the 

concessionaire/lessee, could qualify the activity as economic.
9
 

(24) Secondly, the Italian authorities believe that any transfer of public funds from the 

State to the Port Authority of Naples would represent an internal transfer between 

public entities of the same nature. As a consequence, it could not be considered a 

                                                 
8  See Legge 28 gennaio 1994, n. 84: Riordino della legislazione in materia portuale, Gazzetta Ufficiale 

n.28 del 4-2-1994 - Supplemento Ordinario n. 21 
9  The Italian authorities quote paragraphs 117 and 118 of the decision of the General Court in Case T-

128/98 Aéroports de Paris v. Commission EU:T:2000:290. The Court concluded that the Commission 

was correct "to draw a distinction in the contested decision between the occupation of the land, 

buildings and facilities within the airport perimeter, in return for which groundhandlers pay a State 

fee, and the airport management services and the licensing of the supply of groundhandling services, 

in return for which groundhandlers pay a commercial fee".  
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transfer of State resources in the sense of Article 107(1) TFEU. The Italian 

authorities explained that the Port Authority of Naples belongs to the public 

administration, and that its statement of income (conto economico) forms part of 

the balance sheet (stato di previsione del bilancio) of the Italian Ministry of 

Infrastructures and Transports. Its financial activity is also subject to the control 

of the Italian Court of Auditors (Corte dei Conti).  

(25) Thirdly, the Italian authorities argued that the project does not have an impact on 

the common market since the demand for ship repair infrastructure in the Port of 

Naples is purely local. The interested operators would in fact be only those 

already established in the area of Naples. 

(26) Fourthly, the Italian authorities believe that considering the measures as State aid 

would be a violation of Article 345 TFEU setting out the principle of neutrality 

between private and public entities. A private owner could invest as much as he 

desires in ship-repairing facilities, while investments by the State in its own 

infrastructure would always be State aid.  

(27) Fifthly, Italy explained that the management of dry-docks in the Port of Naples 

qualifies as a Service of General Economic Interest (SGEI) pursuant to Article 

1.g) of Ministerial Decree of 14 November 1994.
10

 That Decree identifies the list 

of services of general interest that Italian port authorities shall grant to port users 

in exchange for payment pursuant to Article 6, paragraph 1, letter c), of Law no. 

84/1994. The Public Service Obligation (PSO) imposed on the Port Authority of 

Naples allegedly consists in the management of dry-docks ("gestione di (…) 

bacini di carenaggio per il settore industriale"), without further specifications. At 

the same time, Italy indicated that that qualification is not common to all Italian 

ports. Italy also stated that the Member States have a broad discretion regarding 

the definition of a SGEI and that the Commission's role is limited to the control of 

a manifest error.  

(28) In addition, Italy also argued that a PSO was imposed on CAMED in the context 

of the 2004 Concession. That PSO consists in the duty to make the dry-docks 

available to any other interested ship-repairer. According to Italy, that PSO 

obligation was included in the 2002 Regulation and its modification in 2012, 

which was part of the 2004 Concession. In particular, dry-dock no. 3 would 

qualify as an "essential facility", being the only dry-dock big enough to allow 

repairing large ships in the Port of Naples. 

(29) Finally, should the measures be considered State aid, Italy believes they should be 

qualified as existing aid because that type of investment was not considered to be 

aid before the Leipzig Halle judgement.
11

 

2.3.2. On compatibility 

(30) According to Italy, any compatibility assessment should be based on Article 

107(3)(c) TFEU instead of the specific compatibility basis for shipbuilding and 

ship repair activities. According to Italy, the investment is not intended to 

                                                 
10  http://www.gazzettaufficiale.it/atto/stampa/serie_generale/originario  
11  Judgment of 24 March 2011, Flughhafen Leipzig-Halle GmbH and Mitteldeutsche Flughafen AG v. 

Commission, T-455/08, and Feistaat Sachsen and Land Sachsen Anhalt v. Commission, T-443/08, 

EU:T:2011:117, confirmed by the Court of Justice, judgment in Mitteldeutsche Flughafen AG and 

Flughafen Leipzig-Halle GmbH v European Commission, C-288/11 P, EU:C:2012:821. 

http://www.gazzettaufficiale.it/atto/stampa/serie_generale/originario
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increase the productivity of an existing shipbuilder but rather to restore the safety 

of a public infrastructure which is open to all users on a non-discriminatory basis.  

2.3.3. On the presence of aid to CAMED 

(31) As regards the alleged aid to CAMED, the Italian authorities explained that the 

dry-docks are part of the maritime State property (demanio marittimo nazionale). 

Under Italian law, the extra-ordinary works for their refurbishment fall within the 

area of responsibility of the owner (i.e. the State), and not of the operator of the 

infrastructure. Similarly to a rental contract, ordinary works are within the area of 

responsibility of the operator, whereas the owner must ensure that the 

infrastructure remains adequate for the use that is allowed to the operator under 

the concession contract for its entire duration. At the end of the concession 

period, the infrastructure will remain property of the State. According to the 

Italian authorities, this is the case not only for the 2004 Concession awarded to 

CAMED, but for all the concessions for the use and operation of State properties.  

(32) Pursuant to Article 2 of the 2004 Concession, CAMED committed to perform 

routine repairs (manutenzione ordinaria) of the dry-docks. Moreover, the Italian 

authorities explained that CAMED undertook to invest around EUR 24 million
12

 

in services, equipment and plants. The length of the concession (30 years) was 

calculated to allow the depreciation of the investments made by CAMED. 

(33) The land use fee paid by CAMED for the use of the State property is established 

in compliance with national law and in particular with the Ministerial Decree no. 

595 of 15 November 1995.
13

 The Italian authorities confirmed that the land use 

fees are determined in an objective way and are identical for all maritime land 

concessions for this type of activities. 

(34) The Italian authorities are of the opinion that with the investment project CAMED 

did not obtain any advantage, since the 2004 Concession was awarded to 

CAMED through an open and public procedure (see recitals (11)-(12) above) and 

CAMED has the right to operate an infrastructure which must be adequate for the 

agreed use. The project only allows the owner and manager (State and Port 

Authority of Naples) to ensure that the dry-docks can be rented out, in compliance 

with national law and the obligations deriving from the 2004 Concession and the 

2001 Agreement. 

(35) Finally, the Italian authorities pointed out that the failure to perform the works 

foreseen on dry-dock no. 2 by the Port Authority of Naples led to its closure in 

2007, in the absence of the necessary safety conditions.  

(36) As regards the alleged aid to the users (other ship-repairers), the Italian authorities 

explain that the management of this category of docks can be qualified as a public 

service of general interest. Although not all docks in Italy and in Europe are 

organised in this way, the dry-docks at issue in the Port of Naples are open to all 

ship repairers in a non-discriminatory way on the basis of the 2002 Regulation 

(see recital (9) above). 

                                                 
12  According to the Italian authorities, the amount actually invested by CAMED would now amount 

to EUR 36 million. However, the amount foreseen by the 2004 Concession was only EUR 24 000. 
13  For the year 2015, the fee corresponds to EUR 1.32206/sqm.  
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2.3.4. Financing of the investment project and legal basis 

(37) The Italian authorities explained that the total cost of the investment project is 

EUR 51 929 854.5, which was divided into three parts as follows: 

(38) The Italian authorities provided a financial analysis based on the funding gap 

calculated as the difference between the discounted value of the expected 

operating profits of the investments (EUR 2 934 243.36)
14

 and the discounted 

investment costs of the projects (– EUR 47 208 530.04). The results of this 

calculation show that over a reference period of 25 years the project has a 

negative financial net present value (NPV) of – EUR 44 274 286.68. The negative 

NPV indicates that the project is not financially sustainable without public 

support. 

(39) The Italian authorities indicated that the legal bases for intervention no. 1 are on 

the one hand the Ministerial Decree n. 1407/1648 of 7 March 2001, protocol 

agreement (Protocollo d'intesa) no. 2881 of 20 September 2001 approved with 

Ministerial Decree no. 9548/9889 of 3 December 2001 (EUR 9 760 629.57), and 

on the other hand the Intesa Istituzionale di Programma Stato/Regione 

Campania, through the Decree (Decreto Dirigenziale) no. 36 of 20 November 

2002 (EUR 3 099 224.93). Both amounts have been already paid. Intervention no. 

2 has already been co-financed by the Ministry of Infrastructures and Transports 

with an amount of EUR 14 870 000, of which EUR 8 300 000 by means of funds 

foreseen by Law no. 388/2000 - Ministerial Decree of 2 May 2001 and 

EUR 6 671 621.41 by means of funds foreseen by Law no. 166/2002 - Ministerial 

Decree of 3 June 2004.
15

 The remaining amount of EUR 8 198 378.59 has not yet 

been granted and will be partly funded by own resources of the Port Authority 

(EUR 2 700 000) and partly advanced by the Port Authority and then reimbursed 

through cash grants by the Ministry of Infrastructures and Transports 

(EUR 5 498 378.59). Finally, the third intervention will be funded partly through 

own resources of the Port Authority of Naples (EUR 5 091 000) and partly 

through the so-called "Fondo Perequativo" pursuant to Article 1, paragraph 983, 

of Law no. 296/06, (EUR 10 809 000) awarded by the Decree (Decreto 

Direttoriale) no. 2/2014 of 14 April 2014. 

(40) However, the Italian authorities also indicated that the legal right to receive the 

financing was attributed to the Port Authority already in 1998 pursuant to Article 

9 of Law 413/1998, which provides that the Ministry for Infrastructures and 

                                                 
14  The net operating profits include a residual value of the project. 
15   Both laws provided for the possibility for the Port Authority to subscribe loans with private banks, 

fully and directly reimbursed by the Ministry of Infrastructures and Transports. 

Intervention Total investment cost 

1. Structural refurbishment of some parts of dock no. 3 EUR 12 859 954.50 

2. Adaptation of the pumping plant of docks no. 1 and 2, 

renewal of pier walls adjacent to dock no. 2 

EUR 23 170 000 

3. Repair and strengthening of the internal pier of dock no. 3 

(Molo Cesario Console) 

EUR 15 900 000  

Total EUR  51 929 854.50 
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Transports shall adopt a program of investments in ports on the basis of the 

requests of Port Authorities. On the basis of that program, Port Authorities can 

requests loans or other financial operations for a total amount of 100 billion 

Italian Liras (around EUR 51 million). The Ministry would directly repay the 

financial institutions every year.
16 

Therefore, according to Italy, the measures in 

favour of the Port Authority were granted in 1998. 

(41) In the light of the above, the public funding already granted or committed for this 

project (EUR 44 138 854.50) took the form of direct grants to the Port Authority 

of Naples from the Italian national budget. The Italian authorities explained that 

the remaining amount of EUR 7 791 000 (of which EUR 2 700 000 for 

intervention no. 2 and EUR 5 091 000 for intervention no. 3) will be provided by 

the Port Authority of Naples from their own resources, accumulated in the context 

of the exercise of its economic activity of managing the port for money. The 

Italian authorities also confirmed that, in any event, the public funding for this 

project will not exceed the funding gap of the project, namely the calculated 

NPV. 

3. ASSESSMENT  

(42) According to Article 107(1) TFEU, "any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens to 

distort competition by favouring certain undertakings or the provision of certain 

goods shall, in so far as it affects trade between Member States, be incompatible 

with the internal market". 

(43) Accordingly, for a support measure to be considered State aid within the meaning 

of Article 107(1) TFEU, it must cumulatively fulfil all the following conditions: 

- it must be granted by the State or through State resources; 

- it must confer a selective advantage by favouring certain undertakings or 

the production of certain goods; 

- it must distort or threaten to distort competition and affect trade between 

Member States. 

3.1. Existence of aid to the Port Authority of Naples 

3.1.1. Notion of undertaking 

(44) Under Italian law, port authorities are non-economic public entities aiming to 

ensure the overall maintenance and development of port infrastructure. To that 

end, the financial resources at the disposal of a port authority may be used 

exclusively for the management of the port and for the performance of the 

functions attributed to it by the law (see recitals (21)-(23) above). 

(45) However, as the Court has already established, the fact that an entity is a non-

profit body or that it seeks non-commercial objectives is not in itself conclusive 

as to the economic character of the activities pursued by it. According to 

                                                 
16  Additional funding was later granted also by Article 54, paragraph 1, of Law no. 488/1999, Article 

144, paragraph 1, of Law no. 388/2000 and Article 36 of Law no. 166/2002. The program of 

investments was adopted with two Ministerial Decrees (27 October 1999 and 2 May 2001) and later 

modified several times. 
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established Court jurisprudence,
17

 whenever an entity is engaged in an economic 

activity, regardless of its legal status and the way in which it is financed, it can be 

considered an undertaking for the purposes of EU competition law.  

(46) The measure concerns funding for the structural refurbishment of ship-repair 

infrastructure (dry-docks) located in a port that is owned by the Italian State, 

which exercises its ownership rights through the Port Authority of Naples, acting 

as a manager. The Port is in competition with other ports in Italy and in Europe to 

attract ship repairers and dry-docks are production facilities for shipyards to be 

used for ship-building or ship-repairing activities. In this case, the dry-docks are 

commercially exploited by the Port Authority of Naples by demanding land use 

fees for its use. In this respect, contrary to what the Italian authorities claim (see 

recital (24) above), those fees represent a compensation for the provision of an 

economic service (i.e. the activity of renting ship-repairing facilities against 

remuneration). The fees constitute one of the sources of income for the Port 

Authority of Naples allowing it to finance its activities, which include 

investments to maintain the dry-docks operational. By keeping the dry-docks 

adequate for ship-repairing, the Port Authority avoids reducing its business of 

managing the Port and attracting ship-repairers. In fact, without performing such 

works, the dry-docks could not be properly operated and, in the long term, the 

Port Authority of Naples would not be able to continue its business activity of 

renting them against remuneration.  

(47) Although it cannot be excluded that, given its public functions, the Port Authority 

of Naples may also perform activities in the public remit, the Commission's 

preliminary view at this stage is that, for the purposes of the present decision, the 

Port Authority of Naples is engaged in economic activities and should be 

regarded as an undertaking. 

3.1.2. Imputability and State resources  

(48) The resources granted to this project have been transferred to the Port Authority 

of Naples from the State budget. As indicated in section 3.1.1. above, the Port 

Authority of Naples can be qualified as an undertaking for the purposes of the 

present decision, being an entity performing an economic activity on behalf of the 

owner, which is the Italian State. Therefore, that transfer seems to amount to a 

transfer of State resources and is imputable to the State. 

3.1.3. Selectivity 

(49) As the public financing is granted specifically to an individual (construction) 

project used for carrying out an economic activity, the measure appears to be 

selective. 

3.1.4. Economic advantage 

(50) The public funding of EUR 44 138 854.50 is provided through grants. A grant is a 

non-refundable financial instrument which bears no financing cost. In the market, 

such a financing instrument would not be available to the beneficiary. 

                                                 
17  See e.g. judgment in Hofner and Elsner, C-41/90, EU:C:1991:161, paragraph 21; judgment in Poucet 

and Pistre v. AGF and Cancava, C-160/91, EU:C:1993:63, paragraph 17; judgment in Commission v. 

Italy, C-35/96, EU:C:1998:303. 
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(51) The public financing provided, therefore, seems to confer an economic advantage 

on the Port Authority of Naples. 

(52) However, it follows from the Altmark judgment that compensation granted by the 

State or through State resources to undertakings in consideration for Public Service 

Obligations (PSOs) imposed on them does not confer such an advantage on the 

undertakings concerned, and hence does not constitute State aid within the 

meaning of Article 107(1) TFEU, provided four cumulative conditions are 

satisfied:
18

 

- First, the recipient undertaking is actually required to discharge PSOs and 

those obligations have been clearly defined. As the definition of the SGEI is 

within the Member States' competence, the Commission's powers are, in 

principle, limited to checking whether the Member State has made a 

manifest error when defining the service as an SGEI 

- Secondly, the parameters on the basis of which the compensation is 

calculated have been established beforehand in an objective and 

transparent manner. The need to establish the compensation parameters in 

advance does not mean that the compensation has to be calculated on the 

basis of a specific formula. Rather, what matters is that it is clear from the 

outset how the compensation is to be determined. Typically, the relevant act 

entrusting the PSOs must at least specify the content and duration of the 

PSOs, the undertaking and territory concerned, the parameters for 

calculating, controlling and reviewing the compensation, and the 

arrangements for avoiding and recovering any overcompensation. 

- Thirdly, the compensation does not exceed what is necessary to cover all or 

part of the costs incurred in discharging the public service obligations, 

taking into account the relevant receipts and a reasonable profit for 

discharging those obligations. 

- Fourthly, where the undertaking which is to discharge public service 

obligations is not chosen in a public procurement procedure, the level of 

compensation needed has been determined on the basis of an analysis of the 

costs which a typical undertaking, well run and adequately provided with 

means of transport so as to be able to meet the necessary public service 

requirements, would have incurred in discharging those obligations, taking 

into account the relevant receipts and a reasonable profit for discharging 

the obligations. 

(53) In this case, as noted in recital (27) above, since Italy argued that Article 1.g) of 

Ministerial Decree of 14 November 1994 imposed a PSO on all Italian port 

authorities the Commission needs to assess whether all four Altmark criteria are 

met in the case at hand.  

(54) Italy also argued (recital (28) above) that a PSO was imposed on CAMED in the 

context of the 2004 Concession. That PSO would consist in the duty to grant open 

access to the dry-docks to any other ship repairers. Italy's argument seems to 

imply that since CAMED provides an SGEI, any public investment needed to 

provide the service would represent compensation for that service. In other words, 

                                                 
18  Judgment in Altmark Trans v Regierungsprasidium Magdeburg, C-280/00, EU:C:2003:415, 

paragraphs 87 and 88. 



12 

the Port Authority of Naples would not be the recipient of any advantage since the 

public financing granted by the State budget is meant to allow the performance of 

a PSO by CAMED who should have otherwise borne that cost. 

(55) However, the assessment of the Altmark conditions (as to the existence of aid) 

and of the SGEI Framework (as to the compatibility of aid) must take place 

separately: (i) with respect to the possible aid to the Port Authority of Naples, and 

(ii) with respect to the possible aid to CAMED. To the extent that such conditions 

are fulfilled for support granted to the Port Authority of Naples, it would be on 

the basis of PSOs/SGEIs provided by the Port Authority of Naples. Similarly, to 

the extent that such conditions are fulfilled for support granted to CAMED, it 

would be on the basis of PSOs/SGEIs provided by CAMED. 

(56) Accordingly, in the following recitals, the Commission assesses preliminarily 

whether the four Altmark conditions are cumulatively fulfilled with respect to the 

measures in support of the Port of Naples.  

A: First condition: "The recipient undertaking is actually required to 

discharge public service obligations and those obligations have been 

clearly defined". 

(57) At this stage, the Commission cannot exclude that a manifest error was made in 

the definition of the public service as regards the alleged PSO imposed on the 

Port Authority of Naples. The Commission has doubts that the services provided 

by the Port Authority of Naples (i.e. the rental of ship-repairing facilities against 

remuneration) exhibit any special characteristics compared with those of other 

economic activities.
19

 On the basis of the information available, the Port 

Authority of Naples seems to provide an activity which is already provided in the 

market and under conditions (price, quality, continuity and access to the service) 

that are already provided in the market. The obligations imposed on the Port 

Authority of Naples, which consist in the management of the dry-docks, do not 

appear to alter anything in that regard. 

(58) The Commission considers that the existence of or the possibility to build other 

dry-docks and floating docks of the same size in the Port of Naples and other 

neighbouring ports could exclude the classification of the management of a 

specific dry-dock by the Port Authority as an SGEI. In addition, the subsidised 

facilities do not seem to provide any general benefit for society but rather a mere 

service to ship repairers in the area of Naples.20  

(59) In the light of the above, at this stage, the Commission has doubts that the Port of 

Naples is required to discharge public service obligations that have been clearly 

defined. 

B: Second condition: "The parameters on the basis of which the 

compensation is calculated have been established beforehand in an 

objective and transparent manner." 

                                                 
19  See Communication C (2011) 9404 final on the application the European Union State aid rules to 

compensation granted for the provision of services of general economic interest, of 20.12.2011 (the 

2011 SGEI Communication), paragraph 45. 
20   See the 2011 SGEI Communication, paragraph 50. 
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(60) The Ministerial Decree of 14 November 1994 does not provide any quantification 

or parameters to calculate the amount of compensation that port authorities should 

receive from the State for the activity of managing dry-docks.  

(61) In the light thereof, the Commission has doubts, at this stage, that the parameters 

for the calculation of compensation for a PSO allegedly provided by the Port 

Authority of Naples have been established beforehand. Therefore, at this stage the 

second Altmark condition does not appear to have been complied with. 

C: Third condition: "The compensation does not exceed what is necessary 

to cover all or part of the costs incurred in discharging the public service 

obligations, taking into account the relevant receipts and a reasonable 

profit for discharging those obligations." 

(62) The absence in the Ministerial Decree of 14 November 1994 of any indication of 

the amount of compensation to be granted to the Port Authority of Naples for the 

management of dry-docks or how should that be calculated, does not allow to 

conclude on whether any compensation granted does not exceed what is 

necessary to cover the relevant costs incurred in discharging the PSO. 

Furthermore, the amount of EUR 44 138 854.50 that appears to have been granted 

to the Port Authority of Naples does not correspond to any costs specifically 

incurred by the latter in discharging a PSO.  

(63) Consequently, at this stage the Commission has doubts as to whether the third 

Altmark condition was complied with in the present case. 

D: Fourth condition: "Public procurement procedure in order to choose the 

operator or costs limited to the costs of a typical undertaking". 

(64) As the management of the dry-docks was entrusted to the Port Authority of 

Naples without a public procurement procedure and the Commission lacks the 

information to evaluate whether the grant corresponds to the level of costs of a 

typical well-run undertaking providing the service to manage a dry-dock, the 

Commission has doubts as to whether the fourth Altmark condition has been 

complied with in the present case. 

(65) Consequently, at this stage the Commission has doubts as to whether the fourth 

Altmark condition was complied with in the present case. 

3.1.5. Distortion of competition and effect on trade 

(66) According to established case law, when financial support granted by a Member 

State strengthens the position of an undertaking compared to other undertakings 

competing in intra-Union trade, there is at least a potential effect on trade between 

Member States and competition.
21

  

(67) As indicated in recital (10) above, this investment project, by restoring the dry-

docks to adequate conditions, will allow the Port Authority of Naples to continue 

the economic activity of renting out the dry-docks, which is a sector open to 

competition and trade at EU level.  

                                                 
21  See e.g. judgment in Philip Morris v. Commission, Case 730/79, EU:C:1980:209, paragraph 11, and 

judgment in Italy v. Commission, C-372/97, EU:C:2004:234, paragraph 44.  
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(68) Therefore, the Commission preliminarily considers at this stage that the measure 

in question is liable to distort competition and affect intra-Union trade. 

3.1.6. On the alleged violation of Article 345 TFEU 

(69) The Italian authorities claim that considering the measures as State aid would be a 

violation of Article 345 TFEU setting out the principle of neutrality between 

private and public entities. A private owner could invest as much as he desires in 

ship-repairing facilities, while investments by the State on its own infrastructure 

would always be State aid. 

(70) The Commission preliminarily notes that considering the measure as State aid 

does not seem to discriminate against public owners, since private owners in the 

same business would also have to prepare an ex ante business plan and would 

carry out the investment only if it was profitable on that basis. If this is not the 

case, both public and private owners could potentially receive compatible aid if 

all the conditions foreseen in the applicable State aid rules in the shipbuilding 

sector were respected. 

(71) Therefore, the Commission is of the preliminary view that by qualifying the 

measures as State aid there would be no violation of Article 345 TFEU. 

3.1.7. Classification of the measures as existing aid 

(72) Italy claims that the measures at issue constitute existing aid within the meaning 

of Article 1(b) of Regulation (EU) No 2015/1589.  

(73) Article 1(b)(v) of Regulation (EU) No 2015/1589 defines existing aid as "aid 

which is deemed to be an existing aid because it can be established that at the 

time it was put into effect it did not constitute an aid, and subsequently became an 

aid due to the evolution of the internal market and without having been altered by 

the Member State." Article 1(b)(v) further provides that "[w]here certain 

measures become aid following the liberalisation of an activity by Union law, 

such measures shall not be considered as existing aid after the date fixed for 

liberalisation". 

(74) The Commission's preliminary view at this stage is that that concept does not 

apply in this case since State support to shipbuilding and ship repair facilities has 

always been considered State aid even before the Leipzig Halle judgment.
22

  

3.2. Existence of aid to CAMED  

(75) Since the Port Authority of Naples received and shall receive public support to 

fund the interventions agreed with CAMED, it did not have to cover the entire 

investment costs like any other private owner of ship-repairing facilities in the 

market. On this basis, the Port Authority of Napoli is in a position to charge lower 

fees to CAMED. 

(76) Therefore, at this stage, the Commission cannot exclude that the contractual 

arrangements between the Port Authority of Naples and CAMED may grant a 

                                                 
22  See e.g. Commission decision 94/374/EC of 2 February 1994, on Sicilian Regional Law No 23/1991 

concerning extraordinary assistance for industry and Article 5 of Sicilian Regional Law No 8/1991 

concerning, in particular, financing for Sitas, available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/PDF/?uri=CELEX:31994D0374&from=EN. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31994D0374&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31994D0374&from=EN
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possible economic advantage above normal market conditions to CAMED by 

providing refurbished dry-docks potentially below market rates. 

3.2.1. Imputability and State resources  

(77) As regards imputability, in cases where a public authority grants aid to a 

beneficiary this transfer is imputable to the State, even if the body in question 

enjoys legal autonomy from other public authorities. Since the Port Authority of 

Naples is a public entity that forms part of the State administration the 

Commission preliminarily considers that the measures are imputable to the State. 

(78) State resources include all resources of the public sector, including resources of 

intra-State entities (decentralised, federated, regional or other). In addition, 

waiving revenue which would otherwise have been paid to the State constitutes a 

transfer of State resources.
 
If public authorities provide goods or services at a 

price below market rates, that implies a waiver of State resources (as well as the 

granting of an advantage). 

(79) Therefore, at this stage, the Commission preliminarily considers that by providing 

the dry-docks to CAMED potentially below market rates, the Port Authority of 

Naples could have waived State resources. 

3.2.2. Selectivity 

(80) As the advantage would be granted specifically to CAMED, the measures 

preliminarily appear to be selective. 

3.2.3. Economic advantage 

(81) As regards CAMED the Commission notes that the concession contract was not 

granted by means of a tender but rather through a different type of procedure 

where other operators could present observations or alternative proposals against 

an individual application for a concession (sort of an “opposition procedure”). On 

the other hand, in the 2004 Concession CAMED undertook to sustain investments 

and pay a concession fee in exchange for the completion of the Interventions 

which were meant to keep the dry-docks in adequate conditions for their 

operation.  

(82) At this stage, in the absence of a tender and since the land use fee paid by 

CAMED to the Port Authority is calculated on the basis of fixed legal parameters, 

the Commission has doubts whether it corresponds to a market fee. Moreover, 

even if it was accepted that CAMED undertook some investments in exchange for 

the completion of the Interventions, there is no indication that the value of 

investments performed by CAMED for the Port Authority of Naples, together 

with the land use fee, correspond to the value of the Interventions performed by 

the Port Authority of Naples for CAMED. 

(83) In this specific case, the Commission invites Italy and other interested parties to 

provide their observations in this respect. 

(84) Furthermore, as already indicated in recital (28) above, Italy has argued that a 

PSO was imposed on CAMED in the context of the 2004 Concession. That PSO 

would consist in the duty to grant open access to the dry-docks to any other ship 

repairers.  
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(85) Accordingly, in the following recitals, the Commission assesses preliminarily 

whether the four Altmark conditions are cumulatively fulfilled with respect to the 

measures in support of CAMED.  

A: First condition: "The recipient undertaking is actually required to 

discharge public service obligations and those obligations have been 

clearly defined". 

(86) At this stage, the Commission cannot exclude that a manifest error was made in 

the definition of the public service as regards the alleged PSO imposed on 

CAMED. The Commission has doubts that the services provided by CAMED (i.e. 

ship-repairing) exhibit any special characteristics compared with those of other 

economic activities.
23

 On the basis of the information available, CAMED seems 

to provide an activity which is already provided in the market and under market 

conditions (price, quality, continuity and access to the service).  

(87) In this regard, the Italian authorities claim that a public dry-dock available to all 

interested ship-repairers is a rare occurrence in Italy. Italy admitted also that the 

qualification as SGEI of this service is not common to all Italian ports. It is the 

Commission's preliminary view that this fact only indicates that shipbuilding 

facilities are normally owned and operated by private operators. It is therefore 

unclear why the Italian authorities in this specific case chose to impose the 

obligation to keep the dock open to all ship repairers. Furthermore, it also appears 

that the dry-docks are only open de jure, while de facto CAMED was the only 

ship repairer using them. 

(88) In the light of the above, at this stage, the Commission has doubts that CAMED is 

required to discharge obligations that can be defined as public service obligations. 

B: Second condition: "The parameters on the basis of which the 

compensation is calculated have been established beforehand in an 

objective and transparent manner." 

(89) The 2004 Concession does not explicitly provide any quantification or parameters 

established beforehand in an objective and transparent manner to calculate the 

amount of compensation that the Port Authority of Naples should pay to CAMED 

in exchange for the obligation to grant open access to the dry-dock to any other 

ship-repairers. The 2004 Concession does not make any express link between that 

obligation and the commitment of the Port Authority of Naples to perform the 

Interventions at stake. The 2004 Concession also does not clearly identify the 

operating loss allegedly suffered by CAMED nor the amount of the Interventions. 

(90) In light of the above, the Commission has doubts that parameters for the 

calculation of compensation for a PSO allegedly provided by CAMED have been 

established beforehand in an objective and transparent manner. Therefore, at this 

stage the second Altmark condition would not appear to have been complied with. 

C: Third condition: "The compensation does not exceed what is necessary 

to cover all or part of the costs incurred in discharging the public service 

                                                 
23  See Communication C (2011) 9404 final on the application the European Union State aid rules to 

compensation granted for the provision of services of general economic interest, of 20.12.2011 (the 

2011 SGEI Communication), paragraph 45. 
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obligations, taking into account the relevant receipts and a reasonable 

profit for discharging those obligations." 

(91) At this stage, the Commission preliminarily notes that the funding of the 

Interventions as a compensation to CAMED for the obligation to grant open 

access to the dry-docks cannot exclude the risk of overcompensation as required 

by the third Altmark criterion. In fact, in the absence of any calculation or 

estimate of the operating loss allegedly incurred in discharging the PSO, it does 

not appear possible to verify that the amount of investments granted for the 

Interventions correspond to such operating loss, taking into account a reasonable 

profit.  

(92) Consequently, at this stage the Commission has doubts as to whether the third 

Altmark condition was complied with in the present case. 

D: Fourth condition: "Public procurement procedure in order to choose the 

operator or costs limited to the costs of a typical undertaking". 

(93) The land concession was awarded to CAMED without a public procurement 

procedure and the Commission lacks the necessary information to assess whether 

the amount of investments granted for the Interventions corresponds to the level 

of costs of a typical well-run undertaking granting open access to the dry-docks to 

any other ship-repairers. 

(94) Consequently, at this stage the Commission has doubts as to whether the fourth 

Altmark condition was complied with in the present case. 

3.2.4. Distortion of competition and affectation of trade 

(95) Ship-repairing represents an economic activity in a sector open to competition 

and trade at EU level.  

(96) Therefore, the Commission preliminarily considers at this stage that any 

advantage granted to CAMED could be liable to distort competition and affect 

intra-Union trade. 

3.2.5. Classification of the measures as existing aid 

(97) For the reasons analysed in section 3.1.7 of the present decision as to the Port 

Authority of Naples, the Commission also considers that the measures in favour 

of CAMED cannot be considered existing aid.  

3.3. Compatibility 

(98) The Commission considers that dry-docks are not transport infrastructures, but 

production facilities for shipyards as they are used for ship building or ship 

repairing and not for transport purposes. Consequently, at this stage the 

Commission is of the opinion that the case cannot be assessed directly under 

Article 107(3)(c) as investment aid for transport infrastructure, as the Italian 

authorities claim.  

(99) Moreover, according to the case-law, it is up to the Member State to show that the 

circumstances of a national measure are different from those envisaged in the 

relevant guidelines, and thus that the Commission should assess the measure 
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directly under Article 107(3) TFEU.
24

 At this stage, Italy has not demonstrated 

any such circumstances.  

(100) Therefore, the Commission considers that the examination of the compatibility of 

the measures for the Port Authority of Naples and for CAMED should be 

conducted first under the Communication from the Commission - European 

Union framework for State aid in the form of public service compensation (the 

2011 SGEI Framework)
25

. The 2011 SGEI Framework is applicable from 31 

January 2012 but it also applies to unlawful aid on which the Commission takes a 

decision after 31 January 2012 even if the aid was granted before this date. 

However, where the aid was granted before 31 January 2012, the principles set 

out in paragraphs 14, 19, 20, 24, 39 and 60 do not apply.  

(101) One of the conditions to consider the aid compatible under the 2011 SGEI 

Framework is that the aid must be granted for a genuine and correctly defined 

SGEI as referred to in Article 106(2) of the Treaty. In addition, the SGEI should 

be entrusted through an act specifying the PSOs and the methods of calculating 

compensation, and the amount of compensation must not exceed what is 

necessary to cover the net cost of discharging the PSOs, including a reasonable 

profit. 

3.3.1. Compatibility assessment of the alleged aid to the Port Authority of 

Naples 

(102) The arguments included in section 3.1.4 above show that the Commission, at this 

stage, cannot exclude that a manifest error was made in the definition of the 

public service imposed on the Port Authority of Naples. In addition, they also 

show that the entrusting acts do not give any indication of the amount of 

compensation to be granted to the Port Authority of Naples for the management 

of dry-docks or how such compensation should be calculated and therefore do not 

allow to conclude on whether any compensation granted is limited to what is 

necessary to cover the relevant costs incurred in discharging the alleged PSO.  

(103) Therefore, at this stage, the Commission has doubts as to the compatibility of the 

measures under the 2011 SGEI Framework with regard to the aid to the Port 

Authority of Naples. 

(104) In case the compatibility conditions set out in the 2011 SGEI Framework are 

indeed not complied with, the Commission considers that the examination of the 

compatibility of the measures granted to the Port Authority of Naples could also 

be conducted under the State aid rules for the shipbuilding sector applicable at the 

time of the granting of each measure.  

(105) The following compatibility bases could therefore be applicable for shipbuilding 

aid (regional aid for investment in upgrading or modernising existing yards with 

the objective of improving the productivity of existing installations) to the Port 

Authority of Naples: 

                                                 
24 Case C-431/14 P Greece v Commission EU:C:2016:145, paragraphs 70-72. 
25 OJ C 8, 11/1/2012, p. 15–22. 
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 Council Regulation (EC) No 1540/98 of 29 June 1998 establishing new 

rules on aid to shipbuilding, which entered into force on 1 January 1999 

until 31 December 2003
26

; 

 The 2004 Framework on State aid to shipbuilding, which was originally 

applicable from 1 January 2004 until 31 December 2006, and was later 

prolonged twice until 31 December 2008 and until 31 December 2011;
27

  

 The 2011 Framework on State Aid to shipbuilding
28

, which was 

applicable to non-notified aid granted after 31 December 2011. The 

application of this Framework has been extended until 30 June 2014;
29

 

 The Guidelines on regional State aid for 2014-2020 as from 1 July 2014
30

. 

(106) As regards the date of granting of each measure to the Port Authority of Naples, 

the Commission preliminarily considers at this stage that the granting in principle 

occurred when each of the investments was included in the program of 

investments on the basis of the Port Authorities' requests, and not in 1998 as Italy 

claims (see recital (39) above). Since the Commission has not received sufficient 

information in this regard, the Commission invites Italy to provide the relevant 

granting dates for each measure/Intervention.  

(107) Even in the absence of a clear indication of the date of granting of the measures, 

the Commission can already raise doubts as to their full compliance with the 

compatibility bases above. The public funding already granted for this project 

(EUR 44 138 854.50, namely 84.99% of the total investment costs) seems to 

exceed the maximum permissible aid intensity for regional investment aid for 

shipbuilding facilities under all three subsequent Shipbuilding frameworks (which 

varied between 12.5% or 22.5% of the total investment costs depending on the 

regional aid status of the relevant region ) but also under the 2014-2020 Regional 

Aid Guidelines (which is set from 10% to 50% of the total investment costs, 

depending on the regional aid status of the relevant region). 

(108) However, at this stage, the Commission cannot exclude entirely that at least part 

of the measures could be declared compatible under the relevant State aid rules 

which were applicable in the shipbuilding sector at the time of granting of the 

measures. In the absence of a clear date of granting, at this stage the Commission 

is not in a position to perform a complete compatibility assessment as it cannot 

identify the appropriate compatibility basis. Therefore, it invites the Italian 

authorities to provide a compatibility analysis for each measure (regarding the 

Port Authority of Naples) on the basis of the applicable law, depending on the 

dates of granting of each measure. 

                                                 
26 OJ L 202, 18/7/1998, p. 1–10. 
27 OJ C 317, 30/12/2003, p. 11. See also Commission communication concerning the prolongation of the 

Framework on State aid to shipbuilding, OJ C 260, of 28.10.2006, p.7, and the Communication from 

the Commission concerning the prolongation of the Framework on State aid to shipbuilding, OJ C 173, 

of 8.7.2008, p.3. 
28  OJ 2011/C 364/06. 
29  See Communication from the Commission concerning the prolongation of the application of the 

Framework on State aid to shipbuilding (2013/C 357/01) 
30  OJ 2013/C 209/01. 
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3.3.2. Compatibility assessment of the alleged aid to CAMED 

(109) The arguments included in section 3.2.3 above show that the Commission, at this 

stage, cannot exclude that a manifest error was made in the definition of the 

public service imposed on CAMED. In addition, they also show that the 

entrusting acts do not give any indication of the amount of compensation to be 

granted to CAMED for the obligation to keep open access to the dry-docks and 

therefore do not allow to conclude on whether any compensation granted does not 

exceed what is necessary to cover the relevant costs incurred in discharging the 

PSO. At this stage, the Commission preliminarily notes that considering the 

funding of the Interventions (in the amount of EUR 44 138 854.50) as a 

compensation for the obligation imposed on CAMED to keep an open access to 

the dry-docks cannot exclude the risk of overcompensation (see recitals (62)-(63) 

above). 

(110) Therefore, at this stage, the Commission has doubts as to the compatibility of the 

measures under the 2011 SGEI Framework with regard to the alleged aid to 

CAMED. 

(111) However, since at this stage the Commission cannot exclude entirely that at least 

part of the measures to the Port Authority of Naples could be declared compatible 

under the relevant State aid rules which were applicable in the shipbuilding sector 

at the time of granting the measures (i.e. the 1998 Council Regulation, 2004 and 

2011 Shipbuilding Framework and the 2014-2020 Guidelines on regional State 

aid as enumerated in recital (103) above), it is not excluded that such assessment 

could also influence the compatibility assessment regarding aid to CAMED. The 

Commission invites the Italian authorities to provide a compatibility analysis for 

each measure (regarding CAMED) on the basis of the applicable law, depending 

on the dates of granting of each measure. 

4. CONCLUSIONS 

In the light of the foregoing considerations, the Commission, acting under the procedure 

laid down in Article 108(2) of the Treaty on the Functioning of the European Union, 

requests Italy to submit its comments and to provide all such information as may help to 

assess the measure, within one month of the date of receipt of this letter. It requests your 

authorities to forward a copy of this letter to the potential recipient of the aid 

immediately. 

The Commission wishes to remind Italy that Article 108(3) of the Treaty on the 

Functioning of the European Union has suspensory effect, and would draw your attention 

to Article 16 of Council Regulation (EU) 2015/1589, which provides that all unlawful aid 

may be recovered from the recipient.  

The Commission warns Italy that it will inform interested parties by publishing this letter 

and a meaningful summary of it in the Official Journal of the European Union. It will 

also inform interested parties in the EFTA countries which are signatories to the EEA 

Agreement, by publication of a notice in the EEA Supplement to the Official Journal of 

the European Union and will inform the EFTA Surveillance Authority by sending a copy 

of this letter. All such interested parties will be invited to submit their comments within 

one month of the date of such publication. 
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If this letter contains confidential information which should not be published, please 

inform the Commission within fifteen working days of the date of receipt. If the 

Commission does not receive a reasoned request by that deadline, you will be deemed to 

agree to publication of the full text of this letter. Your request specifying the relevant 

information should be sent electronically to the following address: 

 

European Commission  

Directorate-General Competition  

State Aid Greffe  

B-1049 Brussels  

Fax: +32 2 296 12 42  

Stateaidgreffe@ec.europa.eu 

 

Yours faithfully 

For the Commission 

 

Margrethe VESTAGER 

Member of the Commission 

mailto:Stateaidgreffe@ec.europa.eu
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