
 

 

Excmo. Sr. D. José Manuel García-Margallo y Marfil 
Ministro de Asuntos Exteriores y de Cooperación 
Plaza de la Provincia 1 
E-28012 MADRID 

Commission européenne, B-1049 Bruxelles – Belgique 
Europese Commissie, B-1049 Brussel – België 
Teléfono: 00-32-(0)2-299.11.11. 

 

EUROPEAN COMMISSION 
 
 
 
 
 

Brussels, 26.1.2016 
C(2016) 273 final 

In the published version of this decision, 
some information has been omitted, 
pursuant to articles 30 and 31 of Council 
Regulation (EU) 2015/1589 of 13 July 2015 
laying down detailed rules for the 
application of Article 108 of the Treaty on 
the Functioning of the European Union, 
concerning non-disclosure of information 
covered by professional secrecy. The 
omissions are shown thus […] 

 
PUBLIC VERSION 

This document is made available for 
information purposes only. 

 

 

Subject: State Aid SA.35818 (2015/NN) (ex 2012/CP) – Spain – Alleged State 
aid to Iberpotash  

Sir, /Madam 

 
The Commission wishes to inform the Kingdom of Spain that, having examined the 
information supplied by your authorities, it has decided to initiate the procedure laid 
down in Article 108(2) of the Treaty on the Functioning of the European Union with 
respect to some of the measures concerned. 

In relation to the remaining measures, the Commission has decided to consider that they 
do not constitute State aid in favour of Iberpotash. 

1. PROCEDURE 

(1) By letter of 30 November 2012, the Commission received a complaint concerning 
alleged aid to Iberpotash. The Complainant supplemented its complaint by 
additional submissions of 28 December 2012, 14 February 2014, 24 February 
2014, 6 May 2014 and 27 January 2015. 

(2) The complaint was forwarded to Spain on 10 January 2013 together with a 
request for information. Spain replied on 8 March 2013. Additional requests for 
information were sent to Spain on 14 May 2013, 16 January 2014 and 26 March 
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2014. Spain replied on 13 June 2013, 14 February 2014 and 15 April 2014, 
respectively. 

(3) A preliminary assessment letter was sent to the Complainant on 30 January 2015. 
Reacting to the preliminary assessment letter, the Complainant submitted further 
information on 5 March 2015 (preliminary reply) and 21 April 2015 (final reply 
to the preliminary assessment letter). In addition, a meeting was held with the 
Complainant on 9 March 2015 and additional information was submitted by the 
Complainant on 4 June 2015. 

(4) The final reply of the Complainant to the preliminary assessment letter was sent 
for comments to Spain on 9 June 2015, together with an additional request for 
information. Spain replied on 8 July 2015. On the request of Spain, a non-
confidential version of the preliminary assessment letter was sent to Spain on 
31 July 2015. 

(5)  The Complainant has also submitted a separate complaint on the breach of EU 
environmental law. Based on this complaint, the Commission has sent in July 
2014 a letter of formal notice to Spain, thus starting the infringement procedure 
for non-compliance with obligations under the Directive 2014/21/EC on the 
management of waste from extractive industries1 ("Extractive Waste Directive"). 
In September 2015, an additional letter of formal notice extended the 
infringement procedure to the non-compliance with Directive 2000/60/EC 
establishing a framework for Community action in the field of water policy2 
("Water Framework Directive"). The infringement procedure is pending. 

2. BENEFICIARY 

(6)  Iberpotash (in 2014 renamed to ICL Iberia Súria & Sallent) owns and operates 
two potash mines in the basin of the river of Llobregat in the Bages region in 
Catalonia – one in Súria and another in Sallent and Balsareny. Potash is used for 
the production of fertilisers. In addition, Iberpotash also produces and sells salt 
mainly for industrial purposes.  

(7) As of 1998, Iberpotash is a subsidiary of ICL Fertilisers, an Israeli multinational 
which is the largest producer of fertilisers world-wide. Before that, the potash 
mines operating in the region already as of 1920s had been State owned. 

3. ALLEGED STATE AID MEASURES 

(8) According to the Complainant, the Spanish authorities provided a number of 
illegal and incompatible State aid measures to Iberpotash. All these alleged aid 
measures relate to Iberpotash's environmental obligations with respect to its 
mining sites in the basin of the river of Llobregat and the salt waste heaps created 
at these sites during the decades of the operation of the mines. These alleged State 
aid measures include:  

(a) Failure of the Spanish authorities to comply with Article 14 of the 
Extractive Waste Directive which allegedly leads to reduced financial 
guarantees for obtaining the permits to operate Iberpotash' mines 
("Measure 1: reduced financial guarantees");  

1  OJ L 102, 11.4.2006, p. 15. 
2  OJ L 327, 22/12/2000, p. 1. 
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(b) Investments made by the Spanish authorities in order to limit and/or repair 
the damages allegedly caused by Iberpotash to the environment in breach 
of the 'polluter pays' principle. These investments include: 

– Construction of a new brine collector in function since 2008 
("Measure 2: new brine collector") 

– Investments in improvement of water treatment facilities in Abrera 
and Sant Joan Despí at the Llobregat river ("Measure 3: 
investments in water treatment facilities") 

– Covering of a salt waste heap on Iberpotash mining site of 
Vilafruns ("Measure 4: covering of Vilafruns waste heap") 

(c) Financing of an environmental study concerning the waste heap of 
Cogulló ("Measure 5: Cogulló waste heap study") 

(9) The Complainant estimates that the total alleged aid to Iberpotash due to these 
measures ranges between EUR 260 and EUR 407 million.  

3.1. Measure 1: reduced financial guarantees 

(10) The Complainant argues that the Spanish authorities failed to implement properly 
Article 14 of the Extractive Waste Directive with respect to Iberpotash by setting 
the amount of the financial guarantee at a very low level.  

(11) Article 14 of the Extractive Waste Directive stipulates as follows: 

1.   The competent authority shall, prior to the commencement of any 
operations involving the accumulation or deposit of extractive waste in a 
waste facility, require a financial guarantee (e.g. in the form of a financial 
deposit, including industry-sponsored mutual guarantee funds) or equivalent, 
in accordance with procedures to be decided by the Member States, so that: 

(a) all obligations under the permit issued pursuant to this Directive, 
including after-closure provisions, are discharged; 

(b) there are funds readily available at any given time for the 
rehabilitation of the land affected by the waste facility, as described in 
the waste management plan prepared pursuant to Article 5 and required 
by the Article 7 permit. 

2.   The calculation of the guarantee referred to in paragraph 1 shall be 
made on the basis of: 

(a) the likely environmental impact of the waste facility, taking into 
account in particular the category of the waste facility, the 
characteristics of the waste and the future use of the rehabilitated land; 

(b) the assumption that independent and suitably qualified third parties 
will assess and perform any rehabilitation work needed. 

3.   The size of the guarantee shall be periodically adjusted in accordance 
with any rehabilitation work needed to be carried out on the land affected by 
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the waste facility, as described in the waste management plan prepared 
pursuant to Article 5 and required by the Article 7 permit. 

4.   Where the competent authority approves closure in accordance with 
Article 12(3), it shall provide the operator with a written statement releasing 
him from the guarantee obligation referred to in paragraph 1 of this Article 
with the exception of after-closure obligations as referred to in Article 12(4). 

(12) Further, the Commission Decision 2009/335/EC on the Technical guidelines for 
the establishment of the financial guarantee3 stipulates that Member States and 
competent authorities shall base the calculation of the financial guarantee on the 
following criteria 

(a) the likely impacts on the environment and on human health of the waste 
facility;  

(b) the definition of the rehabilitation including the after use of the waste 
facility;  

(c) applicable environmental standards and objectives, including physical 
stability of the waste facility, minimum quality standards for the soil and 
water resources and maximum release rates of contaminants;  

(d) the technical measures needed to achieve environmental objectives, in 
particular measures aiming at ensuring the stability of the waste facility 
and limit environmental damages;  

(e) the measures required to achieve objectives during and after closure, 
including land rehabilitation, after closure treatment and monitoring if 
required, and, if relevant, measures to reinstate biodiversity;  

(f) the estimated time scale of impacts and required mitigation measures;  

(g) an assessment of the costs necessary to ensure land rehabilitation, 
closure and after closure including possible after closure monitoring or 
treatment of contaminants. 

(13)  The Extractive Waste Directive has been transposed to the Spanish law by a 
Royal Decree 975/2009 of 12 June 2009 on waste management in mining and 
quarrying and protection and rehabilitation of areas affected by mining activities. 
However, in the Catalan region the permits, restoration plans and guarantees in 
case of mining companies had been governed even before by the Law 12/1981 of 
24 December 1981 establishing additional measures for the protection of natural 
sites affected by mining activities and the Decree 202/1994 of 14 June 1994 
establishing the criteria for determining the guarantees related to the restoration 
programmes for mining activities. According to these rules, the amount of the 
guarantee should be established depending on the area affected by the restoration 
and/or the global costs of the restoration. 

(14) On the basis of these rules, Iberpotash obtained from the Generalitat de Catalunya 
a permit to operate its extractive activity of potash in Súria on 9 November 2006 
and in Sallent and Balsareny on 28 April 2008. These permits set the financial 

3  OJ L 101, 21.4.2009, p. 25–25. 



5 

guarantees to EUR 1,130,128 for the site in Balsareny and Sallent and EUR 
773,682.28 (increased to EUR 828,013.24 in 2008) for the site in Súria.  

(15) The Complainant argues that the amount of the guarantees set for Iberpotash is 
largely inferior to the amount that should have been granted by virtue of the 
applicable laws. The Complainant claims that these financial guarantees have not 
been valued correctly and should have been significantly higher. Based on an 
expert study by a consultancy firm Estudi Ramon Folch & Associates of August 
2012, the complainant estimates the costs of restoration in 2012 amounting to 
EUR 24.8 million for Súria and EUR 46.2 million for Sallent and Balsareny. 
Taking into account further accumulation of waste, these costs would increase by 
the expected end of mining activities in 2035 to EUR 38.2 million and EUR 83.8 
million, respectively. The amount of the guarantees would thus cover only around 
2.5% of the expected restoration costs. Based on these figures, the Complainant 
claims that the lower guarantees thus lead to lower costs for Iberpotash in the 
range between EUR 69 and 119 million. 

(16) Further, the Complainant refers to the ruling of the Superior Court of Justice of 
Catalonia of 11 October 2011 that the amount of the financial guarantee for 
Iberpotash's Cogulló heap at its site of Balsareny and Sallent was inferior to the 
amount that should have been granted by virtue of the applicable national law. 
This judgment was confirmed on appeal by the judgment of the Supreme Court of 
9 July 2014. 

(17) In addition, the Complainant refers to statements of the Director of the 
Directorate in charge of Environment at the Generalitat de Catalunya made in 
October 2013 before the Environmental Committee of the Catalan Parliament, 
according to which the required guarantee could in case of Iberpotash possibly 
reach up to EUR 200 million.  

(18) The Complainant claims that by setting a significantly lower level of the financial 
guarantees, the State provides Iberpotash with an economic advantage since it 
relieves Iberpotash of an obligation to set up a substantially higher guarantee.  

(19) The Complainant further claims that the setting up of the financial guarantees is 
imputable to the State since the amount is set by the Generalitat de Catalunya, a 
Spanish autonomous community which is a body of the State. Further, it involves 
transfer of State resources since the Spanish State has a power of control and use 
over the financial guarantees. And among means to provide the guarantee, the law 
includes inter alia State bonds which amount to State resources. Further, the 
purpose of the guarantees is to ensure that the company has financial means 
necessary for restoration of its mining site. By setting the level of the guarantee 
on a too low level, the State risks that a substantial part of the restoration costs 
would need to be paid from public budgets. 

(20) Therefore, the Complainant submits that a reduced level of financial guarantees 
constitutes an illegal State aid for Iberpotash for which there is no valid 
compatibility basis. 

3.2. Measure 2: new brine collector 

(21) The brine collector ("el collector de salmueras") is a facility collecting brine 
(water with high concentration of salt) from several enterprises in the region 
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including Iberpotash and bringing it via a 127.8 km long pipeline directly to the 
sea (preventing thus leakage of the salt to the Llobregat river). The current brine 
collector has been put into operations in 1989 (first phase) and 1995 (second 
phase). Further investments amounting to EUR 62 million in order to increase the 
capacity of the collector were made in 2008. Additional investments into 
renovation and increased capacity of the collector are considered for the future 
(estimated amount of EUR 97 million) bur their realisation is not certain at this 
stage. 

(22) According to the Complainant, the investment in the new brine collector of EUR 
62 million entirely financed by the public authorities (Agencia Catalana del Agua 
– the ACA) constitutes illegal State aid to Iberpotash since this investment, in 
breach of polluter-pays principle addresses pollution from Iberotash mining sites. 
The Complainant claims Iberpotash benefits from the brine collector as it 
prevents leakage of the relevant brine from its mining sites to the Llobregat river. 
And since Iberpotash benefits from the use of this infrastructure, it should have 
contributed to its financing. Finally, the Complainant submits that there is no 
valid compatibility basis for such State aid to Iberpotash. 

3.3. Measure 3: investments in water treatment facilities 

(23) The Complainant submits that the Spanish authorities (Department for 
Environement of the Generalitat de Catalunya, the ACA and the public water 
distribution operator Aguas de Barcelona SA) started in 2008 to finance two 
specific projects aimed at improving the treatment of the water in the purification 
plants of Abrera and Sant Joan Despí located downstream the river Llobregat.  

(24) In the water treatment plant of Abrera, the ACA financed a new mean of 
treatment with reversible electro-dialysis membranes in order to remove the salt 
and other pollutants form the water and avoid that trihalometans get formed 
during the chlorination process. The investments amounted to EUR 73.5 million. 

(25) Similarly, in the water treatment plant of Sant Joan Despí, which supplies about 
50% of the demand from the metropolitan area of Barcelona, an investment in 
reverse osmosis (a technology removing salt and other larger particle pollutants 
from water) was financed by the ACA in the total amount of EUR 49.2 million. 

(26) The Complainant argues that the pollution of the Llobregat river has been caused 
by the mining activities of Iberpotash. He claims that a direct and exclusive 
responsibility of Iberpotash in the pollution of the Llobregat river is clearly 
demonstrated by several documents. The Complainant refers to a report by the 
ACA of 2 March 20124 stating that the mining activities of Iberpotash lead to 
significant contamination of the river Llobregat by salt, causing problems with the 
quality of potable water in the region. The Complainant also submitted a map of 
the Llobregat river (and its affluent Cardener) showing that the concentration of 
salt in the rivers increases significantly immediately once the river passes the 
mining sites and waste heaps of Iberpotash. The Complainant in addition refers to 
a report by the Directorate in charge of Environment of the Generalitat de 

4  Informe Técnico para la valoración ambiental del proyecto Prórroga de la vigencia de arriendo de la 
reserva a favor del Estado nombrada "Zona Catalana", referencia no. 
SGEA/AGM/igqu/20110378MIN. 
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Catalunya of 29 February 2012 allegedly also confirming that the pollution of 
water is only imputable to the activities of Iberpotash5.  

(27) In addition, the Complainant refers to two judgments rendered by the Criminal 
Court of Manresa in 2014 and 2015. The first judgment of 18 December 2014 
condemns three managers of Iberpotash to a two-year imprisonment for the 
environmental damages caused to water in Llobregat river and its affluents by 
leaks from Iberpotash's waste heaps and for not having taken measures to address 
these damages. Further, on 25 February 2015, the Criminal Court rendered an 
additional judgment by which it found the civil liability of Iberpotash for the 
water pollution due to its waste heaps and orders Iberpotash to reimburse the 
costs of the restoration of the environment damaged by its activities. The 
judgments thus confirm the responsibility of Iberpotash for the pollution of the 
Llobregat river with salt, heavy metals and carcinogenic components.  

(28) The Complainant thus claims that the public investments into water treatment 
facilities aimed at removing the pollution caused by Iberpotash and thus, had 
Iberpotash financed the measures aimed at preventing the pollution, these public 
investments would never have been made. Therefore, according to the 
Complainant, Iberpotash is benefitting from a selective economic advantage 
through the environmental measures financed by the State in breach of the 
polluter-pays principle. These measures affect competition and trade and thus 
allegedly constitute an illegal and incompatible State aid for the benefit of 
Iberpotash. 

3.4. Measure 4: covering of Vilafruns waste heap 

(29) The Complainant submits that in December 2007, the Generalitat de Catalunya 
and the Spanish Ministry of Environment concluded an agreement concerning the 
development of an action for the reduction of the environmental impact of the 
waste dump of Vilafruns. The agreement concerned a covering of the heap with a 
waterproof material covered with plants in order to isolate the waste from 
rainwater and take further measures (in particular a drainage system) to prevent 
leaks of the salt water from the heap. According to the Complainant, the overall 
costs of this construction carried out in 2009-2010 amounted to EUR 7.5 million. 

(30) The Complainant argues that it is for Iberpotash to finance the measures 
necessary to limit pollution caused by the waste heaps located on its premises. For 
this reason, a public financing of these measures provides Iberpotash with an 
economic advantage since, contrary to the polluter-pays principle, it is relieved 
from bearing the costs of such environmental measures.  

(31) As such public financing comes from the public resources, is imputable to the 
State, is selectively provided to Iberpotash and is liable to affect trade and 
competition, the Complainant submits that it constitutes an illegally granted State 
aid. 

5  INFORME EN RELATIÓN CON LA CONSULTA DEL MINISTERIO DE AGRICULTURA, 
ALIMENTACIÓN Y MEDIO AMBIENTE SOBRE EL SOMETIMIENTO AL PROCEDIMIENTO 
DE EVALUATIÓN DE IMPACTO AMBIENTAL DEL PROZECTO PRÓRROGA DE LA 
VIGENCIA DE ARRIENDO DE LA RESERVA A FAVOR DEL ESTADO DEMONINADA 
"ZONA CATALANA", Generalitat de Catalunza, Departament de Territori i Sostenibilitat, Direcció 
General de qualitat Ambiental, 29 de febrero de 2012. 
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(32) Further, the Complainant argues that this aid cannot be considered as compatible 
since it is difficult for the public authorities to justify the public financing of this 
installation at the premises of Iberpotash. Responding to the claims of the Spanish 
authorities, the Complainant also argues that the project cannot be qualified as 
pilot project testing a new technology since the method of covering the salt waste 
heaps is a well-known one already used by other mining companies and for at 
least 15 years also in the activity of potash mining, for example in Alsace.  

(33) Therefore, the Complainant considers that the covering of the Vilafruns waste 
heap constitutes an illegal State aid for Iberpotash for which there is no valid 
compatibility basis. 

3.5. Measure 5: Cogulló waste heap study 

(34) The Complainant claims that it seems that a study concerning the waste heap of 
Cogulló (at the Iberpotash mining site at Sallent) has been launched in emergency 
by the Centro Internacional de Hidrología Subterránea. This study aimed at 
identifying how the high salinization of the water around the waste heap could be 
stopped. According to the Complainant, the study costs EUR 3.9 million, while 
only half was paid by Iberpotash and the other half by the ACA. To provide 
evidence of its claims, the Complainant refers to three documents mentioning the 
study.  

(35) First, a study realized by Estudi Ramon Folch and Associates in July 2012 
mentions in a table of ACA investments effected for mitigating the environmental 
impact of the waste heaps among others a "Urgent study for the waste heap of 
Cogulló "6, indicating the costs for the ACA amounting to EUR 1.95 million and 
stating that Iberpotash participates by providing additional EUR 1.95 million. 

(36) Second, the Complainant refers to an article published by an association Eco 
Concern on 29 December 2011, which lists among measures implemented by the 
ACA also a "convention of cooperation between the Agency [the ACA] and 
Iberpotash aimed at minimising and collecting sources of salt water. Area of the 
investment: active waste heap Cogulló (Sallent)"7. The article mentions a total 
amount of investment of EUR 3.9 million, of which 50% paid by Iberpotash. 

(37) Third, the Complainant refers to a report by the ACA of March 2009 where again 
the convention between the ACA and Iberpotash concerning Cogulló is listed 
among ten measures financed by the public authorities. The report mentions total 
investment of EUR 3.93 million of which 50% paid by the ACA and 50% by 
Iberpotash. 

(38) The Complainant considers that in line with the polluter-pays principle it is the 
responsibility of Iberpotash, as the operator responsible for the pollution caused 
by the waste heap, to prevent water and soil pollution and rehabilitate the lands 
affected after the closure of the waste facilities. Therefore, according to the 
Complainant a public financing of a study aimed at identifying such measures 
with respect to Iberpotash's Cogulló waste heap constitute an illegal and 
incompatible State aid. 

6  Estudio de urgencia de la escombrera de Cogulló 
7  Conveni de collaboracio entre l’Agencia i Iberpotash per a la minimitzacio I recollida de surgencies 

salinitzades. Ambit d’actuacio: Runam actiu del Cogullo (T.M. Sallent) 



4. COMMENTS OF THE SPANISH AUTHORITIES 

4.1. Measure 1: reduced financial guarantees 

(39) The Spanish authorities argue that the measure does not involve any transfer of 
State resources. The guarantee is set up as a bank guarantee by Iberpotash at the 
Spanish branch of Banque Nationale de Paris (BNP Paribas). The funds are thus 
not part of the budget of the Generalitat de Catalunya and can be used by the State 
only for measures strictly defined by the law, in particular for financing the 
removal of waste, restoration of the site and other environmental measures in case 
Iberpotash does not fulfil its environmental obligations. The State does not 
acquire any interest on the funds of the guarantee or any other financial advantage 
which would be reduced in case of a lower amount of the guarantee. 

(40) The Spanish authorities further argue that the amounts of the guarantees have 
been set in line with the criteria set by the national law and in particular in view 
of the measures previewed by the restoration plan. They add that following 
modifications in the environmental permit for Iberpotash, the amount of the 
guarantees have been revised in 2015, amounting to EUR 6,979,471.83 for the 
site in Balsareny and Sallent and EUR 6,160,872.35 for the site in Súria. While 
the guarantee for Súria has been effectively increased as of May 2015, the amount 
for Balsareny and Sallent has been submitted for approval to the national court as 
part of the implementation of the judgment of 11 October 2011 (see recital (16) 
above). The national court has not yet ruled on the new amount of the guarantee 
as it awaited the submission of a new restoration plan for the relevant site. 

4.2. Measure 2: new brine collector 

(41) The Spanish authorities explain that while the brine collector has been indeed 
fully financed by public authorities (the ACA), the users of the collector pay fees 
depending on their share of collector's capacity.  

(42) The Spanish authorities provided a detailed description of the calculation of the 
fees paid by individual users in order to cover both the amortisation of the 
investment (both the initial investments and any subsequent extensions and 
renovations) and its operating costs. The fee is composed of two components – a 
fixed fee set in proportion of the use of collector's capacity and aimed at 
amortisation of the investment, and a variable fee aimed at covering the operating 
costs as well as maintenance of the collector.  

(43) Apart from Iberpotash, other companies such as Ercros Industrial, SA or Solvin, 
SL, also use the collector and pay the relevant fees. The total payments of 
Iberpotash for use of the collector amounted for the years 2004-2013 to around 
EUR […]* million. 

4.3. Measure 3: investments in water treatment facilities 

(44) The Spanish authorities claim that the activities of Iberpotash are not the only 
source of increased salinity of the Llobregat river. As indicated also in the 
documents referred to by the Complainant (in particular the report by the ACA of 
2 March 2012), there are two main sources of the high salinity of Llobregat: (i) a 
natural one due to the naturally high salinity of the region, and (ii) a man-made 
one related in particular to the mining activities in the region. Both of these 
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sources lead to an increased concentration of salt and related pollutants in the 
Llobregat river and to the necessity to adapt the water treatment facilities 
accordingly.  

(45) Therefore, even though the Spanish authorities acknowledge that Iberpotash's 
mining activities do contribute to the pollution of the Llobregat river, the 
company's activities are not the sole and exclusive responsible factor for this 
pollution. In addition as regards the pollution caused by Iberpotash, the Spanish 
authorities note that environmental permits for its mining activities incorporate 
measures for Iberpotash to take in order to minimise its impact on the 
environment. The investments of the Spanish authorities into the improvement of 
the water treatment facilities in Abrera and Sant Joan Despí do not in any way 
relieve Iberpotash of these obligations. 

(46) As regards the judgments by the Criminal Court in Manresa, which are not final 
as they have been appealed to the appeal court (Audiencia Provincial de 
Barcelona), the Spanish authorities do not agree that they would confirm any 
State aid to Iberpotash due to the investments in the water treatment plants. The 
objective of these investments was to guarantee the quality of potable water for 
Barcelona metropolitan area. The public water supplier is responsible for ensuring 
an adequate quality of the drinkable water in line with the applicable rules. The 
investments in the water treatment facilities were necessary to increase the 
potable water quality in order to comply with requirements previewed by the 
Royal Decree 140/2003 for the year 2009. In addition, ensuring these quality 
standards was significantly affected also by the droughts in the Catalan region 
during the years 2007 and 2008.  

(47) For all these reasons, it was for the public administration to make the necessary 
investments ensuring the drinkable water quality in the region in line with the 
applicable standards. 

(48) Finally, the Spanish authorities stress that these investments in no way relieve 
Iberpotash of its obligations to take the environmental measures included in its 
environmental permits of 2006 and 2008. These measures include specific 
investments to be made by Iberpotash aimed at reducing the water pollution due 
to its mining activities.  

4.4. Measure 4: covering of Vilafruns waste heap 

(49) The Spanish authorities argue that the measure concerns a waste heap at a site 
where mining activities have stopped already as of 1973, i.e. long before it was 
privatised to Iberpotash in 1998. Therefore, the heap concerns solely waste 
resulting from the past mining activities to which Iberpotash has not added any 
new waste.  

(50) Spain further argues that the aim of the project agreed between the Generalitat de 
Catalunya and the Ministry of Environment in their agreement of 17 December 
2007 was never to provide any economic advantage to Iberpotash but rather to 
address, in the public interest, the negative environmental impacts of the 
Vilafruns waste heap. They further argue that due to other sources of increased 
salinity of water in the region, it was allegedly difficult to attribute a concrete 
responsibility for the contamination to Iberpotash and it was for the public 
authorities to ensure protection of the environment.  
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(51) Further, the Spanish authorities argue that only the investment costs amounting in 
total to EUR 7,887,571 were covered by the public authorities: EUR 4 million by 
the Ministry of Finance and the remaining part by the ACA. However, the 
operating and maintenance costs of the installation have been covered by 
Iberpotash. 

(52) In addition, the Spanish authorities claim that the roofing of Vilafruns waste heap 
was a pilot project aimed at testing this new type of measures which at that time 
were new and untested. Vilafruns waste heap has been chosen for the project due 
to its specific characteristics: smaller volume, location as the first waste along the 
Llobregat river and the fact that the site is no longer active. The Spanish 
authorities claim that that the technology is not comparable to other sites. The 
main objective of these measures on other sites, such as those in Alsace, is 
primarily landscape restoration and the fact that salt is gradually taken away by 
rainwater is considered as positive. On the other hand, the main objective of the 
Vilafruns covering was to prevent that any rainwater enters into contact with the 
salt in the heap. For that reason, the impermeable foil is placed four meters below 
the natural surface. Therefore, the technology differs from other applications on 
other sites and the need for a pilot project was a genuine one. It enabled the 
authorities to test the methodology, obtain empirical data on its effectiveness and 
quantify the relevant costs so that, if successful, such technology could then be 
applied also to other waste heaps with the aim to limit their negative 
environmental impact. 

(53) The Spanish authorities further clarify, that the project is part of a general plan for 
improved management of the Catalan water basin including various measures; 
some financed from public while others from private resources. In addition, the 
Spanish authorities claim that Iberpotash was under no obligation to construct 
such facility. 

(54) Finally, the Spanish authorities claim that the measure does not constitute State 
aid because there is no appreciable effect on trade and competition since the 
objective of the measure is clearly of public interest.  

(55) Alternatively, they claim that the measure constitutes a compatible State aid either 
as aid for the remediation of contaminated sites according to section 3.1.10 of the 
2008 Guidelines on State aid for environmental protection or directly under 
Article 107(3)(c) TFEU) as aid for a pilot project enabling testing a new 
technology. 

4.5. Measure 5: Cogulló waste heap study 

(56) The Spanish authorities clarified that the amount of EUR 3.9 million referred to in 
the documents put forward by the Complainant does not indicate the costs of any 
study but an estimation of costs of planned future measures agreed between the 
Catalan authorities and Iberpotash in a convention of 13 December 2007.  

(57) These measures aim at capturing sources of salt water ("surgencias salinas") in 
the area close to the Iberpotash's site of Cogulló. These sources of salt water 
contribute to the increased salinity of the Llobregat river and connected 
environmental problems. Taking measures preventing negative effects of these 
sources is part of the ACA's plan for a hydrological and environmental restoration 
of the Llobregat river basin. According to Spain, it was not possible to verify to 
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what extent these sources are due to the activities of Iberpotash or to a natural 
origin. For this reason, Iberpotash and the authorities accepted as a compromise 
solution to pay each half of the relevant costs.  

(58) Finally, the Spanish authorities clarify that these measures have not yet been 
implemented since they are dependent on the planned extension of the brine 
collector necessary for evacuation of the collected salt water. In view of the 
insufficient capacity of the existing collector and uncertainties about its future 
extension, the execution of the convention was first several times postponed and 
then finally the implementation of the measures agreed in the convention has been 
made conditional on the finalisation of the extension of the collector. 

5. ASSESSMENT 

(59) By virtue of Article 107(1) of the Treaty, any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of certain 
goods shall, in so far as it affects trade between Member States, be incompatible 
with the internal market. The concept of State aid thus applies to any advantage 
granted directly or indirectly, financed out of State resources, granted by the State 
itself or by any intermediary body acting by virtue of powers conferred on it.  

(60) To be State aid, a measure must stem from State resources and be imputable to 
the State. In principle, State resources are the resources of a Member State and of 
its public authorities as well as the resources of public undertakings on which the 
public authorities can exercise, directly or indirectly, a controlling influence. 

(61) In order to determine whether the different measures assessed conferred an 
economic advantage to Iberpotash and therefore whether the measures involve 
State aid, the Commission will assess whether Iberpotash received an economic 
advantage which it would not have obtained under normal market conditions. 

(62) Finally, the measures in question must distort or threaten to distort competition 
and be liable to affect trade between Member States. 

(63) Inasmuch as the measures under assessment entail State aid within the meaning of 
Article 107(1) of the Treaty, their compatibility must be assessed in the light of 
the exceptions laid down in paragraphs 2 and 3 of that Article. 

5.1. Existence of State aid 

5.1.1. Measure 1: reduced financial guarantees 

(64) In the first place, the Commission analysed whether a lower amount of the 
guarantee would represent any transfer of State resources.  

(65) The financial guarantee by Iberpotash is provided in the form of a bank guarantee 
which is not freely available to the State. It can be used only for measures strictly 
defined by the law, in particular for financing the removal of waste, restoration of 
the site and other environmental measures in case Iberpotash does not fulfil its 
environmental obligations. The State does not acquire any interest on the funds of 
the guarantee or any other financial advantage which would be reduced in case of 
a lower amount of the guarantee. Further, the State has so far not been in a 
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position that it would need to make any use of the guarantee for any of the above 
purposes. 

(66) However, even though the guarantee cannot be used freely by the State, the fact 
that the guarantee is lower than necessary for the restoration of Iberpotash's sites 
creates a risk for the State that such restoration, in case Iberpotash does not or is 
not able to fulfil its obligations in the future, would need to be paid from the 
public resources and not by Iberpotash.  

(67) Therefore, the Commission cannot exclude at this stage that setting an amount of 
the guarantee too low can involve at least a potential transfer of State resources. 
Spain is invited to provide further evidence and arguments addressing the impact 
of the level of the financial guarantees on the State resources. 

(68) As regards the existence of economic advantage, according to Article 14 of the 
Extractive Waste Directive, the competent national authorities must, "prior to the 
commencement of any operations involving the accumulation or deposit of 
extractive waste in a waste facility, require a financial guarantee (e.g. in the form 
of a financial deposit, including industry-sponsored mutual guarantee funds) or 
equivalent". The aim of this guarantee is that "all obligations under the permit 
issued pursuant to this Directive, including after-closure provisions, are 
discharged" and that "there are funds readily available at any given time for the 
rehabilitation of the land affected by the waste facility". According to Article 
14(2) of the Directive, the calculation of the guarantee should be made on the 
basis of (i) the likely environmental impact of the waste facility, and (ii) the 
assumption that independent and suitably qualified third parties will assess and 
perform any rehabilitation work needed. The size of the guarantee shall be 
periodically adjusted in accordance with any rehabilitation work needed. 

(69) Therefore, while setting out general criteria, the relevant EU legislation leaves a 
substantial degree of appreciation for the national authorities in determining the 
actual amount of the financial guarantee. The Commission notes in this respect, 
that the letters of formal notice of the Commission of July 2014 and September 
2015 do not include the amount of financial guarantees among the alleged 
breaches of the Extractive Waste Directive. 

(70) As regards the national rules, the Extractive Waste Directive has been transposed 
to the Spanish law by a Royal Decree 975/2009 of 12 June 2009 on waste 
management in mining and quarrying and protection and rehabilitation of areas 
affected by mining activities. However, in the Catalan region the permits, 
restoration plans and guarantees in case of mining companies had been governed 
even before by the Law 12/1981 of 24 December 1981 establishing additional 
measures for the protection of natural sites affected by mining activities and the 
Decree 202/1994 of 14 June 1994 establishing the criteria for determining the 
guarantees related to the restoration programmes for mining activities. According 
to these rules, the amount of the guarantee should be established depending on the 
area affected by the restructuring and/or the global costs of the restructuring. 

(71) The Commission notes that there are several elements suggesting that the amount 
of the financial guarantees could indeed be inferior to the level required under the 
national legislation. In particular, the ruling of the Superior Court of Justice of 
Catalonia of 11 October 2011 found that the amount of the financial guarantee for 
Iberpotash's Cogulló heap at its site of Balsareny and Sallent was inferior to the 
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amount that should have been granted by virtue of the applicable national law. 
This judgment was confirmed on appeal by the judgment of the Supreme Court of 
9 July 2014. In addition, some statements of the Director of the Directorate in 
charge of Environment at the Generalitat de Catalunya made in October 2013 
before the Environmental Committee of the Catalan Parliament suggest that the 
required guarantee should in case of Iberpotash be significantly higher, possibly 
reach up to EUR 200 million. Finally, the Complainant refers to a study by 
environmental experts estimating the restoration costs for Iberpotash mining sites 
to amount at EUR 71 million (in 2012) or even at EUR 122 million (in 2035). 

(72) The Spanish authorities argue that the amounts of the guarantees have been set in 
line with the criteria set by the national law and in particular in view of the 
measures previewed by the restoration plan. They add that following 
modifications in the environmental permit for Iberpotash, the amount of the 
guarantees have been revised in 2015, amounting to EUR 6.98 million for sites in 
Balsareny and Sallent and EUR 6.16 million for the site in Suria. While the 
guarantee for Súria has been effectively increased as of May 2015, the amount for 
Balsareny and Sallent has been submitted for approval to the national court as 
part of the implementation of the judgment. The national court has not yet ruled 
on the new amount of the guarantee as it awaited the submission of a new 
restoration plan for the relevant site. 

(73) Therefore, there is evidence suggesting that the original total amount of less than 
EUR 2 million is rather low compared to the estimated restoration costs. This has 
been also explicitly confirmed by the national court for Balsareny and Sallent site, 
finding that the amount of the guarantee was not in line with the provisions of the 
national law. Further, in view of the pending court decision, it is not clear at this 
stage whether the proposed new amount of around EUR 13 million in total is 
correct or not. However, at least for the period between 2006 and 2015, it cannot 
be excluded at this stage that Iberpotash benefitted from a lower guarantee than 
would have been appropriate under the national laws and thus enjoyed some 
economic advantage, in the form of lower fees for the bank guarantee of a 
significantly lower amount.  

(74) On the other hand, it may seem questionable whether existence of an economic 
advantage to Iberpotash can be based on the fact that its obligations under 
environmental legislation have been increased due to a revision of the 
administrative decision by the national court. This seems as a standard decision 
making process whereby a lower instance decision may be reviewed by a higher 
instance (court). Whether such revision in this case leads to existence of an 
economic advantage needs to be further explored during the formal investigation 
procedure.  

(75) In view of the above, the Commission has doubts whether there is any advantage 
to Iberpotash due to the amount of the guarantee set by the national authorities. 
Spain is invited to provide further evidence and arguments addressing the 
existence of an undue economic advantage to Iberpotash due to the level of the 
financial guarantees. 

(76) In case the lower financial guarantees provide an economic advantage to 
Iberpotash, the measure would be liable to distort competition by diminishing the 
costs of Iberpotash to the disadvantage of its competitors. In addition, since 
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potash as well as salt are traded across EU Member States, the measure would 
also be liable to affect trade between member States. 

(77) In conclusion, the Commission cannot exclude at this stage that Measure 1: 
reduced financial guarantees may constitute State aid and will further address this 
issue within the framework of formal investigation proceedings.  

5.1.2. Measure 2: new brine collector 

(78) The construction and operation of the collector have been financed by the public 
resources (the ACA). However, all enterprises using the collector pay fees. The 
fees are calculated so that both the amortisation of the investment (the initial 
investments and any subsequent extensions and renovations) and the operating 
costs of the brine collector are covered by the individual users in proportion to 
their actual use of collector's capacity.  

(79) The fees charged to the users of the brine collector are based on Article 73.1 of 
the Legislative Decree 3/20038 stipulating as follows: 

73.1 . In cases justified by the characteristics, the danger or special 
circumstances of water use or pollution by a particular taxpayer, the 
Administration may build or operate facilities for production, treatment or 
disposal in order to specifically address the source of contamination or lack 
of available resources; the Government by its regulation can agree to modify 
or replace the general or specific water fees, as appropriate, by the 
application of one or more charges that the relevant subject subject would be 
obliged to pay; their annual amount is determined by the sum of the amounts 
set having regard to the following elements: a) discharge or flow reached, b) 
amount of investment, c) annual operating cost, d) useful life of the 
infrastructure.9 

(80) In line with Article 73.1, the fees charged to the users of the brine collector are 
thus calculated on the basis of the elements listed above: total volume of brine 
discharged, total volume of the investments in the brine collector, annual 
operating costs (distributed among the users depending on the individual 
quantities discharged) and useful life of the brine collector (25 or 30 years for 
different parts of the collector). 

(81) The annual fixed fee aimed at amortisation of the investment is set as a fixed rate 
per volume discharged by individual users for the upper part of the collector till 
Sant Boi de Llobregat (Iberpotash pays 36.6% and 36.1% of the total amount of 
the fixed fee for its sites at Súria and Sallent, respectively) and as 8% of the total 
investments, taking into account 4% amortisation rate and the consumer price 

8  Decreto Legislativo 3/2003, de 4 de noviembre, por el que se aprueba el Texto refundido de la 
legislación en materia de aguas de Cataluña. 

9  73.1. En los casos en que, por razón de las características, la peligrosidad o la incidencia especiales del 
uso del agua o de la contaminación producida por un sujeto pasivo determinado, la Administración 
construya o explote instalaciones de producción, tratamiento o evacuación para atender concretamente 
el foco de contaminación o la falta de disponibilidad del recurso, el Gobierno, mediante disposición 
reglamentaria, puede acordar modificar o sustituir el tipo de gravamen general o específico del canon 
del agua, según el caso, por la aplicación de una o más exacciones a cuyo pago está obligado aquel 
sujeto, determinada su cuantía anual por la suma de las cantidades que se acuerden en relación con las 
siguientes magnitudes: a) Caudal vertido o alcanzado, b) Importe de la inversión, c) Coste de 
explotación anual, d) Vida útil de la infraestructura. 
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index for a given year, for the lower part of the collector between Sant Boi de 
Llobregat and the sea (Iberpotash paying 29.03% and 28.64% of the total amount 
of the fixed fee for its sites at Súria and Sallent, respectively). The variable fee 
aimed at covering the operating and maintenance costs depends on the annual 
volume discharged to the collector by individual users. The ACA, itself also a 
user of the brine collector for natural sources of salt water, covers 50% of the total 
variable fee for the upper part of the collector and 6.52% of the total variable fee 
for the lower part of the collector.  

(82) The total payments of Iberpotash for use of the collector have been significant, 
amounting for the years 2004-2013 to more than EUR […] million. 

(83) Apart from the specific fees for the use of the brine collector, Iberpotash as well 
as other users also pay the general water discharge rate ("gravamen general del 
canon del agua") set as a fixed rate per cubic meter and representing an additional 
contribution to the water infrastructure operated by the ACA. 

(84) Therefore, even though the collector has been built from public resources, all 
users are charged fees for its utilisation. The calculation of the fees is set in 
advance and seems prima facie reasonable, covering both the operating costs as 
well as amortisation of all the investment costs of the brine collector.  

(85) Despite a general claim that it is highly likely that the fee paid by Iberpotash for 
the use of the brine collector is too low, the Complainant has provided no specific 
evidence that these fees could be unreasonable or unfairly low. 

(86) Therefore, the preliminary investigation has shown that Iberpotash is paying a fee 
for the use of the brine collector, covering both the amortisation of public 
investments as well as operations and maintenance of the collector. The 
Commission thus does not consider that the investment of the Spanish authorities 
in the brine collector provides any economic advantage to Iberpotash. 

(87) Therefore, the Commission considers that Measure 2 (new brine collector) does 
not constitute State aid to the advantage of Iberpotash.  

5.1.3. Measure 3: investments in water treatment facilities 

(88) The Commission reviewed the claims of the Complainant that the pollution of the 
Llobregat river making necessary the investments in water treatment facilities is 
exclusively due to Iberpotash's activities and thus to be paid for by Iberpotash.  

(89) The investigation has shown that Iberpotash's activities indeed contribute to the 
pollution of the water in the Llobregat river basin by salt and other pollutants. 
However, even the documents cited by the Complainant clearly state that 
Iberpotash is not the only and exclusive source of the pollution. The report by the 
ACA of 2 March 2012 states that "geologically, the Bages basin is naturally a 
salty basin. Therefore, it is accepted that there are two sources of salinity, a 
natural one and a man-made one"10". Similarly, another document of the ACA of 
March 2009 states that "[t]he salinity of water in the Llobregat river basin has 
two origins: natural and man-made, due to the existence of a natural potash basin 

10  "Geológicamente, la cuenca del Bages es una cuenca salina de forma natural. Por lo tanto se acepta 
que hay dos orígenes de la salinidad, origen natural y antrópico.", the ACA report of 2 March 2012, 
page 4. 
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and due to its historical mining exploitation (Cardona, Súria, Balsareny and 
Sallent)11".   

(90) Even though the mentioned documents focus on measures to be taken to reduce 
the impact of the man-made salinity sources, i.e. the mining activities of 
Iberpotash, this does not confirm exclusivity of the man-made sources of 
pollution. It is rather a consequence of the fact that eliminating the natural sources 
of the salinity in the region is more difficult.  

(91) Studies made by the ACA in cooperation with the University of Barcelona 
confirmed that the mining activities do contribute to the high salinity of the water 
by identifying sources of salt water originating from the mines. However, 
establishing the exact contribution of each of these two sources of high salinity is 
difficult. In view of the various other reasons for the investments in the salinity 
plants put forward by the Spanish authorities (natural salinity of the region, 
increased drinkable water quality requirements, deterioration of water quality due 
to draughts in 2007 and 2008), it is likely that these improvements of the water 
treatment plants would have been necessary even in the absence of Iberpotash's 
mining activities. Therefore, the improvements in the water treatment plants 
(located around 50km and 70km downstream from Iberpotash's sites) cannot be 
regarded as dedicated infrastructure aimed at remedying exclusively the 
consequences of its mining activities. 

(92) Therefore, it cannot be expected that Iberpotash would be obliged to pay these 
investments. According to the national legislation, it is indeed the responsibility 
of the relevant water suppliers to make sure that the drinkable water they produce 
and distribute corresponds to the applicable quality standards. On the other hand, 
the responsibility of Iberpotash is to follow the relevant environmental protection 
rules and make sure that it takes all the necessary measures to prevent pollution of 
water in the Llobregat river basin due to its activities. This is reflected by the fact 
that the relevant environmental permits of 2006 and 2008 contain measures that 
Iberpotash is required to take to achieve this objective. Iberpotash's operation is 
supposed to be lawful if carried out within the limits of its environmental permits.  

(93) The public investments in this case do not relate to anti-pollution measures for 
which Iberpotash is responsible but rather to the existence of public duties in 
supplying drinkable water to the population. Therefore, they do not reduce the 
investment or operating costs of Iberpotash. This contrasts with previous State aid 
cases where the Commission found aid related to a breach of the polluter-pays 
principle. These cases were based on the fact that public authorities paid for 
directly removing the sources of pollution by the undertaking and thus lowering 
its direct costs (investment into environmental equipment in power generation12, 
environmentally-sound disposal of manure for farmers13, disposal of animal 

11  "La salinització de l'aigua de la conca del Llobregat té un doble origen: natural i antròpic per 
l'existència d'una conca potàssica natural i d'una explotació minera històrica d'aquesta (Cardona, Súria, 
Balsareny i Sallent).", the ACA report  ACTUACIONS PORTADES A TERME PER L'AGÈNCIA 
CATALANA DE L'AIGUA PER LA MINIMITZACIÓ DE LA INCIDÈNCIA DELS RUNAMS 
SALINS DE LA COMARCA DEL BAGES I LA MILLORA DE LA QUALITAT DE LES AIGÜES 
SUPERFICIALS I SUBTERRÀNIES DE LA CONICA DEL RIU LLOBREGAT, March 2009. 

12  Commission Decision of 6.2.2012 in case SA 29 427- Malta- State Aid to Environmental project for 
Delimara Power Station 

13  See Commission Decision 92/316/EEC of 11 March 1992 concerning aid envisaged by the 
Netherlands Government in favour of an environmentally-sound disposal of manure. 
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carcasses and slaughterhouse waste for farmers and slaughterhouses14, removal 
and recycling of industrial dust arising from the operations of a steel mill15).  

(94) The fact that Iberpotash's activities contribute to the water pollution in the region 
is not ignored but it is reflected in its environmental obligations. Both those based 
on the remedial measures listed in the environmental permits of its mining 
activities and those resulting from the general environmental legislation. This is 
also confirmed by the judgments rendered by a criminal court in 2014 and 2015. 
These judgments condemned three managers of Iberpotash for criminal offences 
related to the environmental damages to water by Iberpotash's operations, found 
Iberpotash itself liable for these damages and ordered it to cover the costs of 
restoration of the damage due to the high level of salinization and to take measure 
to prevent such pollution and bring the level of salinity of the affected rivers to 
their natural level. This demonstrates that the public investments in the drinkable 
water facilities made in 2008-2009 have not affected the responsibility of 
Iberpotash not to pollute and to take necessary measures in this respect. 
Addressing the pollution caused by Iberpotash's mining sites to surface water and 
groundwater in the region remains the responsibility of Iberpotash and has not 
being removed by the improvements of water treatment plants cleaning solely the 
water distributed via the water supply system in Barcelona metropolitan region 
but not the water in the Llobregat river as such. 

(95) It is also noteworthy that the judgment of the criminal court does not require 
Iberpotash to ensure that the salinity of water in the river is fully eliminated but 
rather to take measures ensuring that the salinity returns to its natural level before 
the mining activities started. This further confirms the above finding that 
Iberpotash is not responsible for all the increased salinity of water in the 
Llobregat river basin and that, even without its mining activities, the water 
treatment facilities would most likely have needed to be adapted to the natural 
salinity of water in the region in order to fulfil increased quality requirements. 
Indeed there is no evidence that these facilities have been conceived to remedy 
shortfalls on Iberpotash's compliance with its environmental permit obligations so 
that if Iberpotash fully complied with its obligations no facilities at all would be 
needed.  

(96) Therefore, the available evidence indicates that the public investments in the 
water treatment facilities have not relieved Iberpotash of any of its obligations. 
Therefore, the Commission concludes that Iberpotash has not received an undue 
economic advantage due to these investments and they thus do not constitute 
State aid. 

5.1.4. Measure 4: covering of Vilafruns waste heap 

(97) According to the information provided by the Spanish authorities, the investment 
in the covering of the salt waste heap amounted to almost EUR 7.9 million. 
Financing for the investment has been provided by two public authorities - the 
Ministry of Environment (EUR 4 million) and the ACA (almost EUR 3.9 
million). As such, the measure involves State resources and is imputable to the 
State. 

14  See preliminary ruling in case GEMO, C-126/01, ECLI:EU:C:2003:622. 
15  See Commission Decision 1999/227/ECSC of 29 July 1998 on aid granted by the Land of Lower 

Saxony (Germany) to Georgsmarienhütte 
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(98) The investment realised in 2009-2010 relates to a waste heap located on a former 
mining site which is in Iberpotash's ownership. This installation is thus clearly 
dedicated to Iberpotash.  

(99) The Spanish authorities argue that the heap had been created and the mining 
activities stopped well before the site was taken over by Iberpotash. However, the 
Spanish authorities indicated that the privatisation documents relating to the sale 
of the shares in the potash mining companies in the Bages region do not contain 
any specific provisions relieving Iberpotash from its environmental obligations 
with respect to the Vilafruns site taken over as part of the transaction. Neither was 
any pledge on new investments made by the Spanish authorities as part of the 
privatisation process. It thus seems at this stage that Iberpotash is liable for 
ensuring environmental protection measures required under the relevant 
legislation and also for any environmental damage caused by Vilafruns waste 
heap. The Spanish authorities have not provided any evidence to the contrary.  

(100) The responsibility of Iberpotash for taking necessary measure to prevent salt leaks 
from its extractive waste heaps seems to be also confirmed by the criminal court 
judgments in 2014 and 2015. The judgments related only to its active waste heaps 
of Súria and Sallent. However, the fact that in case of Súria and Sallent part of the 
waste also originates from mining activities before the sites have been taken over 
by Iberpotash has apparently not affected its current responsibility for protecting 
environment. Therefore, the general principle of civil responsibility of Iberpotash 
for the pollution from waste heaps on its sites and in its possession seems to apply 
also to Vilafruns waste heap.  

(101) The Commission thus considers at this stage that despite an absence of an explicit 
obligation to invest into such covering, Iberpotash may have had a general 
obligation under the EU and national legislation to take measures necessary to 
minimise pollution from its Vilafruns waste heap.  

(102) In this respect, Article 4(2) and (3) of the Extractive Waste Directive stipulates as 
follows: 

2. Member States shall ensure that the operator takes all measures necessary 
to prevent or reduce as far as possible any adverse effects on the 
environment and human health brought about as a result of the management 
of extractive waste. This includes the management of any waste facility, also 
after its closure, and the prevention of major accidents involving that facility 
and the limiting of their consequences for the environment and human health. 

3.   The measures referred to in paragraph 2 shall be based, inter alia, on the 
best available techniques, without prescribing the use of any technique or 
specific technology, but taking into account the technical characteristics of 
the waste facility, its geographical location and the local environmental 
conditions.  

(103) These obligations of the operator are in particular established by the Spanish law 
in Article 3(1) of the Royal Decree 975/2009 of 12 June 2009 on waste 
management in mining and quarrying and protection and rehabilitation of areas 
affected by mining activities . 
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(104) The installation of the covering of the waste heap and a related drainage system 
aimed at reducing the pollution caused by leaks from the Vilafruns heap. 
Therefore, the construction of the facility enabled Iberpotash to better prevent 
pollution without having to pay the investment costs. In view of this, the 
financing of the covering by the public authorities most likely involved an 
economic advantage to Iberpotash since it was able to better fulfil its 
environmental obligation without having to finance the investment costs. Even 
though the Spanish authorities claim that providing economic advantage was 
never an objective of this project, State aid is an objective concept and thus the 
intentions of the authorities are not relevant. 

(105) The measure is clearly selective as only Iberpotash's Vilafruns heap has been 
supported in this way. Finally, it is liable to distort competition and affect trade 
since the public financing covered environmental protection costs which 
otherwise would have had to be covered by Iberpotash. This is confirmed by the 
fact that, in view of the successful results of the project, the Spanish authorities 
have included the costs of a similar covering in the calculation of a financial 
guarantee for another waste heap of Iberpotash in Cogulló. By reducing 
Iberpotash's costs of environmental measures necessary for its Vilafruns waste 
heap, Iberpotash has received an advantage over its competitors that have to bear 
the full costs of their environmental obligations. The measure was thus likely to 
distort competition on the market. In addition, since potash as well as salt are 
traded across EU Member States, the measure would also be liable to affect trade 
between member States.   

(106) Therefore, the Commission concludes that measure 4 is at this stage likely to 
constitute State aid and invites the Spanish authorities to provide further 
comments on this preliminary conclusion. 

5.1.5. Measure 5: Cogulló waste heap study 

(107) On the one hand, the Complainant claims that the Spanish authorities financed 
50% of the total EUR 3.9 million costs of a study analysing the restoration of 
Cogulló waste heap. On the other hand, the Spanish authorities claim that no such 
amount was paid for the study and that rather the amount concerns planned future 
measures that have not yet been implemented. 

(108) The Commission analysed the documents on which the Complainant based its 
claims. The study realized by Estudi Ramon Folch and Associates in July 2012 
gives an impression that it may have been the study costing EUR 3.9 million. 
However, the description of the measure in this document is very short and 
unclear. The other two documents indicated by the Complainant are more 
detailed. However, a careful reading of their content does not support the claims 
of the Complainant. The article published by an association Eco Concern on 29 
December 2011 clearly indicates that while the study had been already finished, 
the planned investments of EUR 3.9 million are still pending and not 
implemented. The report by the ACA of March 2009 does not even mention any 
study and only describes the convention between Iberpotash and the ACA of 
December 2007. Its description of the investments of EUR 3.93 million agreed in 
the convention also indicates that these investments are dependent on the 
extension of the brine collector that has not yet been implemented.  
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(109) Therefore, the evidence put forward by the Complainant does not support its 
claims that the public authorities have paid EUR 1.95 million (i.e. 50% of the 
total costs amounting to EUR 3.9 million) for a study concerning the waste heap 
of Cogulló. On the contrary, the documents largely support the explanations 
provided by the Spanish authorities that the amount refers to planned measures 
which are at the moment in any way on hold, awaiting the future expansion of the 
brine collector. 

(110) The Commission thus concludes that the preliminary investigation has not 
confirmed any State aid granted in connection with the study concerning the 
waste heap of Cogulló.  

5.2. Unlawful aid 

(111) Article 108(3) of the Treaty states that a Member State shall not put an aid 
measure into effect before the Commission has adopted a decision authorising the 
measure. 

(112) The Commission notes that, if the measures identified (i.e. measures 1 and 3) 
were to constitute State aid, they would have been granted in breach of the 
notification and stand-still obligations laid down in Article 108(3) TFEU. Thus, 
the Commission considers at this stage that measures 1 and 3 granted to 
Iberpotash appear to constitute unlawful state aid. 

5.3. Compatibility 

(113) In Section 5.1 above, the Commission came to a preliminary conclusion that 
measures 1 (reduced financial guarantees) and 3 (covering of Vilafruns waste 
heap) may constitute State aid. Therefore, in this section the Commission will 
analyse compatibility of these two measures in the light of the exceptions laid 
down in paragraphs 2 and 3 of Article 107 of the Treaty. 

5.3.1. Measure 1: reduced financial guarantees 

(114) The Spanish authorities have so far not provided any arguments as to 
compatibility of this measure.  

(115) The Commission notes that the measure would constitute an operating aid to 
Iberpotash due to lower costs of the financial guarantee that Iberpotash would 
have to bear. Such operating aid is highly unlikely to be considered compatible 
with the internal market as the Commission has found no appropriate 
compatibility basis.  

(116) The Spanish authorities are invited to provide their views and evidence on a 
possible compatibility of measure 1. 

5.3.2. Measure 4: Covering of Vilafruns waste heap  

(117) The Spanish authorities argued that such aid would be compatible with the 
internal market as aid for the remediation of contaminated sites according to 
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section 3.1.10 of the Community Guidelines on State aid for environmental 
protection16 ("2008 Environmental Aid Guidelines").  

(118) Alternatively, the Spanish authorities argue that the aid can be considered 
compatible directly under Article 107(3)(c) TFEU as a pilot project aiming at 
testing a new technology for preventing salt waste heap leakages. The Vilafruns 
site has been chosen for this pilot project due to its particular characteristics. By 
providing the authorities with data about actual results, it would enable them to 
better address the general problem of salt waste heaps in the region. In this 
respect, the project is expected to contribute to the preservation, protection and 
restoration of environment in the region of the Llobregat river basin and thus 
pursues general public interest.  

(119) The Commission considers that Article 107(3)(c) cannot be applied directly since 
this aid clearly constitutes environmental aid to Iberpotash and thus must be 
assessed under the 2008 Environmental Aid Guidelines.  

(120) As regards section 3.1.10 of the 2008 Environmental Aid Guidelines concerning 
the aid for the remediation of contaminated sites, one of the compatibility 
conditions under the 2008 Environmental Aid Guidelines is that the polluter 
cannot be clearly identified. Where there is clearly identifiable polluter, the 
remediation should be paid by that person based on the polluter-pays principle 
and no aid can be granted. However, in the case at hand the polluter is identified 
since there are no doubts that the relevant pollution is caused by a waste heap on 
Iberpotash's premises and in its possession. As explained above in Section 5.1.4, 
Iberpotash has a general obligation to take measures necessary to minimise 
pollution from its waste heaps. Therefore, the polluter in this case is clearly 
identified and the measure cannot be considered as compatible as aid for the 
remediation of contaminated sites. This conclusion is not invalidated by the fact 
that the specific polluter (i.e. the mine at Vilafruns) in this case has already 
stopped operating and its ownership has changed in the meantime. There are no 
doubts that the pollution was caused by the mine at Vilafruns, currently belonging 
to Iberpotash. 

(121) As regards section 3.1.1. of the 2008 Environmental Aid Guidelines concerning 
the aid for undertakings which go beyond Community standards or which 
increase the level of environmental protection in the absence of Community 
standards, the maximum aid intensity for a large undertaking is 50%, which can 
be increased to 60% in case of eco-innovation.  

(122) However, in this case all the investment costs of the measure have been publicly 
financed. Therefore, aid intensity for measure 5 amounts to 100% and it is thus 
well above the thresholds set by section 3.1.1 of the 2008 Environmental Aid 
Guidelines.  

(123) In addition, in view of the existence of similar technologies used already for a 
number of years on similar mining waste sites, the Commission has doubts as to 
the pilot project character of the investment and thus whether the aid increases the 
environmental protection beyond the Community standards.  

16  OJ C 82, 1.4.2008, p. 1. 
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(124) In addition, as explained in Section 5.1.4 above, Iberpotash was under a general 
obligation to take necessary measures based on the best available techniques to 
prevent pollution of environment from its waste heaps. In view of this obligation, 
it is not at this stage established that the aid contributed to a higher environmental 
protection than would have been the case in its absence.  

(125) In view of the above, the Commission has doubts about the compatibility of the 
measures under the 2008 Environmental Aid Guidelines and invites the Spanish 
authorities to provide comments and additional evidence to support their 
compatibility claims for measure 3. 

6. CONCLUSION 

(126) The Commission thus concludes, on the one hand, that measures 2, 3 and 5 do not 
constitute State aid within the meaning of Article 107(1) of the Treaty. 

(127) On the other hand, the Commission has doubts as to the State aid character of 
measures 1 and 4 as well as of their possible compatibility with the internal 
market. 

7.  DECISION 

In the light of the foregoing considerations, the Commission, acting under the procedure 
laid down in Article 108(2) of the Treaty on the Functioning of the European Union, 
requests Spain to submit its comments and to provide all such information as may help to 
assess measures 1 (reduced financial guarantees) and 4 (covering of Vilafruns waste 
heap), within one month of the date of receipt of this letter. It requests your authorities to 
forward a copy of this letter to the potential recipient of the aid immediately. 

Further, with respect to measures 2, 3 and 5 the Commission concludes that they do not 
constitute State aid within the meaning of Article 107(1) of the Treaty. 

The Commission wishes to remind Spain that Article 108(3) of the Treaty on the 
Functioning of the European Union has suspensory effect, and would draw your attention 
to Article 14 of Council Regulation (EC) No 659/1999, which provides that all unlawful 
aid may be recovered from the recipient. 

The Commission warns Spain that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. It 
will also inform interested parties in the EFTA countries which are signatories to the 
EEA Agreement, by publication of a notice in the EEA Supplement to the Official 
Journal of the European Union and will inform the EFTA Surveillance Authority by 
sending a copy of this letter. All such interested parties will be invited to submit their 
comments within one month of the date of such publication. 

If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to publication of the full text of this letter. Your request specifying the relevant 
information should be sent by registered letter or fax to: 

 
European Commission,  
Directorate-General Competition  
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State Aid Greffe  
B-1049 Brussels  
Fax: +32 2 296 12 42  
Stateaidgreffe@ec.europa.eu 

 
Yours faithfully, 

 
For the Commission 

Margrethe VESTAGER 
Member of the Commission 


