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Subject: State Aid SA.38613 (2016/C) (ex 2015/NN) – Italy  
Alleged unlawful State aid for Ilva in A.S. 

Sir,  

 
The Commission wishes to inform Italy that, having examined the information supplied 
by your authorities on the measure regarding the above referred case, it has decided to 
extend the procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union, which it initiated on 20 January 2016. 

1. PROCEDURE 

1. Following two formal complaints by competitors (who wish their identities not to 
be disclosed) on 11 and 14 April 2014, the Commission opened a preliminary 
investigation on potential measures to the steelmaker Ilva S.p.A. in A.S. ("Ilva"). 
Wirtschaftsvereinigung Stahl (German Steel Federation) and Eurofer (European 
Steel Association) submitted formal complaints on 10 April 2015 and 24 June 
2015, respectively. These complainants were supported on 25 June 2015 by the 
British Steel Association.  

2. By letter dated 20 January 2016, the Commission informed Italy that it had decided 
to initiate the procedure laid down in Article 108(2) of the Treaty on the 
Functioning of the European Union in respect of the measures ("the opening 
decision"). The Commission decision to initiate the procedure was published in the 
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Official Journal of the European Union.1 The Commission invited interested 
parties to submit their comments on the aid. 

3. By letter of 10 March 2016 Italy informed the Commission of the granting of one 
additional measure in favour of Ilva. 

2. DESCRIPTION 

2.1. The beneficiary 

4. As described in the opening decision, Ilva is one of Europe's largest steelmakers, 
owned by the Riva family since 1996 and previously under the control of the 
Italian State. It employs more than 15 000 people overall, of which almost 12 000 
employees in its main production site in Taranto (Apulia Region). 

5. Ilva is undergoing criminal investigation for environmental harm. Since June 2013 
Ilva has been run by a government-appointed Extraordinary Commissioner2 with a 
mandate to guarantee the continuation of the industrial activity and to invest the 
company's resources to cover the costs of the health and environmental damages 
caused by past breaches of Ilva's environmental permit. In this context, the Council 
of Ministers approved on 14 March 20143 an "Environmental Plan" for preventing 
pollution and upgrading the plant in compliance with the environmental permits. 
According to the latest information provided by the Italian authorities, the total cost 
of the investments needed to bring the Taranto plant in line with national and EU 
law will increase from EUR 1.75 billion to a not yet determined amount.  

6. Following the adoption of Law Decree no. 1/2015, Ilva was declared insolvent on 
31 January 2015 and three Extraordinary Commissioners were appointed by the 
Government for the management of the company. 

7. On 5 January 2016 Ilva's Extraordinary Administration published a call for 
expressions of interest in relation to the transfer of businesses owned by Ilva and 
other companies of the same group. The scope of the Environmental Plan could 
change depending on the industrial plan(s) to be implemented by the future selected 
winner(s) of that ongoing procedure.  

2.2. The new measure under assessment 

8. The Italian authorities have adopted and amended various measures with regard to 
Ilva. Those measures were adopted to maintain the production of plants having a 
strategic national interest, especially in view of environmental, health and 

1 OJ C 142, 22 April 2016, p. 37 

2  With the expiry of its mandate a new Extraordinary Commissioner was appointed on 6 June 2014. 
3 See Official Journal no. 105 of 8 May 2014, available 

at: http://www.gazzettaufficiale.it/eli/id/2014/05/08/14A03637/s  g 

http://www.gazzettaufficiale.it/eli/id/2014/05/08/14A03637/sg
http://www.gazzettaufficiale.it/eli/id/2014/05/08/14A03637/sg
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employment considerations.4 Ilva's Taranto plant has been consistently considered 
of strategic national interest by the Italian legislator.5 

9. The decision opening the formal investigation procedure adopted on 20 January 
2016 concerns four measures: 

- measure no. 1: the transfer of seized amounts  
- measure no. 2: the law on pre-deductible loans  
- measure no. 3: the State guarantee  
- measure no. 4: the settlement payment by Fintecna  

10. The present decision concerns the following new measure: 

- measure no. 5: the EUR 300 million State loan  

 
11. On 4 December 2015 the Italian authorities informed the Commission about the 

adoption on the same day of Law Decree no. 191/2015 entitled "Disposizioni 
urgenti per la cessione a terzi dei complessi aziendali del Gruppo Ilva". The Law 
Decree was converted into Law no. 13/2016 on 1 February 2016 with 
modifications.6 In particular, Article 1, paragraph 3, provides that the State will 
lend EUR 300 million to Ilva through a Ministerial Decree to support Ilva's urgent 
financial needs. The selected winner(s) of the ongoing procedure for the transfer of 
Ilva's businesses (see recital 7 above) shall reimburse the loan including interests 
(six months Euribor published on the working day before the disbursement of the 
loan, increased by 300 basis points).  

12.  The Ministerial Decree granting the loan to Ilva was adopted on 15 December 
2015 and the amount was paid out on 23 December 2015. The Ministerial Decree 
specifies that the loan is granted to Ilva's Extraordinary Administration. Italy 
confirmed that the loan is not assisted by any guarantees or collaterals. The date for 
the reimbursement of the loan is 60 days of the declaration, by the competent 
national court, of the cessation of Ilva's activity pursuant to Article 73 of 
Legislative Decree no. 270/99, following the complete divestiture of the company's 
assets. 

2.3. Planned measure: the EUR 800 million State loan 

13. On 21 October 2015 the Italian authorities already informed the Commission about 
their plans to introduce a new measure in favour of Ilva as an anticipation of the 
planned disbursement of the judicially seized EUR 1.17 billion (measure no. 1 
mentioned in recital 9 above). 

14. The measure has been originally included in Article 1, paragraph 837, of Law no. 
208/2015, the so-called Stability Law (Legge di Stabilità). The provision allowed 

4  See the preamble to Law Decree no. 61/2013: "considerando che la continuità del funzionamento 
produttivo di stabilimenti di interesse strategico costituisce una priorità di carattere nazionale, 
soprattutto in considerazione dei prevalenti profili di protezione dell'ambiente e della salute e di 
salvaguardia dei livelli occupazionali". 

5  See for example the preamble to Law Decree no. 1/2015. 
6  The text of the Law Decree, as converted into law, is available at: www.normattiva.it/uri-

res/N2Ls?urn:nir:stato:decreto.legge:2015-12-04;191!vig=2016-02-23  

http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legge:2015-12-04;191!vig=2016-02-23
http://www.normattiva.it/uri-res/N2Ls?urn:nir:stato:decreto.legge:2015-12-04;191!vig=2016-02-23
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Ilva's Extraordinary Commissioners to request new loans to financing institutions 
up to EUR 800 million, which should have been guaranteed by the State subject to 
the payment of a premium which would have allegedly be set at a market price. 

15. With the conversion into law of Law Decree no. 191/2015, the relevant provision 
in the Stability Law was abrogated by Article 1, paragraph 6 septies, and replaced 
with Article 1, paragraph 6 bis. According to the new provision, Ilva's 
Extraordinary Commissioners are authorised to sign a State loan up to EUR 800 
million, of which up to EUR 600 million in 2016 and up to EUR 200 million in 
2017. The loan shall be granted through a Ministerial Decree and the amount shall 
be earmarked for the completion of the Environmental Plan. The interests are set at 
six months Euribor increased by 300 basis points. According to the law, the loan 
must be reimbursed by the end of the year in which it was granted, unless a new 
law provides differently.  

16. In the context of the ongoing procedure for the future transfer of Ilva's businesses 
(see recital 7 above), when assessing each bid, the Extraordinary Commissioners 
shall take into account of the commitments undertaken by the bidders and their 
impact on the amount of State financing to be requested by Ilva's Extraordinary 
Commissioners. The law specifies that the principal and interests of the EUR 800 
million loan qualify as pre-deductible credits subordinated to previous pre-
deductible credits.  

17. The Ministerial Decree granting the loan to Ilva has not yet been adopted. 

3. ASSESSMENT 

3.1. Existence of State aid 

18. According to Article 107(1) TFEU, "any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the provision of certain goods 
shall, in so far as it affects trade between Member States, be incompatible with the 
internal market". 

19. Accordingly, for a support measure to be considered State aid within the meaning of 
Article 107(1) TFEU, it must cumulatively fulfil all the following conditions: 

- it must be granted by the State or through State resources; 

- it must confer a selective advantage by favouring certain undertakings or 
the production of certain goods; 

- it must distort or threaten to distort competition and affect trade between 
Member States. 

3.1.1. State origin (imputability and use of State resources) 

20. As regards the State origin of the measure, the Commission observes that the 
measure consists in a loan granted by the Ministry of Economic Development and 
the Ministry of Economy and Finance, out of resources of the budget of the Italian 
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Republic. Given that the notion of Member State includes all levels of public 
authorities, regardless of whether it is a national, regional or local authority,7 the 
Commission concludes that the measure involves State resources and is imputable 
to the State.  

3.1.2. Selective economic advantage 

21. To be considered State aid, a measure must be specific or selective in that it favours 
only certain undertakings and/or the production of certain goods. An advantage, 
within the meaning of Article 107(1) TFEU, is any economic benefit which an 
undertaking would not have obtained under normal market conditions, i.e. in the 
absence of State intervention. 

22. The measure seems to be selective, as the loan is granted to the benefit of one 
specific undertaking, i.e. Ilva. The Law Decree issued for this purpose clearly 
identifies Ilva as the only beneficiary of the loan. 

23. As regards the presence of an advantage, by allowing Ilva to meet its liquidity 
needs, the measure seems to give an advantage to Ilva that it would not have been 
able to obtain under normal market conditions. In that respect, it is worth noting 
that contrary to measures 2 and 3 which were described in the opening decision and 
which involved financing made available by commercial banks in 2015, the 
additional loan is managed and disbursed by the State. This could indicate an 
increased mistrust of the financial markets on Ilva's ability to repay the loans. At 
this stage, the Commission has doubts whether there would be any private market 
operator lending EUR 300 million to Ilva at the same conditions, if at all, 
considering Ilva's financial difficulties, as evidenced by a continued situation of 
special administration more than one year after the insolvency was declared in on 
30 January 2015. 

24. Therefore, at this stage, the Commission preliminarily concludes that the measure 
provides a selective advantage to Ilva. The Commission therefore invites Italy to 
provide more information in this regard and in particular, to describe how the 
methodology and credit risk assessment used to set the interest rate of the loan, 
including any collateral, ensures market conformity, notably by reference to loans 
or financing provided to companies of a similar size, sector and financial situation. 
In order to assess the proper economic context, Italy is invited to provide 
information on whether Ilva has approached market lenders to obtain the relevant 
finance and provide evidence of their answers. 

3.1.3. Distortion of competition and effect on trade between Member States 

25. The Commission has also analysed whether the measures distort or threaten to 
distort competition and affect intra-EU trade. If aid granted by a Member State 
strengthens the position of an undertaking compared to other undertakings 
competing in intra-Union trade, the latter must be regarded as affected by that aid.8  

26. By granting Ilva access to finance at conditions which it would not otherwise 
obtain in its current state of insolvency, the measure is liable to improve the 

7  Case C-248/84 Germany v Commission, EU:C:1987:437, para. 17. 
8  See e.g. judgment in Philip Morris v. Commission, Case 730/79, EU:C:1980:209, paragraph 11, and 

judgment in Italy v. Commission, C-372/97, EU:C:2004:234, paragraph 44. 
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competitive position of its business compared to its competitors on the internal 
market. Ilva is one of the main European players in the steel sector, which is a 
market open to competition in Europe and in which steel produced in one Member 
State is traded and sold in other Member States. Ilva sells around 37% of its output 
produced in Italy in EU Member States other than Italy, in competition with other 
steel producers (see recitals 5) and 6) of the opening decision). Therefore, at this 
stage, the Commission preliminarily concludes that the measure under examination 
has the potential to distort or threaten to distort competition on EU steel markets 
and affect trade of steel between Member States. 

3.1.4. Legality of the aid 

27. The Commission notes that measure no. 5 was granted in 2015 in breach of stand-
still obligations laid down in Article 108(3) TFEU.  

28. Therefore, the Commission comes to the conclusion that, should the measure be 
found to be State aid within the meaning of Article 107(1) TFEU, it would 
constitute unlawful State aid. 

3.1.5. Conclusion 

29. At this stage, the Commission preliminarily considers that measure no. 5 is likely 
to constitute State aid within the meaning of Article 107(1) TFEU but invites 
observations from interested parties on its preliminary conclusions. 

3.2. Compatibility of the aid and legal basis for the assessment 

30. The Commission does not see any grounds on which any State aid in favour of Ilva 
would be compatible with the internal market pursuant to the exceptions laid down 
in Article 107 of the Treaty, as further spelled out under existing Guidelines or 
regulations. Regional aid or rescue and restructuring aid to the steel sector as 
defined in the Guidelines on regional State aid9 is not allowed under the applicable 
State aid Guidelines.10 In addition, Ilva does not seem to be eligible for 
environmental aid under the applicable Guidelines11 since it qualifies as an 
undertaking in difficulty in accordance with point 20(c) of the 2014 Rescue and 
Restructuring Guidelines.  

31. It is settled case-law that a Member State which seeks to be allowed to grant aid by 
way of derogation from the Treaty rules has a duty to collaborate with the 
Commission. In pursuance of that duty, it must in particular provide all the 
information to enable the Commission to verify that the conditions for the 
derogation sought are fulfilled.12 In this case, the Italian authorities do not claim 
any legal basis for the compatibility assessment. 

9  See Annex IV of the Guidelines on regional State aid for 2014-2020, OJ C 209, 23.07.2013, points (a), 
(b), (c), (d), and (e). 

10  See Communication from the Commission - Guidelines on State aid for rescuing and restructuring 
non-financial undertakings in difficulty OJ C249, 31.7.2014. Also regional aid is prohibited under 
point 9 of the Guidelines on regional State aid for 2014-2020, OJ C209, 23.07.2013. 

11  See Communication from the Commission - Guidelines on State aid for environmental protection and 
energy 2014-2020 OJ C 200, 28.6.2014. 

12  See Case C-364/90, Italian Republic v Commission of the European Communities, EU:C:1993:157, 
paragraph 20. 
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32. The Commission, therefore, invites Italy to indicate the appropriate legal basis for 
assessment and to substantiate the grounds on which any possible State aid in 
favour of Ilva could be declared compatible with the internal market. 

3.3. Urgent environmental and health interventions 

33. The Commission does not intend to oppose any immediate action which the Italian 
authorities may consider necessary in order to protect the health of citizens due to 
the officially recognised environmental and health emergency situation in Taranto 
portrayed in recitals 15) to 18) of the opening decision. Therefore, the present 
decision is without prejudice to any public support to expenditure on works needed 
to depollute Ilva's site and the surrounding areas, to the extent that such works are 
urgently necessary to cope with existing pollution and to guarantee public health in 
the city of Taranto, pending the identification of the polluter to requisite standard in 
compliance with the applicable rules.  

34. In this respect the Commission notes that the Italian authorities have taken the 
necessary steps to identify the polluter (see recital 18) of the opening decision). 
Pending the outcome of the judicial proceedings, the Italian State is justifiably 
acting with a view to ensuring that pollution accumulated so far does not harm the 
health of citizens and the environment in the area of Taranto. In case any polluter is 
identified in the ongoing judicial proceedings, it should reimburse with interests, in 
compliance with applicable rules establishing or implementing the "polluter pays" 
principle, the amount already spent by the State for decontamination. 

3.4. Planned measure in Law Decree no. 191/2015, as converted into law 

35. Although the planned EUR 800 million loan is not within the scope of the present 
decision extending the formal investigation given that it is not yet granted within 
the meaning of State aid rules, in view of the nature of the planned measures, it 
cannot be excluded that, if implemented in the form currently foreseen, that 
measure would constitute State aid. In particular, it could be questionable that there 
would be any private market operator lending EUR 800 million to Ilva at the same 
conditions, if at all, considering Ilva's financial difficulties. 

36. In this respect, the Commission wishes to remind Italy that Article 108(3) TFEU 
has suspensory effect. Should the planned measures constitute State aid within the 
meaning of Article 107(1) TFEU, Italy is under the obligation not to implement 
them without having obtained prior authorisation from the Commission. 

4. CONCLUSIONS 

In the light of the foregoing considerations, the Commission, acting under the procedure 
laid down in Article 108(2) of the Treaty on the Functioning of the European Union, 
requests Italy to submit its comments and to provide all such information as may help to 
assess measure no. 5 within one month of the date of receipt of this letter. It requests your 
authorities to forward a copy of this letter to the potential recipient of the aid 
immediately. 

The Commission, without prejudice to the considerations set out in recitals 33 and 34 
relating to urgent measures which the Italian authorities may take to ensure that pollution 
accumulated so far does not harm the health of citizens and the environment in the area 
of Taranto, wishes to remind Italy that Article 108(3) of the Treaty on the Functioning of 
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the European Union has suspensory effect, and would draw your attention to Article 16 
of Council Regulation (EU) 2015/1589, which provides that all unlawful aid may be 
recovered from the recipient.  

Furthermore, in relation to the planned measure in Law Decree no. 191/2015, as 
converted into law, the Commission wishes to remind Italy that Article 108(3) of the 
Treaty on the Functioning of the European Union has suspensory effect.  

The Commission warns Italy that it will inform interested parties by publishing this letter 
and a meaningful summary of it in the Official Journal of the European Union. It will 
also inform interested parties in the EFTA countries which are signatories to the EEA 
Agreement, by publication of a notice in the EEA Supplement to the Official Journal of 
the European Union and will inform the EFTA Surveillance Authority by sending a copy 
of this letter. All such interested parties will be invited to submit their comments within 
one month of the date of such publication. 

If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to publication of the full text of this letter. Your request specifying the relevant 
information should be sent by registered letter or fax to: 

European Commission  
Directorate-General Competition  
State Aid Greffe  
B-1049 Brussels  
Fax: +32 2 296 12 42  
Stateaidgreffe@ec.europa.eu 

 

 

Yours faithfully 
For the Commission 

 
Margrethe VESTAGER 
Member of the Commission 


