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  Aid No SA.42806 (2015/N) 

Lower Saxony: Aid granted by the Animal Health Fund 
Sir, 

The European Commission (hereinafter: "the Commission") wishes to inform Germany 
that, after examining the information supplied by your authorities on the aid scheme 
referred to above, it has decided not to raise any objections to the aid scheme in question, 
as it is compatible with the internal market pursuant to Article 107(3)(c) of the Treaty on 
the Functioning of the European Union (hereinafter: "TFEU"). 

The Commission has based its decision on the following considerations:  

1. PROCEDURE 

(1) In accordance with Article 108(3) of the TFEU, Germany notified to the 
Commission the State aid scheme mentioned above by electronic communication 
of 5 August 2015, registered by the Commission on the same day.  

(2) The Commission sent requests for additional information on 30 September 2015, 
11 November 2015 and 14 December 2015 which the German authorities 
provided on 30 October 2015, 27 November 2015 and 22 December 2015, 
respectively. Germany also submitted additional information on 12 January 2016. 

(3) The notified aid scheme relates to the aid scheme SA.34145 (N/2011) which was 
approved by Commission decision C(2012) 3748 of 12 June 2012. 

(4) The current notification aims at continuing the supported measures under scheme 
SA.34145 by also modifying them. Since European Union Guidelines for State 
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aid in the agricultural and forestry sectors and in rural areas 2014 to 20201 
(hereinafter: "the Guidelines") entered into force on 1st July 2014, the currently 
notified aid scheme has to be treated as a new aid scheme and has to be assessed 
under those Guidelines. 

2. DESCRIPTION 

2.1. Title 

(5) Lower Saxony: Aid granted by the Animal Health Fund 

2.2. Objective 

(6) With the present notification the German authorities wish to introduce a State aid 
scheme supporting (1) compensation, prevention, control and eradication of 
animal diseases, (2) investment in tangible assets and intangible assets on 
agricultural holdings linked to primary agricultural production and (3) advisory 
services. 

(7) The German authorities explained that the proposed measures in the scheme do 
not have any impact on the environment and do not constitute a breach of 
applicable Union environmental protection legislation. In particular, the planned 
aid does not lead to an increase of the agricultural production (and thus to 
increased resource use) nor runs counter the regulatory requirements for the good 
agricultural and environmental condition. 

(8) Some of the measures covered by the present aid scheme are rural development-
like measures. However, as explained by the German authorities, the Lower 
Saxony's Rural Development Programme (hereinafter: RDP) for 2014-2020 does 
not include measures corresponding to the relevant measures in the scheme which 
are subject to the present notification. The German authorities explained that the 
notified aid scheme fits into and is consistent with that Programme. 

2.3. Legal basis 

(9) Draft of Satzung über die Gewährung von Beihilfen (Beihilfesatzung der 
Niedersächsischen Tierseuchenkasse); 

(10) § 20 Tiergesundheitsgesetz der Bundesrepublik Deutschland (TierGesG); 

(11) §§ 13, 14 Ausführungsgesetz zum Tierseuchengesetz des Landes Niedersachsen  
(AG TierGesG). 

2.4. Duration 

(12) From the date of the Commission decision until 31 August 2021. 

                                                 
1  OJ C 204, 1.7.2014, p. 1, as amended by Commission Notice amending the European Union 

Guidelines for State aid in the agricultural and forestry sectors and in rural areas 2014 to 2020 (OJ C 
390, 24.11.2015, p.5). 
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2.5. Budget 

(13) Overall budget: EUR 269.5 million, financed from parafiscal levies (see recitals 
(20)-(32) below). 

2.6. Beneficiaries 

(14) Undertakings of any size, keeping horses, cows, pigs, sheep, goats, and poultry in 
Lower Saxony.  

(15) The beneficiaries are active in primary agricultural production. The estimated 
number of beneficiaries is over 1000.  

(16) The German authorities confirmed that undertakings in difficulty within the 
meaning of point 35(15) of the Guidelines cannot be granted compensation for 
making good the damage caused by animal disease unless the financial difficulty 
was caused by the occurrence of this disease. Undertaking in difficulties can, 
however, be granted aid without such restriction for the costs of control and 
eradication measures described in recital (35)(b) below. For all other measures 
under the present aid scheme, support for undertakings in difficulty is excluded.  

(17) Germany committed to suspend the payment of the aid if the beneficiary still has 
at its disposal an earlier unlawful aid that was declared incompatible by a 
Commission Decision (either concerning an individual aid or an aid scheme), 
until that beneficiary has reimbursed or paid into a blocked account the total 
amount of the unlawful and incompatible aid including the corresponding 
recovery interest.  

2.7. Aid instrument 

(18) Direct grant. 

(19) Subsidised services.  

Parafiscal levy 

(20) As notified, the aid in question is financed by revenues from a parafiscal levy 
(hereinafter: "the levy"), collected from the potential aid beneficiaries, as defined 
under recitals (14)-(15) above.  

(21) As explained by the German authorities, this aid scheme is a measure forming 
part of the policy of Lower Saxony. 

(22) The body competent to collect the levy is the Animal Disease Fund Lower 
Saxony (Tierseuchenkasse Niedersachsen).  

(23) The Animal Disease Fund Lower Saxony was established as a legal body under 
public law (Anstalt des öffentlichen Rechts). It is subject to the legal supervision 
by the Lower Saxony Ministry of Food, Agriculture and Consumer Protection. 
Representatives of the competent Agriculture Ministry of Lower Saxony are 
members of all institutions governing the Animal Disease Fund.  

(24) The Animal Disease Fund has the following tasks: (1) to provide compensation 
for animals lost due to epizootic or similar diseases; (2) to bear the costs of 
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combating epizootic or similar diseases and make good resultant damage; (3) to 
bear the costs of installing and operating vaccine banks in which the Bundesland 
has a contractual involvement. It also may (4) award grants for research projects 
aimed at identifying, combating or preventing epizootic or similar diseases; (5) 
bear all or part of the costs of prevention or control measures against epizootic 
diseases and other animal diseases and of measures promoting and preserving the 
health of pets and freshwater fish. Further tasks may be conferred on the Animal 
Diseases Fund by law. 

(25) The German authorities explained that the present aid scheme (Beihilfesatzung 
der Niedersächsischen Tierseuchenkasse, see recital (9)) is based on §§ 13 and 14 
AG TierGesG (see recital (11)).  

(26) According to § 13 AG TierGesG, the Governing Board of the Animal Disease 
Fund Lower Saxony may adopt a statute requiring the Animal Diseases Fund to 
grant aid as compensation for animals lost due to epizootic and similar diseases, 
for the costs of preventing and combating epizootic and similar diseases, and for 
losses caused by preventive and control measures. 

(27) The German authorities explained that the aid is financed pursuant to § 14 AG 
TierGesG. According to this provision, the Animal Diseases Fund collects 
contributions from animal keepers in order to raise funds for its payments, 
administrative costs and the necessary reserves. The provisions of § 14 AG 
TierGesG are based on the authorisation granted by § 20 of the Animal Health 
Act (TierGesG, see recital (10))2.  

(28) The levy rates are adopted by the Governing Board of the Animal Disease Fund 
annually in the form of a contribution rate (Satzung über die Erhebung von 
Beiträgen zur Tierseuchenkasse). Each year, this rate must then be approved by 
the competent ministry of Lower Saxony. 

(29) The levy is fixed on the basis of the number of animals notified by a specific 
deadline by the animal keepers or as a maximum figure within a year. 
Furthermore, the farmers have to notify the relevant authorities if the number of 
animals is substantially changed. According to the German authorities, funds are 
thus raised by the Animal Disease Fund for each animal husbandry as a function 
of the risk of disease, i.e. the levy is not related to the individual animal but to the 
risk which the animal represents on the day of the levy. The German authorities 
explained that no levies are charged on imported animals and the levying of the 
contribution is governed by the principle of the location of the animal. According 
to the German authorities, since under the notified aid the animal production is 
supported up to the point of slaughter or export, exported animals are not 
disadvantaged under the levy imposition system.  

(30) In the view of the German authorities, the levy does not breach common market 
organisation (“CMO”) rules, i.e. the charges do not create competitive 
disadvantages by affecting market prices. Based on the calculations provided by 
the German authorities, the levy charged constitutes only a fraction of the market 

                                                 
2  Aid scheme based on §§ 15-22 of the Animal Health Act was notified to the Commission and 

approved by the Commission decision C(2014)2665 of 22.4.2014 on SA.37863 (2013/N) 
(Compensation for animal deaths according to the Law on animal health). 
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price of the marketed products (between 0.5% and 1.5% of the final price of 
animals). 

(31) The Animal Disease Fund covers the aid for animals of a species from the levy 
raised for that species. 

(32) According to the information submitted by the German authorities, the levy rates 
for 2016 vary between EUR 0.0272 (broiler chicken) and EUR 7 (cows) per 
animal. 

2.8. Description of the aid scheme 

(33) The present scheme supports measures related to (1) compensation, prevention, 
control and eradication of animal diseases; (2) identification of livestock and (3) 
advice related to tagging and movement detecting. Those measures are described 
in detail in the relevant provisions of the Beihilfesatzung der Niedersächsischen 
Tierseuchenkasse (recital (9)). 

Compensation, prevention, control and eradication of animal diseases 

(34) The German authorities confirmed that: 

(a) the aid will only be paid in relation to animal diseases or plant pests for 
which Union or national rules exist, whether laid down by law, regulation 
or administrative action; and as part of a public programme at Union, 
national or regional level for the prevention, control or eradication of the 
animal disease; or emergency measures imposed by the competent public 
authority; 

(b) the programmes and measures referred to in point (a) above will contain a 
description of the prevention, control and eradication measures concerned; 

(c) the aid does not relate to measures in respect of which Union legislation 
provides that the cost of such measures is to be borne by the beneficiary, 
unless the cost of such aid measures is entirely offset by compulsory 
charges on the beneficiaries; 

(d) the aid will only be granted in respect of diseases referred to in the list of 
animal diseases established by the World Organisation for Animal Health 
or the animal diseases and zoonoses listed in Annexes I and II to 
Regulation (EU) No 652/2014 of the European Parliament and of the 
Council3; 

                                                 
3  Regulation (EU) No 652/2014 of the European Parliament and of the Council of 15 May 2014 laying 

down provisions for the management of expenditure relating to the food chain, animal health and 
animal welfare, and relating to plant health and plant reproductive material, amending Council 
Directives 98/56/EC, 2000/29/EC and 2008/90/EC, Regulations (EC) No 178/2002, (EC) No 882/2004 
and (EC) No 396/2005 of the European Parliament and of the Council, Directive 2009/128/EC of the 
European Parliament and of the Council and Regulation (EC) No 1107/2009 of the European 
Parliament and of the Council and repealing Council Decisions 66/399/EEC, 76/894/EEC and 
2009/470/EC (OJ L 189, 27.6.2014, p. 1). 
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(e) no individual aid will be granted where it is established that the disease or 
the infestation with the plant pest was caused deliberately or by the 
negligence of the beneficiary. 

(35) The following costs are eligible:  

(a) As regards prevention: 

– health checks; 

– analyses including in vitro diagnostics; 

– tests and other screening measures including TSE and BSE tests; 

– the purchase, storage, administration and distribution of vaccines, 
medicines, substances for the treatment of animals; 

– preventive slaughtering or culling of animals and the cleaning and 
disinfection of the holding and equipment 

(b) As regards control and eradication: 

– tests and other screening measures in the case of animal diseases, 
including TSE and BSE tests; 

– the purchase, storage, administration and distribution of vaccines, 
medicines, substances for the treatment of animals and plant 
protection products; 

– the slaughter or culling and destruction of animals, including those 
that die or are destroyed as a result of vaccination or other 
measures ordered by the competent public authorities and the 
cleaning and disinfection of the holding and equipment. 

(c) Losses due to animal diseases. 

(36) The German authorities assured that, in case of losses due to animal diseases 
(recital (35)(c)): 

(a) no aid will be paid towards income losses; 

(b) the aid will be limited to the costs and damage caused by animal diseases 
for which the competent authority has formally recognised an outbreak; 

(c) aid will be calculated in relation to the market value of the animals 
slaughtered or culled or that have died as a result of the animal disease or 
as part of a public programme or emergency measures imposed by the 
competent public authority; 

(d) the market value referred to above will be established on the basis of the 
value of the animals immediately before any suspicion of the animal 
disease or plant pest arose or was confirmed; 
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(e) the aid amount will be reduced by any costs not directly incurred due to 
the animal disease or plant pest which would otherwise have been incurred 
by the beneficiary. 

(37) The German authorities gave assurances that the aid and any other payments 
received by the beneficiary, including payments under other national or Union 
measures or insurance policies for the same eligible costs will not exceed 100% 
of the eligible costs. 

(38) The aid to make good the damage caused by animal diseases (recital (35)(c)) as 
well the aid for the purchase, storage, administration and distribution of vaccines, 
medicines, substances for the treatment of animals (recitals (35)(a) 4th indent and 
(35)(b) 2nd indent) will be granted directly to the farmers, while the other types of 
aid will be granted in kind and paid to the provider of the relevant prevention, 
control and eradication measures. 

(39) The German authorities explained that granting aid by the Animal Disease Fund 
is conditional upon legally compliant behaviour of the animal keeper who applies 
for aid. It means that in cases of breaches of animal health rules, the aid will be 
refused or reduced. The animal health rules provide for a duty of the animal 
keeper to cooperate in order to prevent the introduction and spread of animal 
diseases. Furthermore, the aid granted by the Animal Disease Fund does not cover 
the full amount of the economic loss suffered by animal keepers (in particular, 
income losses and destruction of animal products are not compensated), so that 
each of them has to bear his/her share of the loss. Hence, there is an incentive for 
farmers to take preventive measures in order to minimise the risk of disease and 
thus the potential aid.  

(40) The German authorities confirmed that the aid will be paid within four years from 
the date at which costs or damages caused by the animal diseases have occurred.  

(41) The German authorities committed to comply with the reporting obligation 
stipulated in point 728 of the Guidelines and to annually report to the 
Commission the animal diseases as well as the budget paid out to mitigate the 
damages caused by the respective animal disease. 

Identification of livestock 

(42) Under this measure of the notified aid scheme the eligible costs consist of the 
purchase of ear tags and transponders. According to the German authorities, the 
measure pursues the objective set out in point 143(a) of the Guidelines, i.e. 
improvement of the overall performance and sustainability of the agricultural 
holding, in particular through a reduction of production costs or the improvement 
and re-deployment of production. 

(43) Animal keepers will submit an application for aid to the competent authority 
before the start of relevant works. The aid application will include at least the 
applicant's name and the size of the undertaking, a description of the project or 
activity, including its location and start and end dates, the amount of aid needed to 
carry it out and the eligible costs. In addition, the applicants who are large 
undertakings must describe in the application, the situation without the aid 
(counterfactual scenario) and submit documentary evidence in support of the 
counterfactual described in the application. When receiving an application, the 
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granting authority will carry out a credibility check of the counterfactual and 
confirm that the aid has the required incentive effect. 

(44) The maximal aid intensity will be 40%. 

(45) The German authorities confirmed that where a common market organisation, 
including direct support schemes, financed by the European Agricultural 
Guarantee Fund (EAGF) places restrictions on the production or limitations on 
Union support at the level of individual undertakings, holdings or processing 
plants, no investment  which would increase production beyond those restrictions 
or limitations may receive State aid support. 

Advice related to tagging and movement detecting 

(46) Under this measure of the notified aid scheme the eligible costs cover the related 
advice for allocation and movement detecting.  

(47) The German authorities confirmed that the aid will be accessible to all those 
eligible in the area concerned, based on objectively defined conditions, and, 
where the provision of technical support is undertaken by producer groups or 
organisations, membership of such groups or organisations will not be a condition 
for access to the service. 

(48) The German authorities further explained that the advice will cover the 
obligations deriving from the statutory management requirements and standards 
for good agricultural and environmental conditions provided in Chapter I of Title 
VI of Regulation (EU) No 1306/2013 of the European Parliament and of the 
Council of 17 December 2013 on the financing, management and monitoring of 
the common agricultural policy4, in particular relating to the area of public, 
animal and plant health ("Identification and registration of animals"). The advice 
is linked to the Union priority for rural development set out in Article 5(3)(b) of 
Regulation 1305/20135 (supporting farm risk prevention and management). 

(49) The German authorities confirmed that the bodies which will be selected to 
provide the advisory service will have the appropriate resources in the form of 
regularly trained and qualified staff and advisory experience and reliability with 
respect to the fields they advise in and, when providing advice, will respect the 
non-disclosure obligations referred to in Article 13(2) of Regulation (EU) No 
1306/2013. 

(50) Animal keepers will submit an application for aid, together with the application 
for the purchase of ear tags and transponders, to the relevant authority before the 
start of relevant works. The aid application will include at least the applicant's 
name and the size of the undertaking, a description of the project or activity, 
including its location and start and end dates, the amount of aid needed to carry it 
out and the eligible costs. In addition, the applicants who are large undertakings 
must describe in the application, the situation without the aid (counterfactual 

                                                 
4  OJ L 347, 20.12.2013, p. 549. 

5  Regulation (EU) No 1305/2013 of the European Parliament and of the Council of 17 December 2013 
on support for rural development by the European Agricultural Fund for Rural Development (EAFRD) 
and repealing Council Regulation (EC) No 1698/2005, OJ L 347, 20.12.2013, p. 487. 
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scenario) and submit documentary evidence in support of the counterfactual 
described in the application. When receiving an application, the granting authority 
will carry out a credibility check of the counterfactual and confirm that the aid has 
the required incentive effect. 

(51) The aid will not involve direct payments to the beneficiaries. It will be paid to the 
provider of advisory services. 

(52) The amount of aid will be limited to EUR 1 500 per advice. 

2.9. Cumulation 

(53) Aid under this scheme cannot be cumulated with aid received from other local, 
regional, national or Union schemes to cover the same eligible costs. 

2.10. Other commitments 

(54) The German authorities made a commitment to publish the information required 
under point 128 of the Guidelines by the deadline set in point 131 of the 
Guidelines. 

(55) The German authorities made a commitment to adapt the present notified aid 
scheme to the new Guidelines which will enter into force after 31 December 
2020. 

3. ASSESSMENT 

3.1. Existence of aid - Application of Article 107(1) TFEU 

(56) For Article 107(1) TFEU to apply, the measure must provide an economic benefit 
to an undertaking which it would not have received in its normal course of 
business, the aid must be selective, the benefit must be granted by the State or 
through State resources and the aid must distort or threaten to distort competition 
and be capable of affecting trade between Member States. 

Existence of State resources 

(57) The aid is financed through the revenues from a parafiscal levy (recital (20)). 

(58) As to whether or not the revenue of parafiscal levies (recitals (20)-(32)) can be 
regarded as State resources, no distinction needs to be made between cases in 
which the aid is granted directly by the State or by public or private bodies that 
have been designated or created by the State.6 

(59) In the Pearle case7 the European Court of Justice pointed out that compulsory 
contributions levied by an intermediary body, such as the Animal Disease Fund 
Lower Saxony, on all undertakings in a commercial sector can be regarded as not 
being State resources only if the following four cumulative conditions are met: 

                                                 
6  See judgments in PreussenElektra AG v Schleswag AG, C-379/98, ECLI:EU:C:2001:160, para. 58, 

and in Ministère de l'Économie, des Finances et de l'Industrie v GEMO SA, C-126/01, 
ECLI:EU:C:2003:622, para. 23. 

7  Judgment in Pearle BV, C-345/02, ECLI:EU:C:2004:448. 
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- the measure in question is established by the professional body that represents 
the enterprises and the employees of a business sector and does not serve as 
an instrument for the implementation of policies established by the State; 

- the goals of the measure in question are fully financed by the contributions of 
the enterprises of the sector; 

- the way of financing and the percentage/amount of the contributions are 
established by the professional body of the business sector, by representatives 
of employers and employees, without any State interference; 

- the contributions are obligatorily used for financing of the measure, without 
the possibility for the State to intervene. 

(60) In addition, in its judgment in Doux Elevage8 the Court of Justice stated that 
neither the State's power to recognise an inter-trade organisation, nor the power of 
that State to extend an inter-trade agreement to all the traders in an industry 
permit the conclusion that the activities carried out by the inter-trade organisation 
are imputable to the State. 

(61) The notified aid scheme does not conform to all the conditions of the above 
quoted Pearl and Doux Elevage cases. In particular, the Animal Disease Fund is a 
legal body established under public law and is subject to supervision by the 
competent ministry (see recital (23)) who also has to approve the contribution 
rates (see recital (28)). Therefore, the Commission considers that the State has the 
possibility to intervene. Since not all conditions of the Pearle and Doux Elevage 
judgments are met, it can be concluded that the financial means used by the 
Animal Disease Fund to support the measures described in recitals (33) - (52) 
above do in fact amount to State resources. As the State retains control on the 
financing and on the expenditure modalities of the scheme, it can be concluded 
that the measures funded by revenues of the levy under the present scheme are 
granted through State resources and are imputable to the State.  

Other conditions of Article 107(1) TFEU 

(62) The scheme in question confers an advantage on its recipients. This advantage is 
granted through State resources (see recitals (57)-(61)) and it benefits only certain 
undertakings, as indicated in recital (14) above. 

(63) The scheme has the potential to distort competition as it confers an economic 
advantage on its recipients and that advantage strengthens their position on the 
market. According to the case law of the Court of Justice, the mere fact that the 
competitive position of an undertaking is strengthened compared to other 
competing undertakings, by giving it an economic benefit which it would not 
otherwise have received in the normal course of its business, points to a possible 
distortion of competition.9 

                                                 
8  Judgment in Doux Élevage SNC and Coopérative agricole UKL-ARREE v Ministère de l’Agriculture, 

C-677/11, ECLI:EU:C:2013:348, para. 41 (see also paras 32, 35 and 38). 

9  Judgment in Philip Morris Holland BV v Commission of the European Communities, Case 730/79, 
ECLI:EU:C:1980:209. 
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(64) Pursuant to the case law of the Court of Justice, aid to an undertaking is capable 
of affecting trade between Member States where that undertaking operates in a 
market open to intra-Union trade.10 The beneficiaries of aid operate in the 
agriculture sector which is open to competition at EU level11 and therefore 
sensitive to any measure in favour of the production in one or more Member 
States. Therefore, the present measure is liable to affect trade between Member 
States. 

(65) In light of the above, the conditions of Article 107(1) TFEU are fulfilled. It can 
therefore be concluded that the proposed measure constitutes State aid within the 
meaning of that Article. It may only be considered compatible with the internal 
market if it can benefit from any of the derogations provided for in the TFEU. 

3.2. Lawfulness of the aid – Application of Article 108(3) TFEU 

(66) The aid scheme was notified to the Commission on 5 August 2015 and has not 
been implemented yet. Therefore, Germany has complied with its obligation 
under Article 108(3) TFEU. 

3.3. Compatibility of the aid 

3.3.1. Application of Article 107(3)(c) TFEU 

(67) Under Article 107(3)(c) TFEU, an aid may be considered compatible with the 
internal market, if it is found to facilitate the development of certain economic 
activities or of certain economic areas, where such aid does not adversely affect 
trading conditions to an extent contrary to the common interest.  

(68) For this derogation to be applicable, the aid must fulfil the requirements of the 
relevant Union State aid legislation. 

3.3.2. Application of the Guidelines  

(69) As regards the notified aid measure, the following chapters of Part II of the 
Guidelines are applicable: Section 1.2.1.3 "Aid for the costs of the prevention, 
control and eradication of animal diseases and plant pests and aid to make good 
the damage caused by animal diseases and plant pests" (Compensation, 
prevention, control and eradication of animal diseases), Section 1.1.1.1 "Aid for 
investment in tangible assets and intangible assets on agricultural holdings linked 
to primary agricultural production" (Identification of livestock) and Section 
1.1.10.2 "Aid for advisory services" (Advice related to tagging and movement 
detecting). 

(70) It follows from point 364 of the Guidelines that the Commission will consider aid 
for the costs of the prevention, control and eradication of animal diseases and aid 
to make good the damage caused by animal diseases compatible with the internal 
market under Article 107(3)(c) TFEU if it complies with the common assessment 

                                                 
10  See in particular the judgment in French Republic v Commission of the European Communities, Case 

102/87, ECLI:EU:C:1988:391. 
11  In 2013, German trade with all agricultural products with EU countries for exports amounted to EUR 

52 570.5 million, and for imports amounted to EUR 60 552.7 million. Source: European Commission, 
Agriculture in the European Union and the Member States - Statistical factsheets, Germany - January 
2015. Available at: http://ec.europa.eu/agriculture/statistics/factsheets/pdf/de_en.pdf .  

http://ec.europa.eu/agriculture/statistics/factsheets/pdf/de_en.pdf
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principles of the Guidelines and with the conditions set out in Section 1.2.1.3 of 
Part II of the Guidelines. 

(71) It follows from point 135 of the Guidelines that the Commission will consider aid 
for investment in tangible assets and intangible assets on agricultural holdings 
linked to primary agricultural production compatible with the internal market 
under Article 107(3)(c) TFEU if it complies with the common assessment 
principles of the Guidelines, the general condition for investment aid set out in 
point 134 of the Guidelines and with the conditions set out in Section 1.1.1.1 of 
Part II of the Guidelines.  

(72) It follows from point 299 of the Guidelines that the Commission will consider aid 
for the provision of advisory services compatible with the internal market under 
Article 107(3)(c) TFEU if it complies with the common assessment principles of 
the Guidelines, with the general conditions for aid for technical support and with 
the conditions set out in Section 1.1.10.2 of Part II of the Guidelines. 

3.3.2.1. Conditions set out in Section 1.2.1.3 of Part II of the 
Guidelines 

(73) In line with point 365 of the Guidelines, the aid will be given to undertakings 
active in the primary agricultural production (recital (15)). 

(74) As required by point 366 of the Guidelines, recital (34)(a) indicates that aid will 
only be paid in relation to animal diseases for which Union or national rules exist, 
whether laid down by law, regulation or administrative action; and as part of a 
public programme at Union, national or regional level for the prevention, control 
or eradication of the animal disease concerned; or emergency measures imposed 
by the competent public authority.  

(75) In line with point 367 of the Guidelines, the prevention, control and eradication 
measures will be detailed in the relevant public programmes or emergency 
measures (cf. recital (34)(b)). 

(76) As stated in recital (34)(c), the German authorities have undertaken that the aid 
will not relate to measures in respect of which Union legislation provides that the 
cost of such measures is to be borne by the beneficiary, as provided for in point 
368 of the Guidelines. 

(77) Point 370 of the Guidelines prohibits granting individual aid where it is 
established that the disease was caused deliberately or by the negligence of the 
beneficiary. This is reiterated in the present aid scheme (see recital (34)(e)). 

(78) The German authorities provided all references to the national legal basis to prove 
that aid will only be paid for damage caused by animal diseases listed in the list of 
the World Organisation for Animal Health, and also on animal diseases and 
zoonoses listed in Annex I and Annex II of the European Parliament and Council 
Regulation (EU) No 652/2014 (recital (34)(d)). The condition of point 371 of the 
Guidelines is therefore met.  

(79) In line with point 372 of the Guidelines, the German authorities confirmed that 
the aid will be paid within four years from the date at which costs or damages 
caused by the animal diseases have occurred (recital (40)).  
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(80) According to point 373 of the Guidelines, in the case of ex-ante schemes, 
Member States must comply with the reporting obligation set out in point 728 of 
the Guidelines. The German authorities made a commitment to comply with that 
obligation (recital (41)). 

(81) As detailed in recital (35)(a), the eligible costs with regard to prevention measures 
correspond to those in point 374 of the Guidelines. 

(82) The eligible costs communicated by the German authorities with regard to control 
and eradication measures (recital (35)(b)) match those listed under point 375 of 
the Guidelines.  

(83) Point 376 of the Guidelines requires that aid in relation to certain prevention, 
control and eradication measures in relation to eligible costs referred to in points 
374 and 375 of the Guidelines is paid to the provider of those measures. It follows 
from recitals (35) and (38) that the aid for health checks, analyses, tests and other 
screening measures as well as slaughtering or culling and destruction of animals 
and the cleaning and disinfection of the holding and equipment will be granted in 
kind and paid to the provider of the relevant prevention, control and eradication 
measures. Hence, the present aid scheme complies with point 376 of the 
Guidelines. With regard to all other measures listed in recital (35), the aid will be 
paid directly to the beneficiaries (cf. recital (38)), which is in line with point 369 
of the Guidelines. 

(84) In compliance with point 377(a) of the Guidelines, based on the information 
provided by the German authorities, the aid will be calculated only in relation to 
the market value of the animals slaughtered or culled or that have died as a result 
of the animal disease or as part of a public programme or emergency measures 
imposed by the competent public authority (recital (36)(c)). The market value will 
be established on the basis of the value of the animals immediately before any 
suspicion of the animal disease or plant pest arose or was confirmed (recital 
(36)(d)) and the aid amount will be reduced by any costs not directly incurred due 
to the animal disease or plant pest which would otherwise have been incurred by 
the beneficiary (recital (36)(e)). The aid scheme thus complies with points 378 
and 379 of the Guidelines as well. 

(85) In line with point 380 of the Guidelines, the aid will be limited to costs and 
damage caused by animal diseases for which competent authority has formally 
recognized an outbreak (recital (36)(b)). 

(86) According to the German authorities, the aid intensity for eligible costs will not 
exceed the maximum intensity of 100% thus complying with the maximum aid 
intensity provided for in point 382 of the Guidelines (recital (37)). 

(87) On the basis of the above, the Commission concludes that the conditions in 
Section 1.2.1.3 of Part II of the Guidelines are fulfilled.  

3.3.2.2. Common assessment principles 

(88) According to points 38, 42 and 364 of the Guidelines, the common assessment 
principles apply to aid granted in accordance with Article 107(3)(c) TFEU.  

(89) As said in recital (6), the objective of the present notified aid scheme is to provide 
aid aiming at preventing, combating and eradicating animal diseases, and to make 
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good the damage caused by animal diseases. The notified aid scheme contributes 
to a common objective in line with points 43 and 44 of the Guidelines. The 
notified aid scheme falls under Section 1.2 of the Guidelines. In accordance with 
point 48 of the Guidelines, the Commission therefore considers that such aid is 
contributing to the objectives of rural development. 

(90) Taking into account the objective of the notified aid scheme (cf. recitals (6)-(7)), 
no negative impact on the environment within the meaning of point 52 of the 
Guidelines has been identified. 

(91) Since the notified aid scheme fulfils the specific conditions laid down in Section 
1.2.1.3 of Part II of the Guidelines (cf. recital (87)), the Commission considers, in 
line with points 55 and 57 of the Guidelines, respectively, that the aid is necessary 
and that it is an appropriate instrument to address the objective of common 
interest. 

(92) Point 69 of the Guidelines limits aid granted under Section 1.2 of Part II of the 
Guidelines to undertakings which have undertaken reasonable efforts to minimise 
the risk concerned. Similarly, point 326 of the Guidelines requires a minimum 
contribution from producers to losses or the cost of such aid measures or some 
other adequate measures which should be taken to mitigate the risk of distortion 
of competition and ensure that the State aid is proportionate to the losses suffered. 
As described in recital (39), the aid is granted to undertakings that have taken 
reasonable preventive measures and that have to bear a share of loss, while no aid 
will be granted where it is established that the disease or the infestation with the 
plant pest was caused deliberately or by the negligence of the beneficiary (recital 
(34)(e)). Therefore, the Commission considers that the requirements of point 69 
and 326 of the Guidelines are fulfilled. 

(93) Pursuant to point (75)(f) of the Guidelines, there is no requirement for an 
incentive effect for aid to compensate for the costs of prevention, control and 
eradication of animal diseases and for losses caused by those animal diseases in 
accordance with Section 1.2.1.3 of Part II of the Guidelines. 

(94) As described in recitals (35)-(37) the aid amount will not exceed the eligible 
costs, whereas the eligible costs are calculated accurately and the maximum aid 
intensities foreseen in Section 1.2.1.3 of Part II of the Guidelines are respected. 
Furthermore, as provided for in recital (53) above, the aid scheme does not allow 
for a cumulation of the aid under the present scheme with any other aid to cover 
the same eligible costs. Thus, it is in line with points 84, 99 and 100 of the 
Guidelines and the principle of proportionality of the aid is respected. 

(95) Since the present scheme fulfils the conditions laid down in Section 1.2.1.3 of 
Part II of the Guidelines (cf. recital (87)) and does not exceed the relevant 
maximum aid intensities (cf. recital (86)), the Commission considers, in line with 
point 113 of the Guidelines, that the negative effect on competition and trade is 
limited to the minimum. 

(96) Germany committed to comply with the transparency requirements under the 
Guidelines (recital (54)). 
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3.3.2.3. General condition for investment aid and conditions set out 
in Section 1.1.1.1 of Part II of the Guidelines 

(97) According to point 134 of the Guidelines, aid for investment under Section 
1.1.1.1 of Part II of the Guidelines must comply with the following condition: 
where a common market organisation, including direct support schemes, financed 
by the European Agricultural Guarantee Fund (EAGF) places restrictions on the 
production or limitations on Union support at the level of individual undertakings, 
holdings or processing plants, no investment which would increase production 
beyond those restrictions or limitations may receive State aid support. The 
German authorities committed to respect this condition (recital (45)) and thus the 
Commission considers the condition set out in point 134 of the Guidelines to be 
fulfilled.  

(98) According to point 136 of the Guidelines, Section 1.1.1.1 applies to aid for 
investments in tangible assets and intangible assets on agricultural holdings linked 
to the primary agricultural production. The investment is carried out by one or 
more beneficiaries or concerns a tangible asset or intangible asset used by one or 
more beneficiaries. This condition is fulfilled (cf. recitals (15) and (42)). 

(99) Point 143 of the Guidelines sets out the objectives to be pursued by the supported 
investments. Based on the information provided by the German authorities (cf. 
recital (42)), the Commission agrees that this aid scheme pursues the objective set 
out in point 143(a) of the Guidelines.  

(100) Point 144 of the Guidelines enumerates the eligible costs for investment aid 
falling under Section 1.1.1.1 of Part II of the Guidelines. Based on the 
information provided by the German authorities (cf. recital (42)), the Commission 
considers the costs eligible for support under the notified aid scheme to be in line 
with point 144(b) of the Guidelines. 

(101) As regards aid intensity, point 152(e) of the Guidelines is relevant for the present 
aid scheme. Under the present aid scheme, the aid intensity amounts to 40% 
(recital (44)) and thus respects the maximum aid intensity allowed under the 
Guidelines. 

(102) On the basis of the above, the Commission concludes that the conditions in 
Section 1.1.1.1 of Part II of the Guidelines are fulfilled.  

3.3.2.4. Common assessment principles 

(103) According to points 38, 42 and 135 of the Guidelines, the common assessment 
principles apply to aid granted in accordance with Article 107(3)(c) TFEU.  

(104) As said in recital (6), the objective of the present notified aid scheme is to grant 
support for investment in tangible assets and intangible assets on agricultural 
holdings linked to primary agricultural production. The notified aid scheme 
contributes to a common objective in line with points 43 and 44 of the Guidelines. 
The measures related to the identification of livestock are rural development-like 
measures, which are not included in the Lower Saxony's RDP for 2014-2020. 
Therefore, there is no risk of overlap and double funding is impossible. As 
described in recital (8), the notified aid scheme can be regarded as fitting into and 
consistent with the RDP. The Commission thus considers that the conditions of 
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point 47 of the Guidelines are met and that the scheme contributes to the 
objectives of rural development.  

(105) Taking into account the objective of the notified aid scheme (cf. recitals (6) -(7)), 
no negative impact on the environment within the meaning of point 52 of the 
Guidelines has been identified. 

(106) Since the notified aid scheme fulfils the specific conditions laid down in Section 
1.1.1.1 of Part II of the Guidelines (cf. recital (102)), the Commission considers, 
in line with points 55 and 57 of the Guidelines, respectively, that the aid is 
necessary and that it is an appropriate instrument to address the objective of 
common interest. 

(107) It follows from recital (43) that the relevant activity will only start after the 
applicant has submitted an aid application to the granting authority. It follows 
from the same recital that the content of the aid application meets the minimum 
requirements laid down in point 71 of the Guidelines. Large enterprises will in 
addition describe the situation without the aid and submit documentary evidence 
in support of the counterfactual scenario described in the application, and the 
national authority, when receiving an application, will carry out a credibility 
check of the counterfactual scenario and confirm that the aid has the required 
incentive effect. The Commission considers that the requirement of incentive 
effect is therefore complied with. 

(108) As described in recitals (42) - (44) the aid amount will not exceed the eligible 
costs, whereas the eligible costs are calculated accurately and the maximum aid 
intensities foreseen in Section 1.1.1.1 of Part II of the Guidelines are respected. 
Furthermore, as provided for in recital (53) above, the aid scheme does not allow 
for a cumulation of the aid under the present scheme with any other aid to cover 
the same eligible costs. Thus, it is in line with points 84, 99 and 100 of the 
Guidelines and the principle of proportionality of the aid is respected. 

(109) Since the notified aid scheme fulfils the specific conditions laid down in Section 
1.1.1.1 of Part II of the Guidelines (cf. recital (102)), and does not exceed the 
relevant maximum aid intensities (cf. recital (101)), the Commission considers, in 
line with point 113 of the Guidelines, that the negative effect on competition and 
trade is limited to the minimum. 

(110) Germany committed to comply with the transparency requirements under the 
Guidelines (recital (54)). 

3.3.2.5. General conditions for aid for technical support and 
conditions set out in Section 1.1.10.2 of Part II of the 
Guidelines 

(111) It follows from point 287 of the Guidelines that the aid for advisory services 
applies to the whole agricultural sector. This condition is fulfilled (cf. recital 
(15)). 

(112) Pont 289 of the Guidelines requires that technical aid is accessible to all those 
eligible in the area concerned, based on objectively defined conditions. Where the 
provision of technical support is undertaken by producer groups or organisations, 
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membership of such groups or organisations must not be a condition for access to 
the service. These conditions are fulfilled as well (recital (47)). 

(113) According to point 300 of the Guidelines, the aid should be designed to help 
undertakings active the agricultural sector and young farmers benefit from the use 
of advisory services for the improvement of the economic and environmental 
performance as well as the climate friendliness and resilience of their undertaking 
and/or investment. Based on the information provided by the German authorities 
(cf. recitals (46)- (48)), the Commission agrees that this aid scheme complies with 
the requirements of point 300 of the Guidelines. 

(114) Point 301 of the Guidelines stipulates that the advice must be linked to at least 
one Union priority for rural development; it also lists the elements the advice 
must cover. Based on the information provided by the German authorities (cf. 
recital (48)), the Commission agrees that this aid scheme is linked to Union 
priorities for rural development and covers the necessary elements set out in point 
301(a) of the Guidelines. 

(115) The aid will be granted in kind (cf. recital (51)), in line with point 303 of the 
Guidelines. 

(116) According to point 304 of the Guidelines, the bodies selected to provide the 
advisory service must have the appropriate resources in the form of regularly 
trained and qualified staff and advisory experience and reliability with respect to 
the fields they advise in. In addition, under point 305 of the Guidelines, when 
providing advice the advisory service providers must respect the non-disclosure 
obligations referred to in Article 13(2) of Regulation (EU) No 1306/2013. Those 
requirements are met (cf. recital (49)). 

(117) The amount of aid is limited to EUR 1 500 per advice (recital (52)), in line with 
point 307 of the Guidelines. 

(118) On the basis of the above, the Commission concludes that the conditions in 
Section 1.1.10.2 of Part II of the Guidelines are fulfilled.  

3.3.2.6. Common assessment principles 

(119) According to points 38, 42, and 299 of the Guidelines, the common assessment 
principles apply to aid granted in accordance with Article 107(3)(c) TFEU.  

(120) As said in recital (6), the objective of the present notified aid scheme is to grant 
support to advisory services. The notified aid scheme contributes to a common 
objective in line with points 43 and 44 of the Guidelines. The measures covering 
advice related to tagging and registration are rural development-like measures, 
which are not included in the Lower Saxony's RDP for 2014-2020. Therefore, 
there is no risk of overlap and double funding is impossible. As described in 
recital (6), the notified aid scheme can be regarded as fitting into and consistent 
with the RDP. The Commission thus considers that the conditions of point 47 of 
the Guidelines are met and that the scheme contributes to the objectives of rural 
development.  

(121) Taking into account the objective of the notified aid scheme (cf. recitals (6) -(7)), 
no negative impact on the environment within the meaning of point 52 of the 
Guidelines has been identified. 
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(122) Since the notified aid scheme fulfils the specific conditions laid down in Section 
1.1.10.2 of Part II of the Guidelines (cf. recital (118)), the Commission considers, 
in line with points 55 and 57 of the Guidelines, respectively, that the aid is 
necessary and that it is an appropriate instrument to address the objective of 
common interest. 

(123) It follows from recital (50) that the relevant activity will only start after the 
applicant has submitted an aid application to the granting authority. It follows 
from the same recital that the content of the aid application meets the minimum 
requirements laid down in point 71 of the Guidelines. Large enterprises will in 
addition describe the situation without the aid and submit documentary evidence 
in support of the counterfactual scenario described in the application, and the 
national authority, when receiving an application, will carry out a credibility 
check of the counterfactual scenario and confirm that the aid has the required 
incentive effect. The Commission considers that the requirement of incentive 
effect is therefore complied with. 

(124) As described in recitals (46)-(52) the aid amount will not exceed the eligible 
costs, whereas the eligible costs are calculated accurately and the maximum aid 
amount foreseen in Section 1.1.10.2 of Part II of the Guidelines are respected. 
The aid will be granted to the final aid beneficiaries indirectly, by means of 
subsidised services (recital (51)). Furthermore, as provided for in recital (53) 
above, the aid scheme does not allow for a cumulation of the aid under the present 
scheme with any other aid to cover the same eligible costs. Thus, it is in line with 
points 84, 99 and 100 of the Guidelines and the principle of proportionality of the 
aid is respected. 

(125) Since the notified aid scheme fulfils the specific conditions laid down in Section 
1.1.10.2 of Part II of the Guidelines (cf. recital (118)), and does not exceed the 
relevant maximum aid amount (cf. recital (117)), the Commission considers, in 
line with point 113 of the Guidelines, that the negative effect on competition and 
trade is limited to the minimum. 

(126) Germany committed to comply with the transparency requirements under the 
Guidelines (recital (54)). 

3.3.3. Other commitments 

(127) The Commission notes that in line with point 26 of the Guidelines the 
undertakings in difficulty cannot be granted compensation for making good the 
damage caused by animal disease, unless the financial difficulty was caused by 
the occurrence of this disease (cf. recital (16)). Also in line with that point, the 
undertakings in difficulty are entitled for aid in respect of control and eradication 
measures referred to in point 375 of the Guidelines. 

(128) The Commission notes that Germany will suspend the payment of the notified aid 
if the beneficiary still has at its disposal an earlier unlawful aid that was declared 
incompatible by a Commission decision, in line with point 27 of the Guidelines 
(recital (17)). 
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3.3.4. Assessment of the levy 

(129) According to point 29 of the Guidelines, Member States are requested to notify a 
parafiscal levy used for financing an aid measure if this forms an integral part of 
the aid measure. In compliance with this, the German authorities notified the 
parafiscal levy being used to finance the current scheme as described in recitals 
(20)-(32)). 

(130) Since State aid financed by a parafiscal charge is involved, the Commission must 
examine both the measures financed, i.e. the aid, and the way they are financed. 
According to the Court, where the method of financing the aid, in particular 
through compulsory contributions, forms an integral part of the aid measure, the 
Commission must take that method of financing into account when examining the 
aid.12  

(131) In order to define whether the measure forms an integral part of the aid measure, 
the following should be taken into account: the levy revenue should be allocated 
for the financing of the aid13 and the amount of the tax should have a direct impact 
on the amount of State aid14. 

(132) It has to be noted that, according to the national legal basis, the Animal Health 
Fund collects the levy which serves to finance its services (cf. recital (27)) and so 
the levy benefits the notified aid without being affected to or transiting through 
the general Land budget. All the measures under the present scheme are covered 
exclusively by the revenue of the levy (recital (20)). Furthermore, as regards the 
amount of the tax, it is set as a function of the risk of disease (cf. recital (29)) and 
the Animal Disease Fund covers the aid related to animals of a species from the 
levy raised for that species (recital (31)). In light of the above, the Commission 
considers that the levy in the case at hand forms an integral part of the aid 
scheme. 

(133) A levy may be regarded as discriminatory internal taxation prohibited by Article 
110 TFEU if the levy revenue is used for the benefit of domestic products only, so 
that the advantages accruing from it fully or partly offset the charge borne by 
those products. If the scheme discriminates between imported products and 
national products, the Commission cannot qualify the scheme as being compatible 
as the method of financing the aid would then infringe Article 110 TFEU.15 

(134) As confirmed by the German authorities, the levy will neither be imposed on 
imported products nor will exported products be disadvantaged by its imposition 
(recital (29)). 

                                                 
12  See for example the judgment in Van Calster, joined cases C-261/01 and C-262/01, 

ECLI:EU:C:2003:571. 
13  Judgment in Streekgewest Westelijk Noord-Brabant, C-174/02, ECLI:EU:C:2005:10, paragraph 26; 

and judgment in Laboratoires Boiron, C-526/04, ECLI:EU:C:2006:528, paragraph 44. 
14  Judgment in Streekgewest Westelijk Noord-Brabant, ECLI:EU:C:2005:10,  paragraph 28; judgment in 

Société Régie Networks v. Direction de contrôle fiscal Rhône-Alpes Bourgogne, 
ECLI:EU:C:2008:764, paragraph 99. 

15  Judgment in Van Calster, joined cases C-261/01 and C-262/01, ECLI:EU:C:2003:571, paragraph 48. 
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(135) In relation to the Freskot judgment16, the German authorities provided the 
necessary information to demonstrate that the levy does not breach common 
market organisation (CMO) rules (i.e. the charges do not create competitive 
disadvantages by affecting market prices). Based on the calculations provided by 
the German authorities, it was demonstrated that the levy charged constitutes only 
a fraction of the final price of animals (recital (30)). Therefore, the Commission 
considers that it is unlikely that cost increases as consequence of the levies have 
an influence on the market prices, and that the levies do not have a significant 
impact on trade, in particular on price formation.  

(136) On the basis of above, it can be concluded that the financing of the aid through 
parafiscal charges raises no objections. 

3.3.5. Duration of the aid scheme 

(137) Pursuant to point 719 of the Guidelines, the Commission only authorizes schemes 
of limited duration. Aid schemes other than those benefiting from co-financing 
under Regulation (EU) No 1305/2013 and its implementing regulation should not 
apply for more than seven years. It follows from recital (12) that this requirement 
is met. In addition, Germany committed to adapt the aid scheme to the new 
Guidelines which will enter into force after 31 December 2020. 

4. CONCLUSION 

The Commission has accordingly decided not to raise objections to the notified aid 
scheme on the grounds that it is compatible with the internal market pursuant to Article 
107(3)(c) TFEU. 

If any parts of this letter are covered by the obligation of professional secrecy according 
to the Commission communication on professional secrecy and should not be published, 
please inform the Commission within fifteen working days of notification of this letter. If 
the Commission does not receive a reasoned request by that deadline Germany will be 
deemed to agree to the publication of the full text of this letter. If Germany wishes certain 
information to be covered by the obligation of professional secrecy please indicate the 
parts and provide a justification in respect of each part for which non-disclosure is 
requested. 

Your request should be sent electronically via the secured e-mail system Public Key 
Infrastructure (PKI) in accordance with Article 3(4) of Commission Regulation (EC) No 
794/200417, to the following address: agri-state-aids-notifications@ec.europa.eu. 

 

        For the Commission 

 

                                                 
16  Judgement in Freskot AE v Elliniko Dimosio, C-355/00, ECLI:EU:C:2003:298. 

17  Commission Regulation (EC) No 794/2004 of 21 April 2004 implementing Council Regulation (EC) 
No 659/1999 laying down detailed rules for the application of Article 93 of the EC Treaty, OJ L 140, 
30.4.2004, p. 1. 

mailto:agri-state-aids-notifications@ec.europa.eu
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        Phil Hogan 

        Member of the Commission 
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