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Subject: State aid No SA.27301 (2015/NN) – the Netherlands  

Alleged illegal State aid in connection with the subsidized acquisition or 

free granting of nature land  

Sir, /Madam, 

1.  PROCEDURE 

(1) By letter dated 23 December 2008 the Commission received a complaint 

from two Dutch private foundations, later succeeded by the Association for 

Equal Rights for Landowners (Vereniging Gelijkberechtiging Grondbezitters, 

hereafter ''the complainants'') concerning subsidies granted by the 

Netherlands to thirteen beneficiaries for the acquisition of land for nature 

conservation. 

(2) The Commission sent a request for information to the Netherlands by letter 

of 4 March 2009, to which the Dutch authorities, after an extension of 

deadline, replied by letter of 26 June 2009.   

(3) The complainants provided further information in a number of submissions, 

and in a letter of 16 March 2010 invited the Commission to act in accordance 

with Article 265 TFEU. By letter of 26 March 2010, the complainants 

withdrew their request and agreed to wait for the Commission's assessment 

of an amended subsidy scheme for nature land acquisition, which the 

Netherlands envisaged to notify to the Commission.  
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(4) On 13 July 2011 the Commission services adopted a decision in case 

SA.31243 approving a new scheme
1
 for nature land acquisition. By letter of 

27 July 2011, the Commission services forwarded a copy of this decision to 

the complainants, stating that it considered that all State aid concerns raised 

in their complaint were adequately dealt with under the communicated 

decision.  

(5) By submission of 26 August 2011, the complainants insisted that the 

Commission would take a position on their complaint, requesting recovery of 

the alleged illegal and incompatible aid. This request was repeated in 

subsequent correspondence dated 14 and 28 September 2011. 

(6) By letter of 30 September 2011, the Commission asked further information 

from the Dutch authorities, to which these replied, after two extensions of the 

deadline, on 17 January 2012. 

(7) From February 2012, when the complainants exchanged emails with the 

Commission services, there were no contacts until 28 April 2014 when they 

asked to meet the Commission services apparently after settlement 

discussions with the Dutch authorities had failed. The meeting with the 

Commission took place on 1 July 2014 and further information was 

submitted by the complainants on 11 August 2014.  

(8) The Dutch authorities also met the Commission on 27 June 2014 and 11 

March 2015. Requests for information were sent to the Netherlands on 15 

July 2014 and 13 March 2015, to which replies were sent on 9 September 

2014 and 18 May 2015.   

2. DESCRIPTION  

2.1. The scheme 

(9) The complaint concerns subsidies for the acquisition of nature land or for the 

redemption of leases on such land to thirteen organizations – 

terreinbeherende organisaties – hereafter referred to as ''TBOs'', entrusted by 

the Netherlands with a public service obligation (PSO) of nature 

conservation. Hereafter, the scheme, which is the subject of the complaint, is 

referred to as ''the PNB scheme''
2
.   

(10) The PNB scheme against which the complaint is addressed formed the basis 

of Dutch nature conservation policy. On 1 January 2012, the budget ceiling 

of the PNB scheme was reduced to zero
3
, once a new, notified scheme was 

approved by the Commission on 13 July 2011
4
.      

(11) The objective of the PNB scheme was to establish an Ecological Main 

Structure
5
 (hereafter ''EMS'') and a Natura 2000 Network for the protection 

                                                 
1
  Commission Decision of 13.07.2011 in case SA.31243 – Subsidieregeling grondaankoop 

EHS, OJ C 303 of 14.10.2011. 
2
  The abbreviation originates from the Dutch name of the central regulation of 1993, Regeling 

bijdragen Particuliere terreinbeherende Natuur Beschermingsorganisaties. 
3
  The PNB scheme was rescinded as of 1 January 2014 by regulation of 18 October 2013, 

Government Gazette 2013, 30036. 
4
  See footnote 1 above. 

5
  Ecologische Hoofdstructuur, now called Natuurnetwerk Nederland (Nature Network 
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of biodiversity through the funding of nature land acquisition. This scheme 

allowed the acquisition of land of great ecological value, woodlands, or 

landscapes created as part of land development projects, the termination of 

leases, and the purchase or exchanges of land required for creating the EMS.  

(12) According to the Dutch authorities, the State’s nature conservation policy 

was also partially implemented through occasional ad hoc free transfers of 

land made by the Ministry of Agriculture through its Office for the 

Management of Agricultural Land (Bureau Beheer Landbouwgronden) to the 

same thirteen organisations, the TBOs.  

(13) Initially, from 1993 until 2007 the PNB scheme was operated both by the 

State and the provinces, while since 2008 the provinces were responsible for 

subsidising the purchase of land for the EMS. Regardless of the way through 

which the nature land came under the responsibility of the TBOs, the PNB 

scheme had the overall aim to ensure a coherent and professional 

management of large natural lands and prevent fragmented ownership by 

allowing organisations entrusted with the nature conservation PSO the 

possibility of acquiring land important from a nature, cultural heritage or 

scenery point of view for achieving the EMS. 

(14) The PNB scheme with its acquisition subsidies for nature land and the 

occasional free transfer of land must be distinguished from the management 

subsidies awarded by the Dutch State for the management of nature 

conservation
6
. These nature management subsidies are not the subject of the 

present decision, but are taken into account when assessing the compatibility 

of the PNB scheme. 

2.2. Legal basis 

(15) The subsidies for the acquisition of land for nature conservation were granted 

at central level until the end of 2007 on the basis of the 1993 Regulation on 

subsidies to private nature conservation organisations by the Ministry of 

Agriculture – "Regeling bijdragen Particuliere terreinbeherende Natuur 

Beschermingsorganisaties", hereafter referred to as “central regulation”. 

During the same period, acquisition subsidies to cover up to 100% of the 

purchase costs of the nature land incurred by the TBOs were also granted by 

the twelve Dutch provinces. The provincial subsidies were awarded either in 

an ad-hoc manner or on the basis of provincial regulations concerning the 

subsidisation of nature conservation under Programma Beheer 2000-2010
7
, 

which according to the Dutch authorities, were generally consistent with the 

conditions set at central level.  

(16) As of 2008, the land acquisition subsidies were decentralised and granted 

only by the Dutch provinces
8
 on the basis of regulations based on the Rural 

                                                                                                                                            
Netherlands). 

6
  Commission Decision of 20.04.2011 in case SA.31494 – Subsidies for nature management, 

OJ C 12 of 14.01.2012. 
7
  These were approved in Commission Decision of 26.11.2008 in case NN 47/2004, OJ C 2 of 

07.01.2009.  
8
  This decision was adopted in September 2008, but according to the Dutch authorities it 

applied retroactively as of 1 January 2008. 
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Areas Planning Act ("Wet Inrichting Landelijk Gebied"). According to the 

Dutch authorities, the provincial subsidy regulations implementing the PNB 

scheme, despite some differences, had similar content and followed the same 

rationale as that underpinning the central regulation.  

2.3. Duration 

(17) The PNB scheme entered into force on 1 January 1993 and was effectively 

terminated in 2012
9
, when it was replaced by a new scheme for subsidies for 

the acquisition of nature land which was, after notification by the 

Netherlands, approved by the Commission on 13 July 2011
10

.  

2.4. Beneficiaries 

(18) The beneficiaries of the PNB scheme were the thirteen nature conservation 

organisations that were listed in Article 3 of the central regulation. These 

nature conservation organizations, include the Association for Nature 

Monuments ("Vereniging Natuurmonumenten") active at national level, as 

well as twelve other nature conservation organisations that are each active at 

the level of one of the provinces of the Netherlands
11

.   

(19) The TBOs have, under the Dutch Civil Code, the legal status of an 

association or foundation, which means that they are non-governmental 

organisations and cannot operate for profit. Their main statutory objective set 

in the constitutive acts is the conservation and management of land of 

significant natural value and of the cultural-historical and landscape assets 

present on that land. In this regard they carry out, in addition to the main 

non-economic nature conservation task, the following activities: acquisition 

of land
12

, management of this land and other secondary activities that 

contribute to nature conservation. 

(20) According to the Dutch authorities, the secondary activities of the TBOs 

included:  

 activities directly generating revenues from nature conservation such as 

sale of wood from thinning and maintenance of stands of timber in 

nature areas or from tree felling for the benefit of other target habitat 

types
13

; sale of grass, reed and any other plant material removed as part 

of nature management and conservation to prevent plants from being 

choked, to get rid of excess nitrogen from the land (eutrophication) and 

to preserve or improve valuable nature assets; sale of meat from wild 

animals culled as a population control measure or from grazing animals 

                                                 
9
  In some provinces the PNB Scheme was already terminated in 2011. 

10
  See footnote 1 above. 

11
  Zuid-Hollands Landschap; Noord-Hollands Landschap; Utrechts Landschap; Gelders 

Landschap; Overijssels Landschap; It Fryske Gea; Gronings Landschap; Drents Landschap; 

Limburgs Landschap; Zeeuws Landschap; Brabants Landschap and Flevo-Landschap.  
12

  According to the information available, Natuurmonumenten owns 105 022 ha of land and the 

12 provincial organisations own together around 105 000 ha of land. This includes nature 

reserves, rural estates, special landscapes and cultural-historical objects such as castles.   
13

  In some areas woodland may be felled to create space for other habitats such as heather 

heathland, or drifting sand. 
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such as sheep, highland cattle, or horses used to keep grass under control 

or to suppress shrub growth or reduce grass encroachment if not 

desirable in the habitat in question; granting of hunting or fishing 

licenses to maintain fish and animal stocks at sustainable levels.  

 activities that could benefit nature conservation indirectly such as 

operation of visitor centres or tourist attractions and the accompanying 

sale of refreshments. 

(21) According to the Dutch authorities, the revenue generated by the secondary 

economic activities was a necessary but not a sufficient source of funding for 

the primary activity of nature conservation that was further complemented 

through subsidies, but also membership fees, donations, sponsorships, and 

volunteering.  

2.5. Eligible costs 

(22) The eligible costs set in Article 7(2) of the central regulation were similar to 

those established at province level. These included the purchase price of the 

land, other costs required for the actual acquisition such as land registry fees, 

registration duties, auction charges, or notarial fees, and the cost for 

redeeming any leases that encumbered the land in question.  

2.6. Restrictions on the acquired land and claw back  

(23) According to Article 40 of the central regulation, the TBOs were not 

authorized to change the function of land purchased under the PNB scheme 

in a way contrary to the nature conservation objective and the obligations 

connected with the acquisition subsidy without the express consent of the 

granting authority. In the period 1993 to 2012, according to the Dutch 

authorities, permissions for change of function were granted in […] cases
14

. 

Re-sales or leases of land acquired by means of PNB acquisition subsidies 

could also not be done without the express consent of the granting authority, 

which approved such actions only when the nature conservation objective of 

the land allowed it
15

. According to the Dutch authorities, in many cases the 

re-sales related to exchange processes between multiple land owners with a 

view to creating coherent land units within an area or when the land was 

given a public use
16

.  

(24) From the information provided by the Dutch authorities, it follows that the 

PNB scheme contained claw back mechanisms at both central and province 

level through which the granting authority was authorised to request 

compensation from the beneficiaries when the subsidy led to capital gains, 

such as upon the sale of the land acquired under the PNB scheme. The claw 

back mechanisms were foreseen either in individual award decisions or in 

                                                 
14

  Minor changes were made on […] plot of land where […] were already active on the land 

prior to its acquisition for nature conservation purposes.   
15

  In the period 1993 to 2012, for the nature land acquired under the PNB scheme, the granting 

authorities expressly approved […] cases of re-sale. 
16

  An example is the construction of a cycle path for which land acquired under the PNB scheme 

was sold. 
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provisions set in the central regulation or the provincial regulations. 

Furthermore, the articles of association of the TBOs foresaw a reinvestment 

obligation into the main activity of nature conservation at all times. As of 

1997, Article 41 of the central regulation made explicit reference to Article 

4:41 of the General Administrative Law Act (''Algemene wet bestuursrecht – 

Awb'') which, as of 1997 laid down claw back rules regarding the repayment 

of any undue advantage gained when land acquired under the PNB scheme 

was sold or commercially exploited with the express approval of the granting 

authority. The granting authority was therefore empowered to request 

compensation from the subsidy recipient especially when the grant led to 

gains; these had to be either returned to the granting authority, or deducted 

from the nature management subsidies granted for the conservation activities, 

referred to above in recital 14. 

2.7. Obligation to reinvest in nature conservation and penalties 

(25) The Netherlands explained that even if the PNB scheme did not explicitly 

contain a provision that obliged the TBOs to reinvest their revenues resulting 

from secondary activities in nature conservation, this nevertheless followed 

implicitly from the articles of association of the TBOs according to which all 

their income had to be used for furthering the statutory nature conservation 

objective. In this regard, Article 44 of the central regulation required, as a 

condition for receiving the subsidies, that the eligible TBOs would submit 

copies of their articles of association.  

(26) Furthermore, the PNB scheme foresaw penalties in case of compliance 

failures. Article 43 of the central regulation stipulated that failure to comply 

with the conditions set under the PNB scheme led to the withdrawal of the 

grant and its repayment with interest, unless the land was transferred to the 

state.  

3. THE COMPLAINT 

(27) The complaint was initially lodged on 23 December 2008 by two private 

foundations, Stichting Het Nationale Park de Hoge Veluwe and Stichting 

Linschoten. Both foundations exploit land and estates in various manners, 

their activities focusing on the conservation of nature, cultural heritage and 

scenery. In this context the complainants also carry out economic activities 

such as leasing of land, agriculture, forestry and tourism. The initial 

complainants were in 2009 succeeded by the Federation of Private 

Landowners (Vereniging Gelijkberechting Grondbezitters), an association 

representing private landowners.   

(28) In the complainants' view, by granting subsidies for the acquisition of land to 

the TBOs, and by directly transferring to them land for free, the Dutch State 

and provinces granted from 1993 to 2012 State aid within the meaning of 

Article 107(1) of the Treaty on the Functioning of the European Union 

(“TFEU”).  

(29) According to the complainants, the TBOs are engaged in nature conservation 

and nature land management activities in a similar way to the private 

landowners. Even though the complainants acknowledge that nature 



 

7 

 

conservation is the main activity of the TBOs and cannot as such be regarded 

as economic activity, they submit that the secondary economic activities 

performed by the TBOs, such as sale of wood and meat, or the leasing of 

fishing or hunting rights, have economic character and, for this reason, all 

thirteen TBOs are undertakings and fall within the scope of Article 107(1) 

TFEU.  

(30) The complainants argue that the subsidies under the PNB scheme conferred 

an economic advantage leading to distortions of competition because they 

provided the TBOs with a competitive advantage that allowed them, amongst 

others, to outbid private landowners who were interested in purchasing 

similar nature land. 

(31) The complainants further submit that trade might be distorted by the 

secondary economic activities since also private landowners are involved in 

the sale of wood, meat, or fishing and hunting rights.  According to them, the 

subsidies were substantial, exceeding the de minimis threshold.  

(32) Moreover, the fourth Altmark
17

 criterion was not met, since the entities 

entrusted with the nature conservation PSO were not selected following a 

tender procedure nor were the compensated costs calculated according to 

those of a typical well-run undertaking.  

(33) The complainants also contested the view of the Dutch authorities that the 

measure was existing aid. In particular, they argued that the PNB scheme 

was substantially changed since nature conservation subsidies were first 

awarded in 1922.  

(34) The complainants hold the view that there are no grounds for declaring the 

financial support under the PNB scheme compatible under the rules 

regarding services of general economic interest (SGEI) of 2005
18

 or 2012
19

.  

Also, in their view, the natural heritage conservation provision of Article 

53(2)(b) of the General Block Exemption Regulation (GBER)
20

 does not 

apply because the PNB scheme breaches the non-discrimination principle, 

which is a non-severable EU law provision stipulated by Article 1(5) GBER.  

(35) Finally, the complainants took note of the amendments made by the Dutch 

authorities to the PNB scheme and acknowledged its approval by the 

                                                 
17

 Judgment of 24.04.2003 in Case C-280/00 Altmark Trans and Regierungspräsidium 

Magdeburg, ECLI:EU:C:2003:415. 
18

  Commission Decision of 28 November 2005 on the application of Article 86(2) of the EC 

Treaty to State aid in the form of public service compensation granted to certain undertakings 

entrusted with the operation of services of general economic interest, OJ L 312 of 29.11.2005, 

p. 67; Community Framework for state aid in the form of public service compensation, OJ C 

297 of 29.11.2005, p. 4. 
19

  Commission Decision of 20 December 2011on the application of Article 106(2) of the Treaty 

on the Functioning of the European Union to State aid in the form of public service 

compensation granted to certain undertakings entrusted with the operation of services of 

general economic interest, OJ L 7 of 11.01.2012, p. 3-10; Communication from the 

Commission, European Union Framework for State aid in the form of public service 

compensation (2011), OJ C 8, of  11.01.2012, p. 1522. 
20 

 Commission Regulation (EU) N°651/2014 of 17 June 2014 declaring certain categories of aid 

compatible with the internal market in application of Articles 107 and 108 of the Treaty, OJ L 

187 of 26.06.2014,  p.1-78. 
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Commission, but insisted that the Commission takes a position on the PNB 

scheme and orders recovery for the alleged unlawful incompatible aid 

granted to the TBOs over the period 1993-2012 under the PNB scheme.  

4.  POSITION OF THE DUTCH AUTHORITIES  

(36) The Dutch authorities are primarily of the view that the PNB scheme does 

not entail State aid. In this regard they submit, first, that nature management 

cannot be regarded as an economic activity. According to the Dutch 

authorities nature management serves a public general aim and is important 

for maintaining biodiversity and quality of life in the Netherlands.  

(37) The TBOs that benefit from the PNB scheme do not operate on a market and 

have no profit aim but have as their statutory objective nature conservation. 

The fact that the implementation of nature management involved, on a 

limited scale, activities that could generate revenue does not alter the general 

aim of nature conservation. The secondary economic activities cannot be 

separated from the non-economic core activity, namely nature conservation. 

Therefore, according to the Dutch authorities, the TBOs that benefitted from 

the PNB scheme cannot be considered undertakings within the meaning of 

Union law. 

(38) Second, the Dutch authorities submit that the grant for the purchase of land 

for nature conservation does not offer an advantage to the TBOs since nature 

management is a loss-making activity. The TBOs could only in exceptional 

circumstances,  with the permission of the granting authority, resell the land, 

in which case the subsidies had to be paid back and possible profits had to be 

used to the benefit of nature conservation. 

(39) Third, the Dutch authorities are of the view that the subsidisation of nature 

land acquisition does not affect or threaten to affect trade between Member 

States, since the acquisition of nature land is a national matter. In so far as 

the management of land would involve activities that generate revenues, 

these are of limited scale and are not likely to affect trade between Member 

States. 

(40) Fourth, the Dutch authorities also submit that the measures were not aid 

because the four cumulative Altmark criteria were met. In this regard the 

Dutch authorities acknowledge that the TBOs were not chosen through 

public tender. They submit that, as the cost of nature conservation exceeded 

the income from the land, and since compensation for the acquisition of land 

covered 100% of the purchase price – characteristic for all organisations 

engaged in nature conservation, including any typical well-run organisations 

– it can be concluded that the costs compensated were those of a well-run 

undertaking. From this, the Dutch authorities conclude that the fourth 

Altmark criterion was fulfilled for the PNB scheme.  

(41) Fifth, should the Commission consider that the subsidies constituted aid, the 

Dutch authorities argue that it was existing aid within the meaning of Article 

1(b) of Council Regulation (EC) No 659/1999 since it existed already at the 

time of the accession of the Netherlands to the Treaty of Rome establishing 

the European Communities. In this regard the Dutch authorities point to the 

1922 Forests Act (Boschwet) on the basis of which the  conservation of 
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natural environments was first recognised as a matter of public interest, and 

in particular at Article 12 thereof
21

. The acquisition subsidies for nature land 

were continued in 1942 when the nature conservation policy was expanded 

through an administrative circular, and was further developed in Section 11 

of the 1961 Forestry Act. The Dutch authorities explained that no express 

legal basis was needed for subsidies until 1993, since the circular from 1942 

was used as a guide for awarding the acquisition subsidies. In this regard, the 

Dutch authorities gave examples of subsidies granted before the PNB scheme 

entered into force.  

(42) Furthermore, sixth, the Dutch authorities hold the view that in so far as the 

scheme would entail (new) aid, it would be compatible on the basis of the 

applicable SGEI rules. In this regard, the Dutch authorities submit, in 

essence, that the acquisition of land for nature conservation should be 

regarded as a service of general economic interest, that the nature 

organizations which benefit from the measures are entrusted with the task of 

nature conservation, and that there is no overcompensation.  

(43) Finally, the Dutch authorities argue that the subsidies for acquisition of 

nature land represent compatible aid for cultural and natural heritage under 

Article 53(2) (b) GBER. In the alternative, they submit that the land 

acquisition subsidies for nature conservation are compatible aid under Article 

107 (3) (c) TFEU. 

5. ASSESSMENT 

5.1. Existence of aid within the meaning of Article 107(1) TFEU 

(44) Article 107(1) TFEU provides that: “any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens 

to distort competition by favouring certain undertakings or the production of 

certain goods shall, in so far as it affects trade between Member States, be 

incompatible with the internal market”. 

(45) In order for a measure to constitute State aid, all cumulative criteria of 

Article 107(1) TFEU have to be fulfilled. Thus: (1) the measure must be 

imputable to the State and be financed through State resources; (2) it should 

lead to an economic advantage; (3) that advantage should be selective by 

favouring certain undertakings or the production of certain goods; and (4) it 

should distort or threaten to distort competition and be liable to affect trade 

between Member States.  

5.1.1. Undertakings 

(46) The prohibition of Article 107(1) TFEU on the granting of State aid applies 

only insofar as the beneficiaries of that aid are undertakings. The Dutch 

authorities have submitted that nature organizations cannot be regarded as 

                                                 
21

  Article 12 of the 1922 Forests Act stated the following: ‘After consultation with the Forests 

Board, We may grant public bodies and charitable associations and foundations amounts of 

State funds, either conditionally or unconditionally, for the conservation of natural forest and 

other woodland environments.' 
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undertakings since they are not for profit, their main task of nature 

conservation is non-economic, and any secondary activities carried out by the 

TBOs, which generate revenues, are marginal and intrinsically linked to their 

core task of nature conservation.  

(47) The Commission does not share the views of the Dutch authorities. It can be 

accepted that nature organizations are not involved in economic activities as 

regards their main task of nature conservation. The Commission refers in this 

regard to paragraph 31 of the General Court's judgment in case T-347/09 

Germany vs Commission
22

 in which it was confirmed that nature protection 

and conservation activities have an exclusively social character, being based 

on solidarity, and therefore are of a non-economic nature.  

(48) However, an entity can be involved both in non-economic and economic 

activities. It is established case law that companies that offer goods and 

services on a market are involved in economic activities and qualify as 

undertakings within the meaning of Article 107(1) TFEU. In this regard it is 

irrelevant whether they have a profit aim or not.  

(49) In the present case, it is not contested that the TBOs perform, on the land 

acquired with subsidies under the PNB scheme, apart from their primary 

activities of nature conservation, also certain secondary activities like the sale 

of wood and meat, hunting and fishing leases, or tourism activities. The PNB 

scheme did not ex ante and in an exhaustive manner define the secondary 

economic activities that could be performed on the acquired land besides 

nature conservation.  

(50) While it cannot be excluded that some of these activities, as the Dutch 

authorities submit, were purely ancillary to the main task of nature 

conservation, at least part of the secondary activities, like tourism, involved 

economic activities. In this regard reference is made to the same judgment of 

the General Court mentioned above in recital 48, where it was concluded that 

activities of nature conservation organizations, similar to those of the TBOs, 

can be deemed to be economic activities, not necessarily linked to nature 

conservation
23

.  

(51) The Commission also notes that under the PNB scheme the TBOs were in 

principle free to decide on the prices that they charged for their secondary 

activities
24

.  

(52) The Commission concludes therefore that at least some of the secondary 

activities carried out by the TBOs qualify as economic activities, referring in 

this regard also to its decisions of 13 July 2011 on the Dutch nature 

conservation scheme
25

, and of 20 April 2011 on the Dutch nature 

                                                 
22

  Judgment of 12 September 2013, Germany vs Commission (T-347/09), ECLI:EU:T:2013:418, 

OJ C313, of 26.10.2013. 
23

  Judgment in Case T-347/09 (above footnote 22), paragraph 41.   
24

  One exception related to the leasing of land for agricultural purposes, in so far as it tied in with 

the nature objectives of the land. Use restrictions could be imposed in relation to the nature 

values present on the land, and this was reflected in the price. Thus, for lease agreements with 

a term of longer than six years, the maximum lease prices were laid down in law, in part 5 of 

book 7 of the Dutch Civil Code.  
25

  See footnote 1 above. 
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management subsidies
26

, in which it was concluded that TBOs qualify as 

undertakings as regards their secondary activities. The Commission notes 

that the activities of the TBOs under the PNB scheme are essentially the 

same as those under the schemes assessed in the above mentioned 

Commission decisions, and that the Dutch authorities have not challenged the 

applicability of the Union State aid rules in those decisions.     

5.1.2. State resources  

(53) The aid stems from State resources since it was funded by the national 

budget and/or by the general budget of the provinces. The PNB scheme is 

imputable to the State as it finds its legal basis in the PNB scheme 

implemented through the central and provincial regulation(s). 

5.1.3. Selectivity 

(54) The PNB scheme was selective as only the thirteen nature conservation 

organizations listed in Article 3 of the central regulation could benefit from 

acquisition subsidies or free transfers of land.  

5.1.4. Economic advantage 

(55) The PNB scheme conferred an economic advantage on the recipients 

because, first, the land was put free of charge or at reduced cost at the 

disposal of the TBOs who could obtain revenues from its use. According to 

the Dutch authorities, these revenues did not exceed the costs arising from 

the entrusted nature conservation PSO and from the land acquisition costs. 

Furthermore, if the revenue exceeded the eligible costs, the balance had to be 

anyway reinvested in nature conservation, when it was not transferred back 

to the State. The Dutch authorities therefore concluded that there was no 

economic advantage. However, the Commission holds the view that, even if 

the use of the revenues was limited by the nature conservation objective of 

the land in question, the PNB scheme provided the beneficiaries with an 

advantage compared to other companies that needed to invest in nature land 

to carry out similar economic activities
27

. 

(56) Second, it can also not be excluded that the TBOs could receive an economic 

advantage through capital gains made when they resold the acquired land, 

even if re-sales required the express approval by the granting authority, 

which occurred only exceptionally in the period 1993-2012, and in almost all 

cases explicit claw back mechanisms were in place. In addition, the proceeds 

from the authorised sales could not be retained by the TBOs because they 

had to be reinvested in nature conservation in accordance with their articles 

of association. The relevance of this obligation for the compatibility 

assessment of the PNB scheme is examined in greater detail below, in 

recitals 93 - 99. 

                                                 
26

  See footnote 6 above. 
27

  For more details, see the judgment in Case T-347/09 (above footnote 22), paragraphs 65-71. 
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5.1.5. The Altmark criteria are not cumulatively fulfilled 

(57) To constitute State aid, a measure must confer on the recipients an economic 

advantage. The Dutch authorities have provided information aiming to 

demonstrate that the measures did not constitute aid because the Altmark
28

 

criteria were met. The Commission has examined this argument but cannot 

agree.  

(58) The Commission recalls that compensation for SGEI granted to a company 

may not constitute an economic advantage under certain strictly defined 

conditions. If the four cumulative Altmark conditions
29

 are met, public 

service compensation is deemed not to grant any advantage. The fourth 

Altmark criterion provides that, in order not to constitute State aid, the 

awarded compensation must be defined either through an open, transparent 

and non-discriminatory public tender procedure (the "tender method"), which 

would allow to select a provider of the service at the least cost to the 

community, or the amount of SGEI compensation should be defined on the 

basis of the costs of a typical undertaking, well run and adequately equipped 

(the "benchmarking method"). 

(59) It is not contested that the TBOs were not selected in an open and transparent 

tender procedure. Neither did the PNB scheme ensure that the nature 

conservation services were provided at the least cost for the State. Decisive 

was only whether the grant applicant was one of the thirteen TBOs listed in 

Article 3 of the central regulation. In particular, the PNB scheme did not take 

into account whether the cost structure of the TBOs corresponded to the 

average cost structure of a typical, well-run entity able to efficiently provide 

the nature conservation SGEI.  

(60) Given that the fourth Altmark criterion is not fulfilled, the Commission 

considers that there is no need to separately assess the first three Altmark 

criteria, as set forth in point 95 of the Altmark judgment. 

5.1.6. Impact on trade and distortion of competition 

(61) The Dutch authorities have confirmed that the beneficiaries generated 

revenues from secondary activities carried out on the land acquired under the 

PNB scheme, including revenues from visitors' centres, tourism, hunting and 

fishing fees, and revenues from the sale of wood or other goods resulting 

from nature conservation. As the Commission has noted in previous 

decisions
30

, commercial activities in sectors such as tourism, hunting, or 

forestry are open to competition and trade between Member States
31

.  

(62) Admittedly, these activities are likely to be limited in scope, both 

                                                 
28

  See footnote 17 above. 
29

  See also paragraphs 42 et seq. of the Communication from the Commission on the application 

of the European Union State aid rules to compensation granted for the provision of services of 

general economic interest, OJ C8, of 11.01.2012, p. 4-14. 
30

  Commission Decision of 02.07.2009 in SA 22741 – Germany, Transfer of natural protection 

areas to new owners and measures for bio diversity, OJ C 230 of 24.09.2009. See also 

footnotes 1 and 6 above.                                                                                                                            
31 

 Judgment in Case T-347/09 (above footnote 22), paragraph 40. 
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geographically and in terms of value. As regards the geographical scope of 

the activities, the Commission has accepted that state support did not affect 

trade in a very limited number of cases involving purely local services, 

unlikely to attract customers from other Member States, such as the service 

provided by a local swimming pool
32

. The Union Courts have likewise 

interpreted the notion of impact on trade in a strict way. 

(63) At least one of the activities (wood sales) does not concern the provision of a 

service, but the sale of goods (forestry products), which can be exported 

within the EU. Also, it cannot be ruled out that the subsidized land would be 

suitable for international tourism. Therefore, despite the fact that the impact 

of the measure is likely to be limited, the Commission considers that it is 

liable to distort competition and affect trade between Member States. A 

similar conclusion was reached by the Commission in the German nature 

conservation case, which was also confirmed by the General Court in the 

case mentioned above in recital 48. 

5.1.7. Conclusion 

(64) Since all criteria of Article 107(1) TFEU are met, the subsidies under the 

PNB scheme constitute State aid. 

5.2.  Existing aid or new aid 

(65) An aid measure that was put into force before the respective Member State 

joined the European Union (and is still applicable) constitutes existing aid as 

defined by Article 1(b)(i) of Regulation (EC) No 659 of 1999 (hereinafter the 

"Procedural Regulation")
33

. The Dutch authorities have argued that in so far 

as the scheme would be aid, this was existing aid within the meaning of 

Article 1(b) (i) of the Procedural Regulation since the land acquisition 

scheme was put in place before 1958 when The Netherlands joined the 

Union. The Commission has examined this argument but cannot agree.  

(66) On the basis of the information provided by the Dutch authorities it appears 

indeed that certain laws regarding subsidies for nature conservation were in 

place as of 1922. However, these older laws had a different scope and 

objective than the PNB scheme had, and their content was significantly 

amended over time. From the preamble to and title of the 1922 Forests Act it 

is clear that this law was aimed at forestry and forest conservation only. By 

contrast, the scope of the PNB scheme was broader, referring to nature 

conservation in general terms, and including, according to Article 1(c) of the 

central regulation, ''nature land, water, estates, forests and other timber, as 

well as objects located on this land, which is of importance or which is 

potentially important for its nature-science, scenic or cultural-historic 

significance or for its forestry value”. The circle of potential beneficiaries 

                                                 
32 

 Commission decision of 21.12.2000 in case N 258/2000 Germany – leisure pool Dorsten,  OJ C 

172 of 16.06.2001, p. 16. 
33

  Council Regulation No 659/1999 of 22 March 1999 laying down detailed rules for the 

application of Article 108 of the Treaty on the Functioning of the European Union, OJ L 83 of 

27.03.1999, p. 1-9, as amended by Council Regulation (EU) No 734/2013 of 22 July 2013,OJ 

L204 of 31.07.2013, p. 15. 
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differs as well: the 1922 Forest Act
34

 referred to (all) ‘bodies of public law, 

associations and foundations serving the general interest',  while the 1961 

Forestry Act enlarged the circle in Article 10,  not containing any limitation 

as  to the type of potential beneficiaries. The PNB scheme reduced the 

beneficiaries to an enumerated group of thirteen TBOs in Article 3 of the 

central regulation. Furthermore, the budget
35

 also changed substantially over 

the years with the Dutch authorities acknowledging that increases in budget 

took place over the years. 

(67) In light of the above, it cannot be concluded that the PNB scheme is merely a 

continuation of schemes that were already in place before the Netherlands 

joined the European Union, but that it was new aid in the sense of Article 

1(c) of the Procedural Regulation, which includes as well alterations of 

existing aid.    

5.3. Legality of the aid 

(68) In the information submitted the Dutch authorities confirmed that the 

subsidies for the acquisition of land for nature conservation had been 

awarded under the PNB scheme from 1993 until 2012. Since the aid was 

awarded without respecting the standstill and notification obligation set out 

in Article 108(3) TFEU, it must be concluded that the aid is unlawful unless 

the aid was awarded by respecting specific compatibility rules that exempted 

the Netherlands from notification (see below recital 77). In any case, illegal 

aid can still be found compatible with the internal market.  

5.4. Compatibility of the aid  

5.4.1. Applicability of the GBER 

(69) The Dutch authorities submit that the PNB scheme falls under the cultural 

heritage exception set out in Article 53(2)(b) GBER, which by means of 

Article 58(1) can apply retroactively to individual aid granted in the past.  

(70) The Dutch authorities argue that Article 53(2)(b) GBER applies because the 

PNB subsidies were intended for the acquisition of nature land which was 

formally recognised by the Netherlands as natural heritage. While it cannot 

be excluded that a subsidy scheme for the acquisition of nature land could 

qualify as a measure that falls under the scope of Article 53 GBER, the 

Commission notes that in the case at hand the benefits of the scheme were 

limited to the 13 TBOs individually enumerated in Article 3 of the central 

regulation, which are all Dutch and thus the PNB scheme was discriminatory 

and in breach of Article 1(5)(a) GBER.  

(71) In light of the above, it cannot be concluded that the PNB scheme is in 

compliance with the GBER.  

                                                 
34

  Articles 8 and 12 of the 1922 Forests Act.  
35

  Article 4(1) of Regulation (EC) 794/2004 stipulates that “an increase in the original budget of 

an existing aid scheme by up to 20% shall not be considered an alteration to existing aid.” It 

follows that larger increases of the aid budget concerned are effectively a factor to be taken 

into consideration to determine whether aid is ‘new’ or not.  
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5.4.2. Compatibility under the SGEI rules 

(72) The Dutch authorities have argued that in so far as the scheme qualifies as 

State aid it was compatible SGEI compensation. The Commission therefore 

needs to examine the scheme under the applicable SGEI rules.  

(73) Given that the 2005 SGEI rules
36

 do not apply retroactively
37

, and that the 

PNB scheme dates back to 1993, the Commission will assess the measures 

under the 2012 SGEI rules
38

 which apply retroactively to compensation 

granted in the past, as foreseen by Article 10(b) of the SGEI Decision and 

paragraph 69 of the SGEI Framework.  

(74) As confirmed by the General Court in paragraph 31 in its judgment of 12 

September 2013
39

, nature conservation may constitute a service of general 

interest (SGI). The costs incurred by this activity exceed its revenues, being 

based on solidarity, and thus nature conservation does not offer any incentive 

for the market to provide it. In the above mentioned previous Commission 

decisions with regard to subsidy schemes for the acquisition of land by 

nature organizations in respectively Germany
40

 and the Netherlands
41

, the 

Commission accepted that there may be a need to acquire land to be 

protected and managed as nature conservation area in line with national 

policies for developing coherent national ecological networks.  

(75) The Commission did not question the classification of the acquisition of 

nature land for conservation purposes as part of a wider SGEI concerning 

nature conservation; it assessed the compatibility of the subsidy schemes for 

the acquisition of land for nature conservation as public service 

compensation for a nature conservation SGEI, considering it appropriate to 

carry out a global analysis of the absence of overcompensation by focussing 

on all possible revenues (including those stemming from secondary 

economic activities that could be carried out by the beneficiaries).  

(76) Given the similarities with the subsidy schemes for the acquisition of land by 

nature organisations assessed in the Commission decisions referred to above 

in recital 74, the Commission considers it appropriate to follow the same 

global approach in respect of the acquisition subsidies under scrutiny in the 

present case.  

5.4.2.1. Applicability of the SGEI Decision 

(77) According to the SGEI Decision, amounts of compensation which do not 

exceed an annual threshold of EUR 15 million awarded for the provision of 

SGEIs, which meet all the cumulative conditions set therein, are deemed 

compatible with the internal market under Article 106(2) TFEU and exempt 

                                                 
36

  See footnote 18 above. 
37

  For more details on the applicability of the SGEI rules, see recitals 75-79 of Commission 

Decision of 1.10.2014 in case SA.19864, Financing of public hospitals of IRIS network in the 

region Brussels-Capital. 
38

  See footnote 19 above.  
39

  See footnote 22 above. 
40

  See footnote 30 above. 
41

  See footnote 1 above. 
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from the prior notification and standstill obligation of Article 108(3) TFEU.  

(78) From the information submitted by the Dutch authorities it follows that the 

cumulative conditions of the SGEI Decision were not met, among others 

because the compensation for land acquisition was awarded for a nature 

conservation SGEI which was entrusted for an (in principle) unlimited 

amount of time. Also, it cannot be excluded that individual grants under the 

scheme exceeded the threshold under the SGEI Decision. The Commission 

finds it appropriate therefore to check compliance of the scheme with the 

SGEI Framework, which applies when the Decision's conditions are not met.  

5.4.2.2. Compatibility under the SGEI Framework 

5.4.2.2.1. General remarks 

(79) Under certain conditions, Article 106(2) TFEU allows the Commission to 

declare compensation for SGEIs compatible with the internal market. The 

SGEI Framework sets out guidelines for assessing the compatibility of SGEI 

compensation which on average exceeds EUR15 million per year. 

(80) On the basis of paragraph 11 of the SGEI Framework, the Commission 

considers that, “(...) State aid falling outside the scope of Decision 

2012/21/EU may be declared compatible with Article 106(2) of the Treaty if 

it is necessary for the operation of the service of general economic interest 

concerned and does not affect the development of trade to such an extent as 

to be contrary to the interests of the Union.” The conditions that have to be 

met for achieving such balance are further set out in the Framework. 

(81) Since the measures in the present case constitute illegal State aid granted in 

the past without being notified, their compatibility must be assessed in 

accordance with paragraph 69 of the SGEI Framework, excluding thus the 

retroactive application of paragraphs 14, 19, 20, 24, 39 and 60
42

 thereof.  

(82) The Commission considers that the PNB scheme fulfils the conditions for 

compatibility under the SGEI Framework for the following reasons. 

5.4.2.2.2. Genuine service of general economic interest 

(83) As indicated in paragraph 56 of the SGEI Framework, Member States have a 

wide margin of discretion regarding the nature of services that can be 

classified as services of general economic interest. The Commission's task is 

to ensure that this margin of discretion is applied without manifest error as 

regards the definition of the SGEI. 

(84) For the reasons explained above, in recitals 72-76, the Commission can 

accept that it may be in the public interest to acquire land to be managed for 

                                                 
42

 Paragraph 14: give proper consideration to public service needs by way of a public consultation 

or other appropriate instruments to take into account the interests of users and providers; 

Paragraph 19: compliance with EU public procurement rules when entrusting an SGEI; 

Paragraph 20: absence of discrimination where an authority assigns the provision of the same 

SGEI to several undertakings; Paragraph 24 (and onwards): application of net avoided cost 

methodology to calculate the net cost; Paragraph 39 (and onwards): efficiency incentives; 

Paragraph 60: transparency. See footnote 19 above.  
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nature conservation in line with a policy of developing a coherent national 

ecological network. Therefore, the Commission accepts the classification of 

land acquisition for nature conservation as part of the nature conservation 

PSO, a wider SGEI. 

5.4.2.2.3. Entrustment 

(85) An act of entrustment as required under the SGEI Framework (in paragraphs 

15 and 16) is the act which assigns the provision of an SGEI to the 

undertaking concerned. This act should spell out the nature of the task as 

well as the scope and the general operational conditions of the SGEI.  

(86) The Dutch authorities explained that the TBOs were entrusted under the PNB 

scheme with the nature conservation PSO. In particular, by means of grant 

awards, the land acquisition subsidy or the direct land transfers in nature 

were made conditional upon respecting special nature conservation PSOs 

which were set out in detail for the purchased land. Additionally, the rules 

governing the PNB scheme made clear that the acquisition subsidies were 

granted only for purchasing land which was designated as nature 

conservation area to be included in the Dutch Ecological Main Structure
43

. In 

case of breach of the award conditions, penalty provisions regarding 

repayment of the grant were foreseen at central and province level by the 

PNB scheme, as explained above in recital 26.   

(87) Detailed rules were also established in the award decisions regarding the 

management subsidies
44

 granted for nature conservation purposes for the 

acquired land, according to which the management of the land in question 

had to have a nature conservation objective approved by the granting 

authority. Also, the function of the acquired land could not be changed and it 

had to be qualified as ''nature land'' as foreseen by the PNB scheme, in a way 

that ensured that the ecological objectives of nature conservation were 

achieved. The PNB scheme required that all sites were open to the public, 

unless this was not possible due to the natural values present on the land.  

(88) As regards the duration of the period of entrustment
45

, the Commission notes 

that this was not clearly specified in the PNB scheme. Nevertheless, for the 

present case the Commission does not consider that the unspecified duration 

of the entrustment rules out the compatibility of the aid granted under the 

PNB scheme in the period 1993-2012 (and thus before the entry into force of 

the SGEI Framework
46

). 

                                                 
43

  For more details see recital 11 and footnote 5 above. 
44

  See footnote 6 above. 
45

  As indicated in point 17 of the 2012 SGEI Framework, "the duration of the period of 

entrustment should be justified by reference to objective criteria such as the need to amortise 

non-transferable fixed assets. In principle, the duration of the period of entrustment should 

not exceed the period required for the depreciation of the most significant assets required to 

provide the SGEI." 
46 

 The PNB scheme was no longer applied as of the end 2011, at least in terms of actual 

payments/transfers, while the Framework became applicable only as of 31.1.2012. 
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(89) Generally, the objective of the SGEI Framework provision regarding the 

limited duration of entrustment is to ensure that the State reviews the market 

situation regularly to ensure that maintaining a public service is justified and 

to allow competition for the granting of the public service concerned through 

the application of public procurement rules. Such objective, however, cannot 

be pursued for the aid granted in the past over the period 1993-2012
47

. 

Nevertheless, if such subsidies continue to be granted after the entry into 

force of the SGEI Framework, the Member State would have to limit the 

further duration of the entrustment in order to fulfil all the compatibility 

conditions of the Framework
48

. 

(90) Moreover, the nature conservation public service obligation in the present 

case corresponds to an atypical and wider SGEI which is composed of a 

nature conservation service of general interest
49

 and secondary economic 

activities connected to it, which can be deemed to be SGEI compensation as 

confirmed by the General Court
50

. The main activity of the TBOs, nature 

conservation, given that it is non-profitable (its costs exceed any return that it 

can bring), is therefore non-economic and does not secure continuous 

streams of revenues. Only the ancillary activities have an economic character 

and can generate profit, covering the costs associated by them. For the past, 

i.e. prior to the adoption of the SGEI Framework which expressly stipulated 

the need for a time-bound entrustment in all cases, the unspecified SGEI 

entrustment could thus be justified by the fact that the transfer of the land 

under the PNB scheme came with the obligation for the TBOs to fulfil the 

(non-profitable) nature conservation PSO. Furthermore, the TBOs were not 

allowed to retain the potential revenue generated through the management of 

that land for other purposes than nature conservation. As explained above in 

recitals 25-26, 55-56 and below in recitals 94 and 96, should the TBO receive 

grants for the management of nature conservation, then all revenues 

generated by the nature land are subtracted from the amount calculated as 

management subsidy, ensuring that the costs triggered by the conservation 

activities are not overcompensated.   

5.4.2.2.4. Amount of compensation  

(91) Paragraph 21 of the SGEI Framework states that '' (…) the amount of the 

compensation must not exceed what is necessary to cover the cost of 

discharging the public service obligations, including a reasonable profit". It 

also indicates that '' (…). Where the undertaking also carries out activities 

falling outside the scope of the SGEI, the costs to be taken into consideration 

may cover all the direct costs necessary to discharge the public service 

                                                 
47

  A similar approach was followed in recital 90 in Commission Decision of 20.11.2012 in case   

SA.33989 – Italy – State compensations for reduced tariffs offered to publishers, not-for-profit 

organisations and electoral candidates over 2009-2011 published on 15.03.2013, JOCE 

C/77/2013. 
48

  A limited duration of the entrustment was indeed introduced under the new land acquisition 

scheme for nature conservation approved by the Commission in July 2011, referred to above 

in footnote 1.  
49

  See footnotes 40 and 22 above.  
50

  Judgment in Case T-347/09 (above footnote 22), paragraph 86. 
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obligations and an appropriate contribution to the indirect costs common to 

both the SGEI and other activities. The costs linked to any activities outside 

the scope of the SGEI must include all the direct costs and an appropriate 

contribution to the common costs.'' 

(92) The Dutch authorities explained that the economic activities carried out by 

the TBOs when discharging their nature conservation PSO were by-products 

of the nature land and no other extra separate costs were borne by the TBOs 

as they did not carry out other activities outside the scope of nature 

conservation. It follows that for the secondary economic activities the 

beneficiaries consumed the same inputs as the ones necessary for nature 

conservation, using the same infrastructure and equipment: same nature land 

and tools such as wood cutting or grass mowing machines, same labour force 

(volunteers) and same capital
51

.  

(93) In light of the above, in the present case, both the primary activity of nature 

conservation and the revenue-generating secondary activities are considered 

to fall within the scope of the global SGEI. For the purposes of analysing the 

amount of compensation, all costs and revenues borne by the TBOs are taken 

into account, by setting the costs and revenues of the secondary economic 

activities of the TBOs against the costs borne for nature conservation.    

(94) In the period 1993 to 2012, as explained in recital 14 above, apart from 

subsidies under the PNB scheme for the acquisition of nature land, the TBOs 

could also receive management subsidies to cover the costs incurred by 

nature conservation activities. Even though both types of subsidies served the 

common objective of nature conservation, they covered different eligible 

costs and could not be cumulated to cover similar costs. While the subsidies 

under the PNB scheme were needed to cover investment costs necessary for 

the performance of the entrusted SGEI, the management subsidies covered 

the funding gap faced when carrying out nature conservation. A TBO 

therefore, could also apply for management subsidies to cover the extra costs 

incurred by nature conservation after the land was acquired under the PNB 

scheme.  The Dutch authorities explained that the revenues generated by the 

acquired land were always deducted when calculating the amount of the 

management subsidies, to avoid overcompensation, being limited therefore to 

the costs incurred minus the revenues which could be generated by the same 

activities.
52

  

(95) As regards the first advantage for the beneficiaries of the PNB scheme, 

identified in Section 5.1.4. above (in recital 55), of acquiring land for free or 

at reduced costs and obtaining revenues from the use of the land, the 

Commission considers that there was no overcompensation within the 

meaning of the SGEI Framework. In this regard the Commission notes that 

the acquisition grants under the PNB scheme covered the market price of the 

                                                 
51 

 Ancillary activities are those which consume inputs similar to those used in the primary non-

economic activity, such as material, equipment, labour, fixed capital. For more details, see 

paragraph 40 of the Draft Commission Notice on the notion of Aid, at 

http://ec.europa.eu/competition/consultations/2014_state_aid_notion/draft_guidance_en.pdf. 
52

  See also recital 47 of Commission Decision of 13.07.2011 referred to above in footnote 1, and 

recital 56 of Commission Decision 20.04.2011 referred to above in footnote 6. 

http://ec.europa.eu/competition/consultations/2014_state_aid_notion/draft_guidance_en.pdf
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land, which was valued for this purpose by independent experts, and could 

not exceed 100% of the eligible costs, including any costs of buying leases 

and additional costs connected with the acquisition, such as notary fees or 

real estate transfer tax, as explained above in recital 22. Since the subsidies 

for land acquisition under the PNB scheme were granted only if the price of 

the land was reasonable in the opinion of the granting authority, and they 

only covered direct investment costs for acquiring the land needed for the 

fulfilment of the nature conservation PSO and for the completion of the 

EMS, they presented no risk of overcompensation.   

(96) Furthermore, as regards potential revenues generated from the nature land, 

the beneficiaries had to use all the streams of income generated by the land 

acquired under the PNB scheme for nature conservation purposes only, as 

described in recital 25 above. The Dutch authorities explained that nature 

conservation is a loss-making activity and provided further detailed 

information, confirming that revenues from nature conservation management 

were deducted from the management subsidies. The information provided 

shows that the costs borne by nature conservation were higher than the 

revenues generated by the land through any secondary economic activity that 

could be carried out on it. Considering that account was taken of the revenue 

generated from nature conservation by the TBOs, it can be concluded that 

there was no risk of overcompensation through income resulting from 

secondary economic activities carried out on the nature land purchased under 

the PNB scheme.  

(97) As regards the second advantage, identified in Section 5.1.4. above (in recital 

56), it cannot be excluded that there were in some cases for some of the 

beneficiaries of the PNB scheme capital gains from an approved re-sale of 

the nature land. The resale of land acquired under the PNB scheme was not 

possible without the express approval of the granting authority, which took 

into account the nature conservation objective set for the land in question 

when authorising the transaction (see recitals 23-24 above). According to the 

Dutch authorities, in the period 1993 to 2012 the granting authorities gave 

permission for resale in a total of […] cases. In the vast majority of these 

cases there were no capital gains for the TBOs because the sale amounts 

were either fully paid back or set-off against future subsidies, or the 

transactions were merely paper exchanges or transfers from one TBO to 

another and the sale amount was zero. According to the Dutch authorities, in 

[…] cases either no payment was made to the granting authority or only the 

amount of the grant was reimbursed. In total, the capital gains in these […] 

cases were approximately EUR […] for all thirteen TBOs. Nevertheless, 

these amounts could not lead to any overcompensation since these were 

always reinvested in nature conservation in accordance with the articles of 

association of the TBOs, as explained above in recitals 25 and 56 or 

withdrawn in cases of compliance failure (see recital 26). Furthermore, any 

potential revenues were also always deducted from the amount of 

management subsidies that the TBOs could receive to cover the costs of 

managing their nature conservation areas, as explained above in recitals 90 

and 94.  

(98) On the basis of the foregoing, the Commission concludes that there was no 

overcompensation during the period under assessment, since the revenue of 
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the TBOs had to be entirely allocated to the conservation tasks when it was 

not paid back
53

. The subsidies provided under the PNB scheme therefore did 

not exceed what was necessary to cover the cost of discharging the public 

service obligation of nature conservation, including a reasonable profit.  

6. CONCLUSION 

(99) The Commission regrets that the Netherlands put the measure into effect, in 

breach of Article 108(3) of the Treaty on the Functioning of the European 

Union. However, it has decided, on the basis of the foregoing assessment, not 

to raise objections to the aid on the grounds that it is compatible with the 

internal market pursuant to Article 106(2) of the Treaty on the Functioning of 

the European Union. 

If this letter contains confidential information which should not be disclosed to third 

parties, please inform the Commission within fifteen working days of the date of 

receipt. If the Commission does not receive a reasoned request by that deadline, you 

will be deemed to agree to the disclosure to third parties and to the publication of the 

full text of the letter in the authentic language on the Internet site:  

http://ec.europa.eu/competition/elojade/isef/index.cfm. 
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State Aid Greffe   
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Margrethe VESTAGER 
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  Similar conclusion was reached in recital 82 of the Commission Decision on the German 

nature case referred to above in footnote 31. 
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