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Subject: State Aid SA.37045 (2015/N) – United Kingdom 

Government support to the Thames Tideway Tunnel project 

Sir,  

I am pleased to inform you that the European Commission has assessed the 

Government support to the Thames Tideway Tunnel project notified by the United 

Kingdom and decided to consider the aid to be compatible with the Treaty on the 

Functioning of the European Union (hereinafter referred to as the TFEU). 

1. PROCEDURE 

(1) Following pre-notification contacts, pursuant to Article 108(3) of the TFEU, on 8 

April 2015, the United Kingdom (hereafter: "UK") notified to the Commission its 

intention to support the construction of the Thames tideway tunnel project (TTT). 

That notification was supplemented with further information, latest on 2 June 

2015 and 23 and 24 July 2015. 

2. DESCRIPTION OF THE AID MEASURE 

2.1. Background 

(2) The UK explained that the existing sewerage system in the city of London (built 

in the 1860's) is under considerable strain with a very populated city and an 

overall increased water usage per household. In addition significant increases in 

the areas of surfaces impermeable to water (such as roads, paving, and car 

parking space) led to greater levels of rainwater run-off into the sewers and 
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eventually in the river Thames causing potential environmental damage. This 

happens between 50 and 60 times per year, leaving significant environmental 

impacts, including negative effects on aquatic life, health risks for river users and 

visible sewage litter floating in the river and being deposited on the foreshore.  

(3) The Court of Justice gave a judgment against the UK for breach of Articles 3, 4 

and 10 of Directive 91/271/EEC concerning urban waste water treatment (Urban 

Waste Water Directive)
1
 on 18 October 2012 in case C-301/10 finding that the 

discharges into the Thames were the main part of the subject matter of the breach 

and the UK is committed to coming into compliance with the Directive and the 

Judgment. The construction of the tunnel will help the UK to meet the 

environmental standards required by this Directive. The total cost of the project is 

estimated at GBP 4.3 billion. 

(4) According to the UK, an extensive assessment of the environmental issues and 

the available methods of addressing them was undertaken, and full details are 

available in a series of publicly available reports and official papers
2
. The 

possible options were the following: 

(i) retro-fitting sustainable drainage systems in developed urban areas; 

(ii) managing increased volumes within the sewerage system, by creating separate 

systems for sewage and rainwater and/or a more distributed system of local 

storage; 

(iii) dealing with the problem in the river itself by oxygenating the river water or 

collecting sewage-derived litter; 

(iv) two-tunnel approach, with relatively short tunnels in west and east London to 

intercept and contain overflow discharges along these stretches of the river, in 

conjunction with upgrades to sewage treatment works; 

(v) a transfer or displacement approach, where flows are intercepted to a tunnel 

along the length of the Tideway, taking the problem out of central London; 

(vi) a screening approach, where screening units are installed to filter non-sewage 

waste from the outflows at each overflow; 

(vii) a storage shaft approach, where large storage shafts are constructed in the 

foreshore of the overflows incorporating a static screen whereby two thirds of the 

overflow discharges would be screened and returned to the river and the 

remainder pumped back into the sewerage system for treatment. 

(5) On the basis of a comparison against these approaches the UK established the 

case for a solution using a single 25 km tunnel to intercept outflows from 

overflows on the river Thames. Apart from one of the most significant benefits 

(value for money), the other indicators which were taken into account by the UK 

when opting for the TTT-project are the following: (i) technical and economic 

feasibility, (ii) delivering compatibility with the Urban Waste Water Directive, 

                                                 
1  Council Directive 91/271/EEC of 21 May 1991 concerning urban waste-water treatment (OJ L 135 

30.05.1991 p. 40). 
2   The Thames Tideway Strategic Study (2005), the Jacobs Babtie report (2006), “Tackling London’s 

Sewer Overflows” (2006), a UK Government Regulatory Impact Assessment published (2007), the 

“Needs Report” (2010), “Creating a River Thames Fit For Our Future”, a strategic and environmental 

case for the Thames Tunnel (2011), the Thames Tunnel Evidence Assessment (February 2012), the 

National Policy Statement for Waste Water (March 2012), Update of the Economic Valuation of 

Thames Tideway Tunnel Environmental Benefits, Eftec for Defra (forthcoming in 2015). 
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(iii) protecting habitats and species, (iv) eliminating costs associated with 

environmental damage, (v) removing barriers to economic and population growth 

in London and (vi) creating time-limited direct and indirect employment 

opportunities, and long-term skills improvements.  

2.2. Regulatory background 

(6) Water management (waste and drinking) services are privatized in England and 

Wales since 1989. The key legislation governing the privatized industry is the 

Water Industry Act 1991. Water companies are subject to statutory regulation 

under the Act by the Water Services Regulation Authority, OFWAT. OFWAT i.a. 

regulates the maximum prices that can be charged to consumers based on 

operational efficiency, capital programmes, allowed returns to capital and 

indexation. The market comprises a number of area based monopolies in the 

supply of water or sewerage services. In London Thames Water Utilities Limited 

(TWUL) provides the water supply and sewerage services and owns the assets. 

2.3. The project and the beneficiary 

(7) Due to the size of the TTT-project, the UK considered that if TWUL carried out 

the project on its own it would raise policy concerns in relation to the risk to 

TWUL’s core operations, lack of competitive pressure in setting the TTT-

project’s return and potential negative incentives to TWUL’s existing corporate 

debt. However, the UK did not want to carry out the project on its own in order to 

minimize the government's financial risk exposure and the impact on the balance 

sheet, as well as to optimise the project's deliverability.  

(8) The UK explained that the water sector in England is privatised and that it is 

important for the UK that the project is carried out by a private investor. 

Therefore, sections 36A – 36G of the Water Industry Act as amended set out that 

a major infrastructure project for which a company has responsibility as a 

consequence of its statutory duties may be so large and complex that its ability to 

provide services to its customers is threatened. Secondary legislation under these 

sections known as the Water Industry Regulations 2013 (Specified Infrastructure 

Projects or “SIPR”), came into force on 28 June 2013
3
. The legislation is of 

general application and allows the Government and OFWAT to specify a project 

to which it applies. Once a project is specified, the responsible water company 

will be prohibited from undertaking it and must put the project out to tender. The 

winner of such a tender is selected as the infrastructure provider, licensed by 

OFWAT, and be subject to an adapted version of the abovementioned regulatory 

system. 

(9) The legislation is of general application and allows the Government and OFWAT 

to specify such projects. On 5 June 2014 the UK government accepted the TTT- 

project's status as such a SIPR
4
. Accordingly, the IP must be procured by TWUL 

in an open competition in accordance with the procurement rules set out in the 

Government's SIPR decision and the Utilities Directive
5
. TWUL launched two 

                                                 
3  http://www.legislation.gov.uk/uksi/2013/1582/contents/made 
4 http://www.publications.parliament.uk/pa/cm201415/cmhansrd/cm140605/wmstext/ 

140605m0001.htm#14060532000028 
5  Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating 

the procurement procedures of entities operating in the water, energy, transport and postal services 

sectors (OJ L 134, 30.4.2004, p. 1–113). 

http://www.publications.parliament.uk/pa/cm201415/cmhansrd/cm140605/wmstext/140605m0001.htm#14060532000028
http://www.publications.parliament.uk/pa/cm201415/cmhansrd/cm140605/wmstext/140605m0001.htm#14060532000028
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separate tendering procedures related to the project. First, the contracts for the 

main works (design and construction) were put out to tender in three packages 

(east, west and central) with the competition being for a target cost of each 

package. Second, a separate tender is carried out for the IP investor (and the 

ownership, maintenance and operation of the tunnel) with the competition being 

for the cost of financing the project (debt/equity). The procured IP investor will 

adopt the main works contracts tendered out by TWUL (on behalf of the IP) in 

the first tender. The IP will be the beneficiary of the aid. 

2.4. The funding of the project 

(10) The UK explained that the capital structure (equity and debt) will be for the IP to 

determine and in part be constrained by credit rating requirements. The maximum 

leverage is likely to be set as part of the project specification. The procurement 

requests to bid a weighted average cost of capital (WACC) for the duration of 

construction. During construction, the IP’s right to revenue from customers will 

be set out in its licence and will be determined largely by the WACC bid by the 

winner and the actual construction costs, which will be added to the RCV 

(Regulatory Capital Value – an assessment of efficiently incurred capital 

expenditure). 

(11) On completion of the tender process, the preferred bidder will be formally 

designated under the SIPR as an IP, and OFWAT will, following a public 

consultation, grant the selected IP the project licence. The licence sets out the 

mechanics by which the IP will calculate the charge it can demand from TWUL 

during the construction phase. The IP will charge TWUL for its services under a 

revenue agreement governed by private law. TWUL will in turn recover the IP’s 

charge from its sewerage customers, via an increase in the regulated sewerage 

charges. 

(12) OFWAT in discussion with TWUL shall modify TWUL’s licence to permit the 

inclusion by TWUL of the IP charge in TWUL’s regulated sewerage charges to 

customers. In respect of the IP’s charge to be recovered from TWUL’s customers, 

the terms of TWUL’s licence will not allow it to charge more than the IP charges 

to it (plus administration costs) which are separately regulated by OFWAT. 

OFWAT will continue to set the IP’s revenue in subsequent price reviews, and 

adapt sewerage charges accordingly. The UK considers that OFWAT’s role as a 

regulator is not sufficient to bring the sewerage charges collected by TWUL and 

passed on to IP under State control. Therefore, it takes the view that they cannot 

be seen as a direct or indirect grant from State resources. 

(13) As mentioned above in recital 5 the project's costs (at 80% confidence level) are 

estimated at GBP 4.3 billion out of which the IP will bear the cost in the range of 

GBP 3.3 billion. TWUL would also carry out part of the works at an estimated 

cost of approximately GBP 1 billion. The IP´s estimated costs for the tunnel 

construction are as follows: 
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Estimate
6
 IP costs

7
 

Base costs GBP 2.71 billion 

P50 confidence level GBP 3.12 billion 

P80 confidence level GBP 3.25 billion 

P95 confidence level GBP 3.42 billion 

Threshold Outturn (P50 + 30%) GBP 4.06 billion 

Table 1: the IP's total costs in different probability scenarios (source: United Kingdom) 

(14) The UK authorities explained that equity in the project needs to be drawn from 

the pool of equity investors which normally finances utilities. This implies an 

expected Internal Rate of Return (IRR) in the 9-13% range with low volatility. 

The evaluation of the bids in the tender is done on the basis of the submitted 

WACCs which also reflect the financing structure of the bidders. The bidders 

were also required to provide financial models and disclose their projected IRRs. 

In order to access equity and debt markets with sufficient liquidity, the IP will 

need a strong investment grade rating
8
. However, according to the UK, this level 

of return is not consistent with the level of risk present in a very large tunnel 

construction project unless there is appropriate insurance of extreme construction 

risks and there are mechanisms for risk sharing between equity and contractors, 

equity and customers and equity and Government
9
. 

2.5. The government support package 

(15) In order to achieve the abovementioned risk sharing, the United Kingdom intends 

to provide a Government Support Package (GSP) in the form of a State guarantee 

to cover various risks which might materialise during the phase of construction. 

Based on the GSP the Government proposes to share risk associated with 

discontinuation of the project, project insurance and disruption of the debt and 

equity markets. In the event that the project exceeds the "Threshold Outturn 

(TO)", the government may take on additional risks in relation to cost overruns 

and the overall capital structure of the project. The UK explains that as a result of 

the GSP, the IP would get an adequate credit rating which would decrease the 

financing costs. 

(16) The United Kingdom submits that the concept of the TO is an essential part of the 

GSP design. The TO is a measure of project costs up to which private equity must 

commit itself and above which it is not obliged to do so. The TO is set at 

P50+30%. The risk of project costs reaching this level has been considered as 

very remote – it is above the P95 level. The different limbs of the GSP are the 

following: 

(a) Supplemental Compensation Agreement (SCA) 

(b) Market Disruption Facility Agreement (MDF) 

(c) Contingent Equity Support Agreement (CESA) 

                                                 
6  P values represent the probability, expressed as a percentage, that the outturn cost will be within the 

corresponding limit. 
7  2014 prices. 
8  UK water utilities are typically rated in the range BBB+/Baa1/BBB+ to A-/A3/A-. 
9  Equity and contractors will share construction risk through the use of contractual pain/gain share 

mechanisms  

 



6 

(d) Discontinuation Agreement (equity and senior debt) 

2.5.1. Supplemental compensation over limit of insurance cover 

(17) The IP must secure appropriate insurance to cover events including among others 

physical damage and third party liability to the extent reasonably available in the 

market. The IP must first assume those liabilities that it can reasonably meet 

within its resources or by using commercial insurance cover. If an event occurs 

that leads to claims that exceed the financial limit of commercial cover, the State 

will meet the amounts in excess of the limit. The settlement of these claims will 

follow as far as is practical the terms of the providers of the relevant insurances.  

(18) Four types of insurances will be provided in excess to private insurance under the 

SCA: Third Party Liability (TPL), Construction All Risk (CAR), Tunneling 

Extension inner limit and Terrorism. The United Kingdom explains that the 

required coverage from private insurance providers shall be at least 

GBP 625 million for TPL claims whereas for CAR and Terrorism it must be at 

least GBP 1.5 billion. As regards the Tunneling Extension inner limit claims over 

GBP 50 million or 150% of the cost of reinstatement of the damaged section 

(whichever is the greater) will be paid. The IP shall pay approximately 

GBP 35 million as a one off fee to the State for the SCA. 

(19) As regards the ceiling of this obligation the United Kingdom explains that a 

reasonable worst case scenario would be a single catastrophic incident in central 

London (late construction period) leading to a GBP 4.6 billion loss consisting of 

damage to construction, property, personal injury and financial losses
10

. Of that 

potential liability, commercial insurances would respond to cover GBP 2.1 billion 

(GBP 1.5 billion Construction All Risk and GBP 600 million third party liability 

cover) leaving the SCA exposed to GBP 2.5 billion. The UK then assumes that 

commercial third party liability cover of GBP 600 million becomes unavailable in 

the market prior to a second catastrophic loss event of GBP 4.6 billion. That 

would increase the supplemental exposure on that second event to 

GBP 3.1 billion (it is assumed that Construction All Risk cover of GBP 1.5 billion 

would still respond). The aggregate exposure under the SCA following those two 

events (as maximum exposure) would therefore be GBP 5.6 billion. 

2.5.2. Debt liquidity cover for debt market disruption event 

(20) According to this agreement if the IP is not able to raise debt due to an identified 

"Debt Market Disruption
11

", the State will provide temporary liquidity to the IP in 

amounts up to the Commitment, as long as the IP is not in breach of its licence 

obligations as at the time of the relevant drawdown request or utilisation. Such 

interim liquidity will be provided pursuant to a committed GBP 500 million 

revolving debt facility entered into between the State and the IP. The facility will 

entitle the IP to make drawdowns in the prescribed amounts subject to the 

availability tests detailed above. This facility will rank at least pari passu with 

any senior debt. 

                                                 
10  The loss scenario is based on project risk analysis carried out for TWUL, which reflects global 

experience of similar projects. 
11  Terminology detailed in the agreement, such as bond markets dry up like in 2008/09. 



7 

(21) The IP shall use reasonable endeavours to refinance any outstanding amounts 

under the Market Disruption Facility as soon as practicable upon the Market 

Disruption ceasing to apply at a margin of an interest rate of 1.5% above the 

relevant benchmark gilt. The IP must pay a one off arrangement fee of 

GBP 2.5 million and a GBP 5 million commitment fee in the event of a Market 

Disruption. 

2.5.3. Contingent equity support by the State above the Threshold Outturn 

(22) Should the TO be reached and the IP fails to attract private capital in the project, 

it can file a request for government equity. Such State investment will be valued 

according to its size relative to the asset value at the time of investment 

(represented by the RCV). Not all actual (additional) construction and operating 

costs will be ultimately logged to the RCV. The UK explains that whilst during 

the project every GBP 1 spent between P50 and the TO can be added to the RCV 

in real time, the downside incentive adjustment to the RCV (if any) will be made 

by OFWAT at the first price review following the completion of the Tunnel. That 

adjustment would result in a reduction of the RCV. If costs go beyond the TO, the 

IP must apply to OFWAT for an "Increase in Allowed Revenue" (IAR) which is 

regulated by the terms of the IP’s licence and allow OFWAT to set the basis for 

that additional expenditure, including any adjustment to the incentive 

arrangements. 

(23) The United Kingdom explains that once a request for government equity is made, 

the State will acquire shareholder rights in proportion to its shareholding, 

including rights to influence the management of the company and dividends upon 

successful completion of the project. Nonetheless the IP's private sector 

shareholders may place an offer to purchase from the State its contingent equity at 

any time. The State will share the gain and pain 50/50 with the existing private 

equity. The IP shall pay GBP 5 million for this support to the Government as a 

one off arrangement fee at contract closure. 

2.5.4. Compensation on discontinuation 

(24) The Government intends to provide the GSP necessary to ensure the project can 

weather extraordinary circumstances and continue to completion. However, in 

order to avoid potentially unlimited liabilities, the Government reserves rights to 

discontinue the provision of the GSP which will have the effect of discontinuing 

the project. If the Government opts to discontinue at any stage, it will provide 

total compensation to senior debt and equity holders. 

(25) The United Kingdom expressed that its main intention is to proceed with the 

project and it would have limited rights to opt for discontinuation. This could 

happen if it was not technically possible to complete the construction of the 

tunnel or if costs became excessive.   

(26) Discontinuation compensation payments are limited to a maximum figure (the 

total compensation amount). This is calculated as one times the RCV of the IP, as 

adjusted to account for allowable project spend since the end of the last charging 

year and subject to adjustment for accrued incentive penalties/rewards at the date 

on which the notice of discontinuation takes effect. Sunk equity and debt and 

therefore RCV will increase over time as the project progresses. The IP shall not 

be charged for this limb of the GSP.  



8 

(27) The UK submits that hedging transaction liabilities will only be covered by the 

Government in Discontinuation if, at the point of entry into the hedging, the 

actual aggregate hedging exposure is less than GBP 300 million, and the notional 

aggregate hedging exposure is less than GBP 400 million. The Discontinuation 

Agreement deducts any positive hedge breakage position from the senior debt 

liabilities which are used in the compensation calculation. The cover of hedging 

transaction liabilities will not change the Government's maximum exposure of 

GBP 10.4 billion. 

(28) The United Kingdom explains that the maximum discontinuation payout would 

not exceed GBP 4.8 billion which is made up of the whole of the P50 spend of 

GBP 3.2 billion plus 60% of the spend between P50 and TO which is 

GBP 600 million plus the whole of the GBP 1 billion overspend allowed for 

above the TO. In addition, the UK explains that it also indexed the maximum 

exposure to 2022 which is the last possible year of discontinuation. This leads to a 

“2014=100” index which increases to 139.7 by 2022 (GBP 6.7 billion). 

(29) The UK explains that the maximum figure is driven by a combination of two 

worst case claims under the SCA followed by the discontinuation of the project 

near to the end of the construction phase. The maximum exposure is set out in 

Table 2 and comes to GBP 10.4 billion at 2014 prices. 

Limb 

 

Scenario 1: Business as usual: 

minimum government exposure 

Scenario 2: Maximum government 

exposure 

Assumptions - No GSP events 

 

- Multiple insurance events, after first 

event commercial insurance unavailable. 

- Late discontinuation outside special 

administration 

Probability > 95% << 1% 

Discontinuation GBP 0 GBP 4.8 billion 

SCA  GBP 0 GBP 5.6 billion 

CESA N/A N/A 

MDF N/A N/A 

SAA N/A N/A 

Total GBP 0 GBP 10.4 billion 

Table 2: Expected maximum exposure of the UK Government under the GSP 

2.6. Control of project cost and the role of the Special Administration 

(30) The UK explained that below the TO, a three tier incentive scheme will be 

implemented to control project costs and that there will be no direct or indirect 

financial State contribution to any part of this below TO scheme: 

(1) The first tier uses a contractual mechanism based on a target price for 

works which are common in UK construction contracts for sharing pain 

and gain between the contractors and employer; 

(2) the second tier promotes collaboration between the main works 

contractors rather than taking a single contract view of performance and is 

primarily a bonus for exceeding the target costs and time schedule; 
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(3) the third tier is a regulatory incentive targeted at the IP’s equity holders.  It 

uses a regulatory incentive scheme (the Capex incentive scheme) which 

sets a 40% bonus/penalty for costs logged to the RCV, based on the target 

(P50) capital cost and operating up to the TO. Consequently all costs 

logged to the RCV above the target cost will reduce the return to 

investors, irrespective of whether they were able to influence or control 

the costs. This incentive reduces the bid WACC by 100 bps if the planned 

project completion date is missed until the project is completed. If the date 

is missed by 18 months, the IP must apply to OFWAT for an increase in 

allowed revenue on which OFWAT will adjust the WACC
12

 up or down 

to reflect the circumstances. 

(31) The United Kingdom submits that if costs are likely to exceed the TO, the 

mechanism for triggering a contingent equity contribution works as follows: 

(1) an independent technical adviser must verify that project costs will exceed 

the TO and by how much (i.e. the predicted cost overrun)
13

; 

(2) the IP must have prepared a mitigation plan and either executed it or it 

must be clear that project costs will exceed the TO despite the mitigation 

plan; 

(3) the IP must have made an application to OFWAT for an increase in 

allowed revenue for the amount of the predicted cost overrun. 

(32) The UK also explains that other design features are also intended to incentivise 

the IP to raise private capital before making a request for contingent equity, even 

if there is a cost overrun above the TO: 

(a) an increase in allowed revenue which will allow the predicted overrun to 

be funded by consumers, could make a satisfactory return on capital likely 

as long as the IP is managed efficiently (attracting private capital); 

(b) if the State contributes equity, from the date of the request for contribution 

and for the duration of the State’s shareholding, other shareholders will be 

prevented from transferring their shareholding without consent and will be 

prevented from making any distributions. 

(33) If the IP encounters financial difficulties due to serious cost overruns beyond the 

TO, there will be no change to the basis on which it will be entitled to charge 

TWUL. However, in these circumstances the IP will face the possibility of 

insolvency under the Special Administration regime. The Special Administration 

agreement is intended to ensure that the IP’s shareholders and senior creditors are 

assured of a backstop to special administration. If the IP enters Special 

Administration, the special administrator will operate independently of the State 

to reacquire liquidity or find a private sector buyer through the settled legal rules 

which apply to all regulated water industry undertakings. Where the IP continues 

in special administration for 18 months, the State will either make an offer to 

contribute equity or discontinue the project (see recital 26 above). 

                                                 
12  The bid WACC is the Weighted Average Costs of Capital bid by the IP’s equity holders in the 

tendering exercise and drives their IRR.  It is set by the result of the procurement and is not reviewed 

until the construction project is complete and the tunnel is operational or the Threshold Outturn is 

reached. 
13  The Government will have the right to dispute the verification, subject to a dispute resolution 

procedure. 
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2.7. Cumulation 

(34) The UK authorities have confirmed that neither the IP nor any other undertaking 

participating in the project will receive any other State aid within the meaning of 

Article 107 TFEU for the same project. 

3. ASSESSMENT OF THE AID 

3.1. State aid within the meaning of Article 107(1) TFEU 

(35) Article 107(1) TFEU provides that "[s]ave as otherwise provided in th[e] Treaty, 

any aid granted by a Member State or through State resources in any form 

whatsoever which distorts or threatens to distort competition by favouring certain 

undertakings or the production of certain goods shall, in so far as it affects trade 

between Member States, be incompatible with the internal market". The application 

of these cumulative conditions is examined below.  

Aid granted by a Member State or through State resources 

(36) The Commission recalls that the United Kingdom ordered the TTT-project as a 

special infrastructure project (SIPR) to be carried out by an IP to be selected by 

TWUL via a tender. The IP would charge TWUL for the project and OFWAT will 

modify TWUL’s licence to permit the inclusion of the IP charge in TWUL’s 

regulated sewerage charges to customers. 

(37) In the UK the provision of water (drinking and waste) services is fully privatised 

and financed by the market (as regulated by OFWAT). In London, private company 

TWUL owns the assets and provides the water services against a tariff to the 

consumers.  

(38) As long as the regulator only regulates the price to be paid between two private 

parties that price regulation does not involve the use of State resources.
14

 The 

situation can, however, be different where the State has designated a public or 

private entity to administer the payments. In such a situation, according to the case-

law of the Court, the resources of such entity designated to administer the aid 

scheme are considered to be State resources.
15

  

(39) The UK claims that the involvement of OFWAT as a regulator to set a maximum 

revenue was not sufficient to bring the customer revenues under state control and 

that they therefore cannot be a direct or indirect grant from state resources. 

However, the Commission considers that as a result of the UK Government's 

decision on 5 June 2014, TWUL can be viewed as an entity which collects and 

channels private contributions to the IP in the form of raised tariffs in the sense of 

the case-law quoted in the preceding recital. The UK created a triangular 

relationship in order to control money flows from the end consumers to the IP via 

TWUL by imposing to tender the TTT-project and its financing by the Specified 

Infrastructure Projects Regulations 2013 and the Specification document of the 

project itself issued by the Secretary of State for Environment, Food and Rural 

Affairs. 

                                                 
14  Judgment in Van Tiggele, 82/77, EU:C:1978:10, paragraphs 24 and 25.  
15  Judgments in Steinike, 78/76, EU:C:1977:52, paragraphs 21 and 22; and in Sloman Neptun, 72/91, 

EU:C:1993:97, paragraphs 19 and 21. 
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(40) In addition, the IP carrying out the TTT-project benefits from a government 

support package providing additional security to the project. The GSP is a 

guarantee that is financed from the central budget of the United Kingdom. The 

award of the guarantee and the potential future disbursement of payments are 

undertaken by the Ministry of Environment, Food and Rural Affairs. 

(41) For the abovementioned reasons, the Commission considers that the GSP and the 

IP charge cover the investment and operating costs of the TTT-project which is 

transmitted by TWUL to the IP is financed from State resources within the 

meaning of Article 107 (1) TFEU. 

Advantage favouring certain undertakings or the production of certain 

goods 

(42) The project without State intervention would create significant additional costs to 

customers in the privatised water sector due to the cost of more expensive finance. 

The TTT-project would not be built absent the State intervention under the same 

conditions as with the State support, because it is not as economically viable 

without State support.  By doing so, it favours the undertaking that will be active on 

the market, as the IP is benefitting from charges that TWUL will recover from its 

customers via an increase in the regulated sewerage charges and from the GSP it 

enjoys conditions that would not be available on the market. The IP pays fees for 

some elements of the GSP. However, the Commission notes that the GSP covers 

additional costs which may occur due to the insufficient coverage of the mandatory 

insurance to be concluded by the IP, a general disruption in the financial markets or 

in the event of a serious cost overruns. While fees are paid for the SCA, MDF and 

CESA, these fees cannot be considered to reflect market rates as the GSP covers 

additional risks as compared to what the market would be ready to offer. The UK 

did not price such above market risks. 

(43) Under normal market conditions the IP would have to bear all the costs which 

arose by such events from its own means and would have to charge higher tariffs to 

TWUL. Consequently the planned aid confers an economic advantage to the IP 

within the meaning of Article 107(1) TFEU as the guarantee shall reduce the risks 

embedded in the project which the IP would otherwise have to bear. 

(44) As the advantage is only granted to one beneficiary winning the tender, the 

Commission concludes that it has a selective nature.  

Distortion of competition and effect on trade between Member States 

(45) The selected beneficiary undertaking will be active in the privatised UK water 

market. Other undertakings who wish to design, finance, construct, maintain and 

operate major water infrastructure projects across the European Union will not 

have access to the charge and the GSP. Given the potential emergence of non-

monopolised water supply companies in the sector, it is likely that the 

implementation of the notified measure risks to threaten to distort competition in so 

far it could affect the conditions of trade between Member States. 

Conclusion 

(46) The Commission considers the GSP and the IP charge benefitting the TTT-project 

to constitute State aid within the meaning of Article 107(1) TFEU. It is therefore 
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necessary to consider whether the aid measure can be found to be compatible with 

the internal market. 

3.2. Legality of the aid measure 

(47) As regards the notified individual aid the United Kingdom has fulfilled its 

obligation according to Article 108(3) TFEU by notifying the aid before putting it 

into effect.  

3.3. Compatibility of the aid measure under Article 107 (3) c) TFEU 

(48) The Commission notes that the measure aims to facilitate the construction of a 

25 km tunnel under the Thames river with considerable associated risks which are 

unlikely to be covered on regular commercial conditions. The Commission also 

notes that the measure does not fall under one of the existing frameworks and 

guidelines. Aid for the sewage infrastructure does not fall within the scope of the 

Guidelines on State aid for environmental protection and energy 2014-2020 

(EEAG)
16

 as this specific type of infrastructure does not meet the definition of 

eligible energy infrastructures set out in point (31)a of the EEAG. 

(49) The Commission therefore assesses the compatibility with the internal market of 

the measure for the construction of a major water transport tunnel directly on the 

basis of Article 107(3)(c) TFEU which states that: "The following may be 

considered to be compatible with the internal market: (…) aid to facilitate the 

development of certain economic activities or of certain economic areas, where 

such aid does not adversely affect trading conditions to an extent contrary to the 

common interest (…)". 

(50) In order to be compatible under article 107(3)(c) the aid measure must pursue an 

objective of common interest in a necessary and proportionate way. In this regard 

the Commission considers it appropriate to assess the following questions: 

(1) Is the aid measure aimed at a well-defined objective of common interest? 

(2) Is the aid well designed to deliver the objective of common interest? In 

particular: 

 Is the aid measure an appropriate instrument, i.e. are there other, better-

targeted instruments? 

 Is there an incentive effect, i.e. does the aid change the behaviour of 

firms? 

 Is the aid measure proportionate, i.e. could the same change in behaviour 

be obtained with less aid? 

(3) Are the distortions of competition and the effect on trade limited, so that the 

overall balance is positive? 

Objective of common interest (defined market failure) 

(51) The Commission notes that the measure aims to minimise overflows of the London 

sewerage system into the River Thames to improve the level of environmental 

                                                 
16 Guidelines on State aid for environmental protection and energy 2014-2020, OJ C 200/1, 

28.06.2014. 
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protection. The need for such improvement is emphasized by the need for the UK 

to comply with the obligations imposed by the Urban Waste Water Directive. 

(52) Currently the sewage system discharges into the river Thames even in normal 

climatic conditions, causing an increase in pollution of the waters. The tunnel, once 

built and operational, is likely to reduce overflows from an average of 18 million 

tonnes to the 2-4 million tonnes average that will be the result of exceptional 

storms
17

.  

(53) Based on the reports submitted the construction of a tunnel under the Thames river 

can be expected to reduce the overflows. Therefore the Commission takes the view 

that the measure is aimed at improving the level of environmental protection by 

correcting the currently inadequate sewerage infrastructure in London.  

Appropriate Instrument 

(54) The Commission notes, see recitals 4 and 5 above, that a large amount of 

consideration was given to potential alternative policy options to achieve higher 

environmental benefits and minimise the overflows. Several independent studies 

were commissioned and detailed analysis and reasoning is available in a range of 

publicly available papers. Based on these studies the UK demonstrated that the 

choice for the tunnel is an adequate means to achieve the same environmental 

results taking into account the technical and economic feasibility and the possible 

additional benefits the project might bring. 

(55) In particular, based on the information provided, some solutions (e.g. screening or 

storage shaft) set out in recital 4 would not bring the UK in line with the Urban 

Waste Water Directive as their added environmental value would be significantly 

lower than that of the TTT. Other measures, such as retrofitting would also face 

space constraints for storage, discharge routes and disposal routes.  

(56) Some measures, such as oxygenating the river water or constructing separate 

systems for sewerage and rainwater and a more distributed system of local storage, 

proved considerably more expensive than the TTT project. In addition, the TTT 

project would deliver a long term solution. 

(57) As regards the procurement of an IP, the Commission notes the UK´s concern that 

the construction of the tunnel by TWUL itself might negatively impact its ability to 

deliver its own core functions. As regards the possibility of the direct involvement 

of the State, the UK explained it would entail national budget concerns which 

would have to be addressed in the form of tax increases. On the other hand, based 

on the information available, in light of the privatisation of the UK water sector, 

the State did not consider that a first call on direct State financing was appropriate 

or necessary. The GSP would reduce the level of the IP´s charge as it improves the 

risk profile of the TTT-project to an acceptable rating. 

(58) The Commission considers that the measure aims to limit the State involvement in 

order to maintain, as much as possible, the organisation of its water sector. 

Moreover, the GSP is designed to provide the IP with incentives to avoid calling on 

the GSP where it can find solutions in the market. Therefore, the Commission 

                                                 
17  In combination with other improvements of the sewage system the sewage overflows are expected to 

decrease from a historic average of 39 million tonnes a year to around 2 to 4 million tonnes a year. The 

18 million tonnes reflect the situation if all other improvements would be made without the tunnel. 
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considers the measure to be an appropriate instrument to achieve the higher level of 

environmental protection. 

Incentive Effect 

(59) The incentive effect is present if the aid changes the beneficiary's behaviour 

towards reaching the objective of common interest. The IP would not be obliged to 

undertake the TTT-project under the Urban Waste Water Directive and the aid 

could therefore be needed to incentivise the IP to carry out the TTT-project. 

(60) Secondly, the United Kingdom demonstrated that the construction of the TTT-

project is a major infrastructure project with high investment costs and significant 

risks (in particular during the construction phase). The UK established that without 

the possibility to cover the costs of investment and operation of the IP through 

TWUL and the GSP no private investor could be attracted due to the high risks 

entailed in the project and the TTT-project would not receive the necessary credit 

rating which would enable it to obtain the debt necessary from the financial 

markets. 

(61) Taking into account the above considerations, the Commission concludes that the 

aid measure to the notified project delivers the necessary incentive effect.  

Proportionality 

(62) A State aid measure is proportional if the measure is designed in a way that the aid 

as such is kept to the minimum. The Commission notes that in the business as usual 

scenario the IP will not make a call on the GSP for the whole of the project period. 

This is the baseline, highest probability (> 95%) scenario. Under the business as 

usual scenario the State’s role is primarily limited to the availability of the GSP as 

an enhancement of the credit of the project for which mostly management and 

commitment fees were charged. These fees are based by the UK on benchmarking 

against the market. The aid is therefore already limited by these fees although the 

risks covered by the GSP exceed the risks that are reflected in the benchmarking.  

(63) The UK required TWUL to tender the construction of the tunnel to the IP
18

. The 

IP´s charge, resulting from the tender and approved by OFWAT, will compensate 

for the investment and operation costs of the IP taking into account the GSP. The 

Commission notes that the rules of the tender including the government support 

package were known among the potential bidders. 

(64) The Commission considers that a transparent and open tender process launched to 

select the IP encourages applicants to submit competitive bids if they want to win 

the right to design, finance, construct, maintain and operate the tunnel. The 

competitive procurement involved in the selection of tender process incentivises 

applicants to make the most cost effective offers, aiming to keep the IP´s charge at 

the lowest possible level taking into account the existence of the GSP.  

(65) In addition, OFWAT's regulating activity and the overview of the operations of the 

IP will ensure that the IP´s charge will be limited and will be justified by the lowest 

                                                 
18 The tender process took place in two steps as first the construction of the main works was tendered out 

by TWUL on behalf of the IP (see recital 9). 
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weighted average cost of capital (WACC) bid as required by the tender to select the 

IP (in the end limiting the tariff for the end consumer as calculated by TWUL). 

(66) The United Kingdom demonstrated that there are other preliminary safety measures 

ensuring project viability which fall outside State aid and the Contingent Equity or 

Discontinuation would not be granted before a potential Threshold Outturn. As 

seen in Section 2.4 the ceilings of the different limbs of the GSP are defined and 

set
19

. Therefore in this scenario the risk remains limited.  

(67) Bearing in mind that the IP is selected through a tender procedure, that minimum 

fees are charged for the GSP and that the IP has incentives to call on the GSP only 

when the market cannot provide the necessary funding or cover, it can be 

concluded that the notified state aid is proportionate, as it is limited to the 

minimum necessary to achieve the higher level of environmental protection. 

Distortion of competition and the balancing test 

(68) As explained in recitals 50 – 52, the project has a clearly positive effect on 

London's sewage system as it would improve the city of London's collecting 

system currently experiencing many overflows. The UK demonstrated that the 

solution they have chosen to remedy the overflows, the construction of a tunnel 

under river Thames, can minimise the current level of overflows.   

(69) The selection of the IP by TWUL via tender forces market players to make 

competitive bids thereby limiting the IP´s charge taking into account the GSP. In 

addition, the IP shall pay specific fees for the different limbs of the GSP and a set 

of incentives is put in place to attract private capital in case of serious cost overrun 

before calling on the use of the (contingent) guarantee. 

(70) The markets of water supply and wastewater services are liberalised in the UK, 

thus public financing of construction or modernisation of infrastructure in this area 

can distort competition between market players, including potential new entrants. 

To the extent the IP can be and is not precluded from being active on other service 

or geographic markets open to competition, there can be spill-over effects to such 

other markets.  

(71) Therefore, it can be concluded that, in view of the a priori limited distortions of 

competition and trade resulting from the envisaged aid measures, the overall 

balance with regard to the increased level of environmental protection to reduce the 

number of overflows in the river Thames is positive. 

Conclusion with regard to the compatibility of the measure 

 

(72) In light of the above, the Commission considers that the IP charge and the GSP 

provided by the United Kingdom to compensate for the investment and operating 

costs of the Thames Tideway Tunnel project pursue an objective of common 

interest in a necessary and proportionate way and thus are compatible with the 

internal market on the basis of Article 107(3)(c) TFEU. 

                                                 
19  If the UK authorities will consider that there might be a need to exceed these ceilings, they undertook 

to submit a separate notification. 
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4. CONCLUSION 

The Commission has accordingly decided to consider the notified measure and the 

financing of the project as compatible with the internal market pursuant to Article 

107(3)(c) TFEU. 

The Commission reminds the United Kingdom authorities that, in accordance with 

Article 108 (3) of the TFEU, any plans to refinance, alter or change this scheme have to 

be notified to the Commission pursuant to provisions of the Commission Regulation 

(EC) No 794/2004 implementing Council Regulation (EC) No 659/1999 laying down 

detailed rules for the application of Article 108 of the EC Treaty
20

. 

If this letter contains confidential information which should not be disclosed to third 

parties please inform the Commission within fifteen working days of the date of receipt. 

If the Commission does not receive a reasoned request by that deadline, you will be 

deemed to agree to the disclosure to third parties and to the publication of the full text of 

the letter in the authentic language on the Internet site: 

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

Your request should be sent electronically to the following address: 

European Commission,   

Directorate-General Competition   

State Aid Greffe   

B-1049 Brussels   

Stateaidgreffe@ec.europa.eu  

 

Yours faithfully 

For the Commission 

 

 

Margrethe VESTAGER 

Member of the Commission 

                                                 
20         OJ L 140, 30.4.2004, p.1 

 

http://ec.europa.eu/competition/elojade/isef/index.cfm
mailto:Stateaidgreffe@ec.europa.eu
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