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Sir, 

The Commission wishes to inform Italy that, having examined the information supplied by your 
authorities on the aid measures referred to above, it has decided to initiate the procedure laid 
down in Article 108(2) of the Treaty on the Functioning of the European Union. 

1. PROCEDURE 

1) On 16 September 2014, following an informal request of the Commission of 8 August 
2014, the Italian authorities sent a brief presentation of the support interventions granted by 
the Italian deposit guarantee scheme ("DGS") – i.e. the "Fondo Interbancario di Tutela dei 
Depositi" ("FITD")1 – in favour of the bank Tercas-Cassa di Risparmio della Provincia di 
Teramo S.p.A. 

                                                           
1  The FITD is officially recognised by the Bank of Italy ("BOI") as a DGS under Directive 94/19/EC of the 

European Parliament and of the Council of 30 May 1994 on deposit-guarantee schemes (OJ L 135, 31.5.1994, 
p. 5). It has the legal form of a consortium governed by private law, the Italian Banking Act ("Testo Unico 
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2) On 10 October 2014, the Commission sent a request for information to the Italian 
authorities to better understand the terms of such interventions of the FITD2, to which Italy 
replied on 14 November 2014. 

3) Those interventions were not formally notified to the Commission. 

4) On 23 December 2014, the Italian authorities pre-notified to the Commission "the tax 
exemption of the FITD's support interventions for the economic and financial recovery of 
the subjects of special administration"3 on the basis of Article 1, paragraph 627, of Italian 
Act n°147 of 27 December 2013 (the "2014 Stability Law")4. 

2. DESCRIPTION 

2.1. TERCAS 

5) Tercas-Cassa di Risparmio della Provincia di Teramo S.p.A. is the holding company of a 
banking group ("Tercas") operating mainly in the Abruzzo region. At the end of 2011, the 
main shareholder of the holding company was Fondazione Tercas, which at the time had a 
65% stake in the holding company.  

6) At the end of 2011, Tercas comprised the holding company and Banca Caripe S.p.A. 
("Caripe"), a regional bank active mainly in the Abruzzo region that was acquired by 
Tercas by end of 2010 (with a 90% stake).  

7) At the end of 2011, Tercas had a total balance sheet of EUR 5,3 billion, EUR 4,5 billion of 
customer loans, EUR 2,6 billion of customer deposits, 165 branches and 1 228 employees. 

8) On 17 April 2012, after having proceeded to an inspection of Tercas5, the BOI proposed to 
the Italian Ministry of Economy and Finance to put the bank under special administration 
under Article 70 of the TUB.  

9) On 30 April 2012, the Ministry of Economy and Finance issued a decree to put Tercas 
under special administration6. The BOI appointed a special administrator to ascertain the 
situation, correct irregularities and promote useful solutions in the interest of the depositors. 
The special administrator took office on 4 May 2012. 

                                                                                                                                                                                            
Bancario", or "TUB") and its own Statutes and By-Laws. The financial resources of the FITD are provided by 
its members through ex-post contributions. 

2  The brief presentation of 16 September 2014 and the requests for information 10 October 2014 also concerned 
the envisaged intervention of FITD in favour of Banca delle Marche S.p.A. ("Banca Marche"). 

3  "Esenzione fiscale degli interventi di sostegno disposti dal Fondo interbancario di tutela dei depositi, ai fini del 
riassetto economico e finanziario dei soggetti in amministrazione straordinaria". 

4  "Legge 27 dicembre 2013, n. 147 Disposizioni per la formazione del bilancio annuale e pluriennale dello Stato 
(Legge di stabilita' 2014)" (GU Serie Generale n.302 del 27-12-2013 - Suppl. Ordinario n. 87). 

5  Between 5 December 2011 and 23 March 2012, the BOI performed an inspection on Tercas. During the 
inspection, the BOI found numerous irregularities and widespread anomalies concerning 1) the management 
and the governance of the bank 2) the internal audit function; 3) the credit process and 4) the disclosure of 
information to governing bodies and supervisory body. 

6  On grounds of serious administrative irregularities and serious violations of laws. 
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10) Under the Italian guarantee scheme for credit institutions extended until 30 June 20127 the 
Italian authorities granted a guarantee on bonds issued by Tercas of a nominal value of 
EUR 300 million. According to publicly available information, "on 28 November 2014, 
Tercas proceed[ed] to the full extinction of the bonds" and "the guarantee will be 
extinguished from 28 November 2014"8. 

11) The special administrator of Tercas worked to address the issues raised by the BOI, while 
in parallel assessing different options to find a solution to Tercas' difficulties. Initially, two 
options to recapitalise Tercas-Cassa di Risparmio della Provincia di Teramo S.p.A. , either 
through the intervention of Fondazione Tercas (the main shareholder of the bank) or 
Credito Valtellinese (a shareholder with 7.8% stake), were considered but they were then 
discarded. 

12) In October 2013, the special administrator of Tercas in agreement with the BOI had 
contacts with Banca Popolare di Bari S.C.p.A. which manifested its interest to inject capital 
in Tercas conditional on the execution of a due diligence on Tercas' and Caripe's assets and 
the full covering by the FITD of Tercas' negative equity. 

13) On 25 October 2013, the special administrator of Tercas submitted to the FITD, on the 
basis of Article 29 of the FITD's Statutes, a request for a support intervention of up to 
EUR 280 million entailing a recapitalisation to cover the negative equity of Tercas on 
30 September 2013 and a commitment by the FITD to acquire impaired assets of up to a 
certain amount. 

14) The executive committee of the FITD decided, at their meeting of 28 October 2013, to 
intervene to support Tercas-Cassa di Risparmio della Provincia di Teramo S.p.A. in 
accordance with Article 96-ter, paragraph 1, d) of the TUB, for an amount up to EUR 280 
million. The intervention was ratified by the FITD's board on 29 October 2013. 

15) On 30 October 2013, the FITD submitted to the BOI a request of authorisation to 
implement that support intervention. On 4 November 2013, the BOI granted the 
authorisation to the FITD.  

16) On 18 March 2014, the due diligence on the assets of Tercas-Cassa di Risparmio della 
Provincia di Teramo S.p.A. and of Caripe was concluded with a disagreement between the 
experts of FITD and those of the banking group ("BPB") controlled by the holding 
company Banca Popolare di Bari S.C.p.A.. The issue was settled by an arbitrator appointed 
by the BOI. The due diligence disclosed further impairments of assets. 

17) On 1 July 2014, the FITD submitted to the BOI a second request of authorisation to grant a 
support intervention to Tercas on modified terms. 

                                                           
7  On 22 February 2012, the Commission approved until 30 June 2012 the extension of a scheme allowing the 

provision of State guarantees for credit institutions in Italy, initially approved in December 2011 
 http://europa.eu/rapid/press-release_MEX-12-0222_en.htm?locale=en 
8  According to a press release of Banca Popolare di Bari S.C.p.A. of 27 November 2014: "[…] in data 28 

novembre 2014 l’emittente “Banca Popolare di Bari S.C.p.A” (Capogruppo) e l’emittente “Tercas – Cassa di 
Risparmio della Provincia di Teramo S.p.A.” (controllata) procederanno […] all’integrale estinzione dei titoli 
obbligazionari assistiti da garanzia dello Stato […], del valore nominale complessivo pari a 720 milioni di euro 
(di cui 420 milioni di euro per Banca Popolare di Bari e 300 milioni di euro per Tercas). 

 In considerazione di quanto sopra, la garanzia concessa dallo Stato verrà estinta a decorrere dalla data del 
28 novembre 2014." (emphasis added; see http://www.popolarebari.it/news/scheda-news.asp?d=838&p=352) 
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18) The BOI authorised that support intervention on modified terms9 on 7 July 2014. 

19) The special administrator of Tercas was authorised by the BOI to call an extraordinary 
shareholders' meeting of Tercas on 27 July 2014, to decide on the coverage of the losses 
which had occurred during the special administration and on a simultaneous capital 
increase of EUR 230 million reserved to BPB. 

20) Tercas' losses in the period from 1 January 2012 to 31 March 2014 amounted to 
EUR 602 million; on 31 March 2014 Tercas' net equity was negative and amounted to EUR 
-266 million; Tier 1 and total capital ratios were negative and both equal to -12.7%. 

21) On 27 July 2014, the Tercas' shareholders' meeting10 decided: 

1)  to partially cover the losses inter alia by reducing capital to zero with cancellation 
of all the circulating ordinary shares; and 

2) to increase the capital up to EUR 230 million with issuance of new ordinary shares 
offered exclusively to BPB; that capital increase was executed on 27 July 2014, 
and has been paid partially offsetting a EUR 480 million credit of BPB towards 
Tercas (corresponding to a loan granted by BPB on 5 November 2013). 

22) Table 1 summarises the effect of the above-mentioned operations on the level of Tercas' 
own funds: 

Table 1 

EUR million Tercas own funds 
Capital 50 
Reserves 287 
Loss 1.1.2012 - 31.03.2014  -603 
Net equity 31.03.2014 -266 
FITD  grant (net of tax effect) 27.07.2014 204 
BPB capital injection 27.07.2014 230 
Net equity 27.07.2014 168 

23) On 1 October 2014, the special administration of Tercas was lifted and new management 
was appointed by BPB. 

2.2. BPB 

24) Banca Popolare di Bari S.C.p.A. is the holding company of banking group BPB operating 
mainly in the south of Italy. As of the end of 2013, BPB had a total balance sheet size of 
EUR 10,3 billion, EUR 6,9 billion of customer loans, EUR 6,6 billion of customer deposits, 
247 branches and 2 206 employees, a Tier 1 capital ratio of 8.1% and total capital ratio of 
11%. 

                                                           
9  See recital 27). 
10  Minutes of shareholders' meeting, repertorio n.125.149, raccolta n.28.024 del 29 luglio 2014, notary Dr 

Vicenzo Galeota. 
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25) In December 2014, BPB executed a capital increase of EUR 500 million, comprising the 
issuance of new shares up to EUR 300 million, and the issuance of a Tier 2 subordinated 
loan of up to EUR 200 million. The capital increase was fully subscribed. 

26) Under the Italian guarantee scheme for credit institutions extended until 30 June 201211 the 
Italian authorities granted a guarantee on bonds issued by BPB of a nominal value of EUR 
420 million. According to publicly available information, "on 28 November 2014, Banca 
Popolare di Bari S.C.p.A. proceed[ed] to the full extinction of the bonds" and "the 
guarantee will be extinguished from 28 November 2014"12. 

2.3. THE MEASURES 

27) The modified13 FITD support intervention authorised by the BOI on 7 July 2014 entails the 
following measures: 

1) a non-repayable contribution of EUR 265 million to cover the negative equity of 
Tercas; 

2) a guarantee of EUR 35 million (for three years) to cover the credit risk associated 
with certain exposures of Tercas towards […]*; 

3) a guarantee of EUR 30 million to cover part of the possible additional cost and 
losses (of EUR 60 million) associated with the tax treatment of the non-repayable 
contribution of EUR 265 million. 

28) Moreover, Article 1, paragraph 627, of the 2014 Stability Law states that "To ensure 
economic and financial recovery of those subject to special administration, the FITD's 
support interventions do not constitute taxable income"**. That tax exemption, insofar as it 
may have favoured Tercas, constitutes another subject-measure of this decision. 

3. THE POSITION OF ITALY 

29) Italy submits that the basis for the interventions of the FITD in favour of Tercas is 
Article 96-bis, paragraph 1, last sentence, of the TUB14 and Article 29 of the FITD's 
Statutes. Paragraph 1 of Article 29 of the FITD's Statutes lays down two conditions 
according to which the FITD may intervene in support of member banks placed under 
special administration, i.e. "there are reasonable prospects for the bank's recovery and that 

                                                           
11  On 22 February 2012, the Commission approved until 30 June 2012 the extension of a scheme allowing to 

provide State guarantees for credit institutions in Italy, initially approved in December 2011. 
 http://europa.eu/rapid/press-release_MEX-12-0222_en.htm?locale=en 
12  See footnote 8. 
13  See recital 17). 
*  Confidential information […]   
**  "Ai fini del riassetto economico e finanziario dei soggetti in amministrazione straordinaria, gli interventi di 

sostegno disposti dal Fondo interbancario di tutela dei depositi non concorrono alla formazione del reddito dei 
medesimi soggetti". 

14  Article 96-bis, paragraph 1, last sentence, provides "Guarantee schemes may provide for additional cases and 
forms of interventions". The Italian authorities indicated to the Commission "In general, the interventions of the 
Italian DGS other than the reimbursement of depositors are based on Article 96-bis, paragraph 1, last sentence 
of the TUB". 
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the cost to the Fund may be presumed to be less than would be incurred by intervention in 
case of liquidation".15 

30) Italy recognises that, in principle, according to point 63 of the Commission Communication 
on the application of State aid rules to measures taken in relation to financial institutions in 
the context of the current global financial crisis ("the 2013 Banking Communication")16, 
interventions of deposit guarantee schemes to assist in the restructuring of credit 
institutions may constitute State aid, even if the resources used derive from the private 
sector, to the extent that the funds used are within the control of the State and the decision 
as to the funds' application is imputable to the State.  

31) However, it argues that in the case at issue the interventions do not contain State aid within 
the meaning of Article 107 of the Treaty because the FITD's resources could not be 
considered to be under public control and the decision to use them is solely imputable to 
the FITD's members. Hence, they could not be considered as State resources. 

32) Italy comes to that conclusion based on the following elements: 

1) The FITD is a consortium governed by private law and the interventions at issue 
have been approved by bodies of the FITD whose voting members are appointed by 
the member banks without direct influence from public authorities;  

2) The fact that the interventions are authorised by the BOI does not imply that the 
BOI is controlling the FITD or that the decision on the actual use of the FITD is 
imputable to the BOI: the authorisation by the BOI only results from an assessment 
of the compatibility of the interventions with the aims and purposes of the FITD and 
with the objective of the restoration of viability of the beneficiary institutions and is 
only aimed at assuring such compatibility;  

3) The fact that the decision of the FITD on specific interventions are taken by bodies 
which are appointed by the member banks is more relevant than the fact that the 
contributions to the FITD by the member banks are mandatory and that being 
associated to a recognised DGS is a necessary condition to undertake banking 
activities in Italy. The FITD's interventions do not directly stem from the 
association and mandatory contributions to the FITD and decisions regarding the 
interventions do not rely on "authoritative interventions" by public authorities (i.e. 
the BOI) imposing a specific use for the resources at stake. 

33) To support those elements, Italy puts forward the following legal precedents: 

                                                           
15  Besides the FITD's core function of "reimbursing depositors" of member banks, according to Article 29 of the 

FITD's Statute: 
 "1.  The FITD may have recourse to interventions in support of a member placed under special administration 

where there are reasonable prospects for the bank's recovery and the cost to the Fund may be presumed to be 
less than would be incurred by intervention in case of liquidation. 

   2. The interventions may take the form of: 
 a) financing; 
 b) guarantees; 
 c) acquisition of equity interests; 
 d) other technical forms". 
16  Communication on the application, from 1 August 2013, of State aid rules to support measures in favour of 

banks in the context of the financial crisis ("2013 Banking Communication"), OJ C 216, 30.07.2013, p. 1. 
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1) The Commission Decision 2000/600/EC of 10 November 1999 on the aid to Banco 
di Sicilia and Sicilcassa17, where an FITD intervention of ITL 1 000 billion to 
compensate the funding gap arising from an asset transfer did not constitute State 
aid based on the fact that "the decision had been taken in accordance with the 
articles of association and unanimously" and that "private-sector banks accounted 
for a majority of the votes of the FITD board on the date of the decision in 
question"18; 

2) The 2004 ruling of the Court of Justice in Pearle et al.19 where it was affirmed that 
the granting of certain advantages through mandatory contributions by undertakings 
that are part of an industry association does not qualify as State aid if the awarding 
decision is not imputable to a public authority of the Member State in the context of 
a policy framework defined by the Member State's authorities; 

3) The 2011 ruling of the Court of Justice in Doux Élevage20, where the Court 
concluded that if the decision on a measure is taken by an organisation in the 
context of pre-determined objectives set forth by the organisation itself and out of 
the remit of public authorities, and the measure itself entails resources owned by 
that organisation, the measure does not qualify as State aid even if the public 
authority has the power to review the legitimacy and legality of the measure. 

34) Italy disputes that the measure is selective on the ground that the interventions are not 
aimed at favouring one financial institution over another, but only at avoiding the default of 
an institution in order to safeguard depositors and the stability of the financial system, thus 
reducing overall expenses for the financial system. 

35) Finally, Italy claims that Directive 2014/49/EU of the European Parliament and of the 
Council21 does not affect its position. Article 11(3) of Directive 2014/49 allows DGSs to 
intervene under certain conditions in alternative measures in order to prevent the failure of 
a credit institution, inter alia if the costs of the measures do not exceed the costs of 
fulfilling the statutory or contractual mandate of the DGS. The Italian authorities mention 
that the costs of the interventions do not exceed the costs of fulfilling the mandate of the 
FITD. 

36) As regards the tax exemption of Article 1, paragraph 627, of the 2014 Stability Law, the 
Italian authorities first referred to a note of the BOI to the Ministry of Economy and 
Finance which suggested that the exemption would not constitute State aid22. According to 
that note, no advantage would be granted to the beneficiary banks because taxation of FITD 
interventions would then cause a higher amount of intervention to achieve the same result.  

                                                           
17  Commission Decision 2000/600/EC of 10 November 1999 conditionally approving the aid granted by Italy to 

the public banks Banco di Sicilia and Sicilcassa, OJ L 256, 10.10.2000, p. 21. 
18  Recital 39 of Decision 2000/600. 
19  Case C-345/02 Pearle and others ECLI:EU:C:2004:448, paragraphs 37 and 38. 
20  Case C-677/11 Doux Élevage and Coopérative agricole UKL-ARREE ECLI:EU:C:2013:348, paragraphs 36-41. 
21  Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 on deposit guarantee 

schemes, OJ L 173, 12.6.2014, p. 149. 
22  The Italian authorities refer to that note of 1 July 2014 in their reply of 14 November 2014 to the Commission 

request for information of 10 October 2014 (the note constitutes Annex 7 to their reply). 
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37) Moreover, the note indicated that "it could be claimed that the tax exemption […] would be 
applicable to all banking intermediaries subject to the discipline dictated by the TUB and 
hence would not entail the adoption of selective tax measure…". 

38) The Italian authorities also submitted that there would also be no selectivity because the 
beneficiaries of FITD interventions would be treated similarly to undertakings subject to an 
arrangement with creditors under bankruptcy law: Article 88, paragraph 4, of the Italian 
Act on the taxation of revenue ("Testo Unico delle Imposte sui Redditi or "TUIR")23 
exempts from taxation the contingencies from debt reductions of undertakings following an 
arrangement with creditors under bankruptcy law. 

39) However, on 23 December 2014, the Italian authorities pre-notified as State aid the tax 
exemption of the FITD's support interventions. 

40) In their pre-notification, the Italian authorities indicate that the tax exemption could be 
considered as compatible with the internal market on the basis of Article 107(3)(b) of the 
Treaty on the ground that it aimed at ensuring the effectiveness of the FITD's support 
interventions in favour of institutions under special administration. The FITD's 
interventions, even if the beneficiaries are banks in crisis, are "always […] aimed at 
protecting the social function of savings, with special consideration for investors who 
would not have access to information on the state of health of the bank at issue, as well as 
at protecting the monetary function of banking intermediation"24. 

41) According to the Italian authorities, the tax exemption does not grant a direct advantage to 
financial institutions and is not aimed at favouring certain undertakings affecting 
competition, but seeks to ensure that the FITD's interventions – aimed at the protection of 
savings - is not altered by its inclusion in the taxable income of financial institutions. The 
Italian authorities hence do not consider that the tax measure is liable to affect the structure 
of the credit market. 

4. ASSESSMENT OF THE AID 

4.1. EXISTENCE OF AID 

42) According to Article 107(1) of the Treaty, any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, in so far as it 
affects trade between Member States, be incompatible with the internal market. 

43) As mentioned in Directive 2014/4925, where DGSs carry out measures to prevent the failure 
of a credit institution, they should in any event comply with State aid rules.26 

                                                           
23  Testo Unico delle Imposte sui Redditi D.P.R. 22.12.1986 n° 917 (G.U. 31.12.1986) as last modified by Act 

n°161 of 30 October 2014 (G.U. 10.11.2014) and Decree-Law n°175 of 21 November 2014 (G.U. 28.11.2014). 
24  "Gli interventi del Fondo […] sono preposti sempre a salvaguardare la funzione sociale del risparmio – con 

particolare riguardo al risparmiatore che non dispone di informazioni specifiche sullo stato di salute degli 
intermediari – e la funzione monetaria dell'intermediazione bancaria". 

25  According to recital 3 of Directive 2014/49 "it is desirable […] to allow Member States sufficient flexibility to 
enable DGSs to carry out measures to reduce the likelihood of future claims against DGSs. Those measures 
should always comply with the State aid rules." According to recital 16 "It should also be possible, where 
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44) The Commission also points out that statutory DGSs are extremely likely to grant State aid 
when they intervene to prevent the failure of a credit institution, given that they act under a 
public mandate of the Member State and remain under the control of the public authority27. 
That preliminary evaluation is borne out by an examination of Member States' DGSs, in 
particular in the light of the Commission's recent assessments of the conformity with State 
aid rules of DGSs' interventions formally notified to it28. 

4.1.1. State resources and imputability to the State 

45) The Court of Justice has repeatedly confirmed that all financial means by which the public 
authorities actually support undertakings fall under State aid control, irrespective of 
whether those means are permanent assets of the public sector. Compulsory contributions 
that are mandatory by and managed and apportioned in accordance with the law or other 
public rules imply a transfer of State resources, even if not administered by the public 
authorities29. The mere fact that resources are financed in part by private contributions is 
not sufficient to rule out the public character of those resources since the relevant factor is 
not the direct origin of the resources but the degree of intervention of the public authority 
within the definition of the measure and its method of financing30. 

46) Moreover, as the Court of Justice pointed out in Ladbroke31, in Stardust Marine32 and in 
Doux Élevage33, resources that remain under public control and are therefore available to 
the public authorities, constitute State resources. 

                                                                                                                                                                                            
permitted under national law, for a DGS to go beyond a pure reimbursement function and to use the available 
financial means in order to prevent the failure of a credit institution with a view to avoiding the costs of 
reimbursing depositors and other adverse impacts. Those measures should, however, be carried out within a 
clearly defined framework and should in any event comply with State aid rules". 

26  See also point 63 of the 2013 Banking Communication, "the use of [deposit guarantee funds] or similar funds to 
assist in the restructuring of credit institutions may constitute State aid. Whilst the funds in question may derive 
from the private sector, they may constitute aid to the extent that they come within the control of the State and 
the decision as to the funds' application is imputable to the State". 

27  An informal review of Member States' DGSs confirmed that the existing DGSs act under a national public 
mandate or operate under public authority control, two of the criteria relevant to conclude that the behaviour of 
a DGS is imputable to the State. 

28  See Commission decision C(2011)5554 of 01.08.2011 in case SA.33001 (2011/N) – Denmark – Part B – 
Amendment to the Danish winding up scheme for credit institutions, OJ C 271, 14.09.2011, p. 1, recitals 43 to 
49; Commission decision C(2012)3540 of 30.05.2011 in case SA.34255 (2012/N) – Spain – Restructuring of 
CAM and Banco CAM, OJ C 173, 19.06.2013, recitals 76 to 87; and Commission decision C(2014)1060 of 
18.02.2014 in case SA.37425 (2013/N) – Poland – Credit Unions Orderly Liquidation Scheme, OJ C 210, 
04.07.2014, recitals 44 to 53. 

29  Case 173/73 Italy v Commission ECLI:EU:C:1974:71, paragraph 16; Joined Cases C-78/90 to C-83/90 
Compagnie Commerciale de l'Ouest v Receveur principal des douanes de La Pallice-Port 
ECLI:EU:C:1992:118, paragraph 35; Case C-206/06 Essent Netwerk Noord and others ECLI:EU:C:2008:413, 
paragraphs 58-74. 

30  Case T-139/09 France v Commission ECLI:EU:T:2012:496, paragraphs 63 and 64. 
31  Case C-83/98 P France v Ladbroke Racing and Commission ECLI:EU:C:2000:248, paragraph 50: "even if the 

sums […] are not permanently held by the Treasury, the fact that they constantly remain under public control, 
and therefore available to the competent national authorities, is sufficient for them to be categorised as State 
resources". 

32  Case C-482/99 France v Commission ("Stardust Marine") ECLI:EU:C:2002:294, paragraph 37.  
33  Case C-677/11 Doux Élevage and Coopérative agricole UKL-ARREE ECLI:EU:C:2013:348, paragraph 35 
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47) In Doux Élevage, the Court of Justice noted that in the particular case of a trade 
organisation, whose resources were raised by levies made mandatory by the State, the 
public authorities had not received powers to actually use the resources to support 
particular undertakings. The trade organisation had set its objectives itself, while the State 
would only control the validity and lawfulness of the trade organisation's levying of 
contributions34. In particular, the Court of Justice pointed out in Doux Élevage that the 
mandatory nature of the levies was in that case not “dependent upon the pursuit of political 
objectives which are specific, fixed and defined by the public authorities”35. 

48) The Court of Justice has also clarified in Stardust Marine36 that imputability to the State of 
an aid measure taken by a prima facie independent body (for instance, a public 
undertaking) can be inferred from a set of indicators arising from the circumstances of the 
case, such as the fact that, apart from factors of an organic nature which link it to the State, 
the body in question cannot take the contested decision without taking into account the 
requirements or directives of the public authorities before taking the decision allegedly 
involving State aid. Other indicators might, in certain circumstances, be relevant in 
concluding that an aid measure taken by a public undertaking is imputable to the State37. 
Similarly, the fact that private persons participate in the running of an entity is not 
sufficient to exclude imputability to the State of the interventions at issue. 

49) In the Austrian Green Electricity Act judgment of December 201438, the General Court 
found that the Commission was correct in classifying the green electricity aid mechanism 
and the partial exemption of energy-intensive users from the financing of green electricity 
as imputable to the State. The fact that they were established by law was held sufficient to 
conclude to such imputability. The Court indicated that it was not necessary to carry out a 
more thorough assessment of the possible integration of the public limited company in 
charge of controlling the mandatory surcharge for green electricity imposed on the 
distributors and the consumers (the "ÖMAG") into the structures of the public 
administration, of its legal status or of the intensity of the supervision exercised by the 
public authorities over its management. It also indicated that, in any case, it had already 
been established in the examination of in another part of the same plea that the ÖMAG was 
integrated in a structure regulated by the Austrian regulator which set out not only the 
nature of its activities and how they should be performed in practice, but also ex post 
supervisory control by the competent State bodies. Hence, the ÖMAG could not be 
considered as a private operator acting freely. 

50) In the case at issue, the FITD's interventions in bank restructuring and resolution are 
discretionary when taken at a Member State's level - in contrast to interventions in 

                                                           
34  Case C-677/11 Doux Élevage and Coopérative agricole UKL-ARREE ECLI:EU:C:2013:348, paragraphs 36 and 

38. 
35  Case C-677/11 Doux Élevage and Coopérative agricole UKL-ARREE ECLI:EU:C:2013:348, paragraph 39. 
36  Case C-482/99 France v Commission ("Stardust Marine") ECLI:EU:C:2002:294, paragraph 55. See also Case 

C-303/88 Italy v Commission ECLI:EU:C:1991:136, paragraphs 11 to 13.  
37  The General Court has also considered the "supervision by the public authorities" as "one of three indicia 

show[ing] that the Commission was correct to find that the measures at issue […] were directly imputable to the 
[…] State", in Case T-387/11 Nitrogénművek Vegyipari Zrt. v Commission ECLI:EU:T:2013:98, paragraphs 65 
and 66.  

38  Case T-251/11 Austria v Commission (Austrian Green Electricity Act) ECLI:EU:T:2014:1060, paragraph 87. 
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liquidation cases, which are mandated by Directive 2014/49 - and fulfil a public policy 
mandate laid down in Italian law at the discretion of the State. 

51) As Italy itself points out39, Article 11(3) of Directive 2014/49 provides that Member States 
may allow a DGS to use the available financial means for alternative measures in order to 
prevent the failure of a credit institution provided inter alia that the costs of the measures do 
not exceed the costs of fulfilling the statutory or contractual mandate of the DGS.   

52) By adopting Article 96-bis, paragraph 1, last sentence, of the TUB, the Italian authorities 
have chosen to allow their recognised DGS, the FITD, to intervene to prevent the failure of 
a credit institution, as made explicit by Article 29 of the FITD's Statutes. 

53) Thus, the FITD's support interventions in bank restructuring and resolution follow the 
public policy mandate of depositor protection under the control of Member State 
authorities, but that instrument is in addition to and not the same as the obligatory function 
laid down in Union law (Directive 2014/49) which is to pay out covered depositors in the 
case of liquidation. 

54) The interventions of the FITD to prevent the failure of one of its member banks follow a 
public mandate of the Member State given that: 

1) The TUB is the basis for recognition of the FITD as a mandatory DGS in Italy; and 

2) Article 96-bis, paragraph 1, last sentence, of the TUB allows the FITD to intervene 
also in bank restructuring and resolution, i.e. in ways other than directly paying out 
covered depositors in liquidation as is obligatory under Directive 2014/49; 

3) The Statutes of the FITD must be approved by the BOI40. 

55) Moreover, the Italian authorities appear to constantly control whether the use of the FITD 
resources is consistent with its specific public policy mandate and to have at least co-
decided with FITD to use the latter's resources in favour of Tercas41. In that regard, the 
following factors are relevant. 

56) Article 96-ter, paragraph 1, b) of the TUB provides that the BOI shall "coordinate the 
activity of the guarantee schemes with banking crisis discipline and the supervisory 
activity".42 

57) While the TUB allows the FITD to intervene in cases other than liquidation and by other 
means43, such interventions are also subject to authorisation by the Italian authorities (the 
BOI) under the same provision and guided by the same concerns44 as for liquidation cases 
(Art 96-ter, paragraph 1, d) of the TUB). 

                                                           
39  See recital 35). 
40  Article 96-ter, paragraph 1, a) of the TUB (""La Banca d'Italia, avendo riguardo alla tutela dei risparmiatori e 

alla stabilità del Sistema bancario […] riconosce i sistemi di garanzia, approvandone gli statuti…") 
41  See recitals 56) to 59). 
42  "La Banca d'Italia, avendo riguardo alla tutela dei risparmiatori e alla stabilità del Sistema bancario […] 

coordina l'attività dei sistemi di garanzia con la disciplina delle crisi bancarie e con l'attività di vigilanza;" 
43  See recital 54). 
44  I.e. the protection of depositors and the stability of the financial system (Art 96-ter, paragraph 1, d) of the TUB 

provides "La Banca d'Italia, avendo riguardo alla tutela dei risparmiatori e alla stabilità del Sistema bancario 
[…] autorizza gli interventi dei sistemi di garanzia …"). 
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58) Furthermore, the Italian authorities, including the BOI in its capacity as supervisor, have 
constantly been involved in different forms and at various stages in the design, approval 
and implementation of the FITD’s support interventions: 

1) Only banks under special administration can benefit from the FITD's support 
interventions45. The support interventions of the FITD to prevent the failure of a 
bank shall be requested by the special administrator. As a public official, a special 
administrator represents the public interest; it is appointed and supervised by the 
BOI; 

2) According to Article 96-ter, paragraph 1, (d) of the TUB, the BOI must authorise, 
having regard to the protection of depositors and to the stability of the financial 
system, the interventions of the FITD. Indeed, the documents show that the BOI 
authorised the specific interventions in favour of Tercas having regard to the 
interests of depositors and clients within the meaning of Article 96-ter, paragraph 1, 
(d) TUB46. Thus, the BOI has authorised the specific FITD interventions at issue in 
relation to specific national public policy provisions; 

3) the BOI coordinates the activity of the FITD47; 

4) The BOI participates as an observer in the meetings of the Board and the Executive 
Committee of the FITD48. 

59) Moreover, the documents received from Italy confirm that: 

1) the negotiations between the special administrator of Tercas and BPB were 
conducted “in coordination with the Bank of Italy”49; 

2) a dispute between the FITD and BPB as regards the amount of the negative equity 
of Tercas was settled by an arbitrator appointed by the BOI; 

3) The BOI “invited the FITD” to reach a “balanced agreement” with BPB as regards 
the cover of the negative equity of Tercas by taking into consideration the possible 
negative impact of the liquidation of Tercas and its subsidiary Caripe50. 

                                                           
45  Article 29, paragraph 1, of the FITD's Statutes. 
46  See the letters of the BOI of 4 November 2013 and 7 July 2014 authorising the FITD to grant the support 

interventions at issue (Annex 8 and 9 to the Italian authorities' reply of 14 November 2014 to the Commission's 
request for information of 10 October 2014). 

47  See recital 56) and footnote 42. 
48  Article 13, paragraph 6, and Article 16, paragraph 1, d) of the FITD's Statutes. 
49  Report attached to the minutes of the FITD's Consiglio's meeting of 30 May 2014, p.1 (Annex 3.9 to Italy reply 

of 14 November 2014 to the Commission request for information of 10 October 2014): "The evolution of these 
factors has led to specific negotiations with the BPB and with the special administrator, in coordination with the 
Bank of Italy, with the aim to establish the terms for implementing the Fund’s intervention so as maximize the 
effectiveness of the support initiatives as part of the broadest plan for the return to long term viability of Tercas, 
based on its recapitalisation by the BPB" ("L'evolversi di tali fattori ha portato ad un articolato negoziato con la 
BPB e con il Commissario straordinario, in coordinamento con la Banca d'Italia, per l'individuazione di 
modilità attuative del'intervgento del Fondo volte a massimizzare l'efficicia dell'azione di sostegno nel quadro 
del più ampio piano di risanamento della Tercas, imperniato su un'operazione di ricapitalizzazione de parte 
della BPB"). 

50  Report attached to the minutes of the FITD's Comitato di Gestione's meeting of 30 May 2014, p. 4 (Annex 3.9 
to Italy's reply of 14 November 2014 to the Commission request for information of 10 October 2014): "The 
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60) The Commission is of the opinion that, contrary to the elements invoked by the Court of 
Justice in Doux Élevage51, the elements set out in recitals 52) to 59) show that the FITD 
remained under constant public control, which was effectively performed52, over objectives 
that are specific, fixed and defined by the public authorities, going beyond a mere formal 
control of the validity and lawfulness of FITD's behaviour53. 

61) The Commission considers that those elements are indicators showing that the FITD's 
interventions in favour of Tercas constitute State resources and are imputable to the State. 

62) As regards the tax exemption of the FITD's interventions, the Commission notes that 
Article 1, paragraph 628, of the 2014 Stability Law provides that "the effectiveness of the 
provisions of paragraph 627 [which sets up the tax exemption of the FITD's interventions] 
is subject to the authorisation of the European Commission"**. 

63) The legislative provision which lays down the tax exemption was not formally notified to 
the Commission. It was only recently pre-notified to it, after the support interventions had 
been granted to Tercas, without reference to the support interventions in favour of Tercas. 

64) The Commission is therefore not certain whether the tax exemption has been granted to 
Tercas as, according to the 2014 Stability Law, it would not be effective in the absence of 
authorisation by the Commission. 

65) Without prejudice to its position in the context of a formal notification of the tax 
exemption, the Commission preliminarily notes that the tax exemption would constitute a 
measure taken by the State itself – as it is enacted by law – and recalls that tax exemptions 
are equivalent to the granting of State resources54. 

66) In their pre-notification of the tax exemption, the Italian authorities justify the exemption 
by the need to protect "the social function of savings" and "the monetary function of 
banking intermediation"55. Those elements provide another indicator that the State regards 
the FITD's interventions as following a public policy objective. 

4.1.2. Selective advantage distorting competition and affecting trade between Member States  

67) As regard the existence of an advantage in favour of Tercas, the interventions by the FITD 
to support Tercas were not carried out by FITD acting in the capacity of a market economy 
operator. In that respect, the Commission notes that the FITD 1) awarded support through a 
non-repayable contribution to cover the negative equity of Tercas and 2) did not charge any 
fee for the guarantees issued in favour of Tercas. Such actions, for which there is no 
expectation of any return and indeed for which no return is possible, are not those of a 
market economy operator and show that the FITD acted in its capacity as a body fulfilling a 

                                                                                                                                                                                            
BOI […] invited the Fund to look for a balanced agreement with BPB to cover the negative equity" ("La Banca 
d'Italia […] ha invitato il Fondo a ricercare un'intesa equilibrate con la BPB per la copertura del deficit 
patrimoniale"). 

51  See recital 47). 
52  See recitals 58) and 59). 
53  See recital 47). 
** "L’efficacia delle disposizioni del comma 627 è subordinata all’autorizzazione della Commissione europea ". 
54  Case C-387/92 Banco Exterior de España/Ayuntamiento de Valencia, ECLI:EU:C:1994:100, paragraph 14 on 

tax exemption. 
55  See recital 40) and footnote 24. 
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public remit rather than in the capacity of a market economy operator.56 Such interventions 
constitute grants of assistance, whose effect was that Tercas did not exit the market as it 
would have done in the absence of such support and thereby conferred an advantage on 
Tercas. 

68) If, in any event, those features of the interventions by the FITD (i.e., the absence of any 
repayment obligation and the absence of any fee for the capital contribution and the 
guarantees respectively) could allow the FITD to limit costs to which it would otherwise be 
exposed (namely, the costs to the FITD of reimbursing depositors at the stage of 
compulsory administrative liquidation of Tercas), the Commission considers that those 
costs cannot be taken into account in assessing if the FITD's interventions in favour of 
Tercas were in line with the conduct of a market economy operator. It appears that the costs 
in question arise from obligations imposed on the FITD as a DGS which is required to act 
in the public interest by protecting depositors. Those interventions would not have been 
undertaken by a market economy operator since it would not be exposed to the costs of 
reimbursing depositors in the event of the liquidation of Tercas and therefore would not 
seek to limit such costs by providing support to Tercas which would not be repaid to it and 
from which it would obtain no return. Such costs are not to be taken into account in the 
application of the market economy operator test.57 

69) If, in the further alternative, the costs for the FITD arising from its responsibilities as a 
DGS could be taken into account in comparing the actions of the FITD with those of a 
market economy operator, the interventions by the FITD in favour of Tercas might not 
comply with the “least costly” rule - i.e. the condition under the FITD's Statutes that the 
FITD may only intervene in support of member banks placed under special administration 
if the cost to it would be less than later reimbursing depositors at the stage of compulsory 
administrative liquidation58.  

70) The cost saving for the FITD of granting the EUR 330 million support to Tercas is very 
small (EUR 3 million) compared to the counterfactual of the estimated cost borne by the 
FITD in case liquidation of Tercas (EUR 333 million). An error in the calculation of the 
cost saving or the use of an alternative calculation method might result in no cost saving for 
the FITD of granting the support intervention to Tercas compared to the counterfactual of 
liquidating Tercas. 

71) In addition, it is relevant in that regard that the purported cost to the FITD in the support 
intervention could have been further reduced by writing down the subordinated debt of 
EUR 169 million (EUR 88 million for the holding company Tercas and EUR 81 million for 
Caripe). Hence, there seems to have been a less costly option than the one followed, i.e. to 
include in the support intervention a full write-down of the subordinated debt. Such a write-
down would have occurred in case of liquidation. 

72) Moreover, in the determination of whether it was less costly to liquidate Tercas, no 
sensitivity analysis has been carried out. The audit and consultancy firm hired by the FITD 

                                                           
56  See Case C-124/10 P Commission v EDF ECLI:EU:C:2012:318, paragraphs 80 and 81. 
57  See Joined Cases C-214/12 P. C-215/12 P and C-223/12 P Land Burgenland and others v Commission 

ECLI:EU:C:2013:682, paragraph 52. 
58  See recital 29). 
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does not seem to have considered whether the transfer of deposits from Tercas to BPB 
implies that the FITD remains exposed to those deposits. 

73) As such, the preliminary conclusion of the Commission is that the interventions of the 
FITD in favour of Tercas provided the latter with an advantage, namely a non-repayable 
contribution to cover its negative equity and unremunerated guarantees issued in its favour 
that avoided Tercas' exit from the market, which it could not have obtained under normal 
market conditions. 

74) The Commission is of the opinion that the interventions at issue are selective given that 
they relate to Tercas only.  

75) Finally, the advantages conferred on Tercas by the interventions of the FITD distort 
competition by avoiding bankruptcy and market exit of Tercas. 

76) Tercas is in competition with foreign undertakings, so that trade between Member States is 
affected. 

77) For the reasons set out in recitals 67) to 76), the Commission is of the preliminary opinion 
that the interventions of the FITD at issue may have granted a selective advantage to 
Tercas, distorting competition and affecting trade between Member States. 

78) As regards the selectivity of the tax exemption of the FITD's interventions, the Commission 
is of the preliminary opinion that this measure is prima facie selective as only banks 
benefitting from FITD intervention will enjoy such tax exemption. 

79) The question of whether the tax exemption may still be found to be non-selective because it 
would be justified by the nature or general scheme of the tax system is a more complex 
one. An exemption is justified where it derives directly from the intrinsic basic or guiding 
principles of the reference system or where it is the result of inherent mechanisms 
necessary for the functioning and effectiveness of the tax system59.  

80) Member States should, however, introduce and apply appropriate control and monitoring 
procedures to ensure that derogatory measures are consistent with the logic and general 
scheme of the tax system60. In any event, external policy objectives which are not inherent 
to the system cannot be relied upon for the purpose of justifying an exemption as non-
selective. 

81) Moreover, the Commission notes that, given the adoption date of the 2014 Stability Law, 
the tax exemption must have been prepared at the same period as the requests for FITD 
support intervention in favour of Tercas, the decision of FITD bodies to intervene and the 
BOI authorisation thereof61. 

82) The Commission does not have all the elements to establish whether the tax exemption 
(which, it understands, is not yet effective as it has not authorised it; see recitals 62) to 64)) 
would be consistent with the logic and general scheme of the tax system and can therefore 
not exclude that it is selective and constitutes aid. Without prejudice to its position in the 

                                                           
59  See for example Joined Cases C-78/08 to C-80/08 Paint Graphos and others ECLI:EU:C:2011:550, paragraph 

69. 
60  Joined Cases C-78/08 to C-80/08 Paint Graphos and others ECLI:EU:C:2011:550, paragraph 74. 
61  See recitals 13) to 15). 
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context of a formal notification of the tax exemption, the Commission is the preliminary 
opinion that if the exemption selectively favoured certain undertakings (in other words, if 
the exemption is not justified by the nature and logic of the system), the other criteria for 
State aid to be present would be fulfilled. 

83) The tax exemption would be imputable to the State as it is set out by the Italian legislator 
and amounts to State resources62. 

84) Tax-exempted FITD support interventions would distort competition by avoiding 
bankruptcy and market exit of the beneficiaries. The beneficiaries of the tax exemption 
would be in competition with foreign undertakings, so that trade between Member States is 
affected. 

85) Hence, the FITD interventions and the not-yet effective tax exemption may contain State 
aid. 

4.2. LEGALITY OF THE AID 

86) If the measures identified were to constitute State aid, they would have been granted in 
breach of the notification and stand-still obligations established in Article 108(3) of the 
Treaty with the exception of the tax exemption of the FITD's interventions. Thus, the 
Commission considers at this stage that the measures granted to Tercas qualify as unlawful 
State aid. 

4.3. COMPATIBILITY OF THE AID 

87) Article 107(3)(b) of the Treaty empowers the Commission to find that aid is compatible 
with the internal market if it is intended "to remedy a serious disturbance in the economy of 
a Member State". 

88) Italy considers that the interventions at issue do not constitute aid and has so far not 
submitted reasons why, if it were to be established that they contain State aid, the 
interventions would be compatible with the internal market. 

89) At this stage the Commission does not have all relevant information to assess the 
compatibility of the interventions with the internal market. 

90) In particular, the Commission does not have elements to alleviate, on the basis of the 
relevant "Crisis Communications"63, its concerns that any State aid resulting from the 
interventions is incompatible with the internal market. In particular, there are no or very 
insufficient elements showing that: 

                                                           
62  See recital 62). 
63  The Communication on the recapitalisation of financial institutions in the current financial crisis: limitation of 

aid to the minimum necessary and safeguards against undue distortions of competition ("Recapitalisation 
Communication"), OJ C 10, 15.1.2009, p. 2; Communication on the return to viability and the assessment of 
restructuring measures in the financial sector in the current crisis under the State aid rules ("Restructuring 
Communication"), OJ C 195, 19.8.2009, p. 9; Communication from the Commission on the application, from 1 
January 2012, of State aid rules to support measures in favour of financial institutions in the context of the 
financial crisis ("2011 Prolongation Communication"), OJ C 356, 6.12.2011, p. 7; and the 2013 Banking 
Communication. 
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1) the implemented interventions are appropriate to achieve the objective of ensuring 
the long-term viability of Tercas. In that respect the Commission notes that it has 
not received a restructuring plan of Tercas into which the FITD's capital 
contribution and guarantees would be integrated, showing the return to long-term 
viability of Tercas64; 

2) appropriate measures have been taken to ensure that the aid is proportionate, i.e. 
limited to the minimum amount necessary to achieve their objective. In particular 
there should have been an adequate "burden-sharing" of restructuring costs by those 
who invested in the bank, such as subordinated creditors, in compliance with the 
2013 Banking Communication; 

3) the interventions are appropriately remunerated in line with the requirements laid 
down in the Crisis Communications. As matter of fact, as mentioned above65, there 
seems to have been no payment or other kind of significant contribution in 
consideration for the recapitalisation and guarantee interventions; 

4) the costs of restructuring Tercas are limited to the minimum necessary; 

5) sufficient measures have been taken to limit distortions of competition, calibrated in 
such a way as to approximate as much as possible the market situation which would 
have materialised if Tercas has exited the market without aid. 

91) As regards the tax exemption of the FITD's interventions, as mentioned in recital 63), the 
measure has not been notified to the Commission and the information contained in the very 
recent pre-notification66 is insufficient for the Commission to assess its compatibility with 
the internal market. Without prejudice to its position in the context of a formal notification 
of the tax exemption, the Commission points out that it cannot be excluded that it would be 
incompatible with the internal market. 

 

In the light of the foregoing considerations, the Commission, acting under the procedure laid 
down in Article 108(2) of the Treaty on the Functioning of the European Union, requests Italy to 
submit its comments and to provide, within one month of the date of receipt of this letter, all such 
information as may help to assess the aid. 

Italy is requested to forward a copy of this letter to Tercas immediately. 

The Commission informs Italy that it will inform interested parties by publishing this letter and a 
meaningful summary of it in the Official Journal of the European Union. It will also inform 
interested parties in the EFTA countries which are signatories to the EEA Agreement, by 
publication of a notice in the EEA Supplement to the Official Journal of the European Union and 

                                                           
64  As well as the other elements cited below: burden-sharing by the shareholders and subordinated creditors, 

appropriate remuneration and appropriate measures limiting the distortions of competition. The Commission 
would also like to receive detailed information on the take-over process of Tercas through BPB. 

65  See recital 67). 
66  The tax exemption was only pre-notified on 23 December 2014, after the granting of the support interventions 

by the FITD in favour of Tercas, with no reference to those support interventions. 
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will inform the EFTA Surveillance Authority by sending a copy of this letter. All such interested 
parties will be invited to submit their comments within one month of the date of such publication. 

If this letter contains confidential information which should not be published, please inform the 
Commission within fifteen working days of the date of receipt. If the Commission does not 
receive a reasoned request by that deadline, you will be deemed to agree to publication of the full 
text of this letter. Your request specifying the relevant information should be sent by registered 
letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
Fax No: +32-2-296 12 42 

Yours faithfully, 

For the Commission 

 

 

Margrethe VESTAGER 

Member of the Commission 
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