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EUROPEAN COMMISSION 
 

Brussels, 25.06.2014 

C (2013) 3172 final 

In the published version of this decision, 
some information has been omitted, 
pursuant to articles 24 and 25 of Council 
Regulation (EC) No 659/1999 of 22 
March 1999 laying down detailed rules 
for the application of Article 93 of the EC 
Treaty, concerning non-disclosure of 
information covered by professional 
secrecy.  The omissions are shown thus 
[…]. 

 
PUBLIC VERSION 

This document is made available for 
information purposes only. 

 

 

Subject: State aid SA.35356 (2013/C, ex 2013/NN, ex 2012/N) – Poland – 
Shadow toll compensation to Autostrada Wielkopolska S.A. – A2 
motorway  

 

Dear Sir, 
 
The Commission wishes to inform Poland that, having examined the information 
supplied by your authorities on the measure referred to above, it has decided to 
initiate the procedure laid down in Article 108 (2) of the Treaty on the Functioning of 
the European Union (hereafter: "TFEU"). 

1. PROCEDURE 
(1) By electronic notification of 31 August 2012, registered on the same day, 

Poland notified to the Commission the above-mentioned measure. The 
measure was registered under the State aid case number SA.35356. 

(2) By letters dated 26 October 2012, the Commission requested further 
information on the notified measure. Poland provided the requested 
information by letter of 28 November 2012. 

(3) By letter dated 29 January 2013, the Commission informed Poland that it 
would transfer the case in a not notified case register (NN case), due to the 
fact that the financing notified to the Commission was already granted. In 
addition, the Commission requested further information. Poland provided the 
requested information by letters dated 18 February 2013 and 16 April 2013. 
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(4) On 11 July 2013, the Commission and Poland had a meeting to discuss the 
measure, after which the Commission requested further information by letter 
dated 22 August 2013. Poland provided the requested information by letter 
dated 20 September 2013. 

2. DESCRIPTION OF THE PROJECT AND THE MEASURE 
(5) The measure consists in financial compensation to Autostrada Wielkopolska 

S.A. (hereinafter: "AW S.A."), the concession holder of the section of Polish 
A2 motorway between Nowy Tomysl and Konin. The financial compensation 
is the result of excluding heavy goods vehicles1 from the obligation to pay a 
toll for using the motorway in the period 1 September 2005 – 30 June 2011. 

(6) AW S.A.'s exclusive activity is the construction and operation of the A2 
Motorway's section between  Nowy Tomysl and Konin.  The company's main 
shareholder is AWSA Holland I B.V., which holds 98.85% of AW S.A.’s 
share capital. The sole shareholder of AWSA Holland I B.V. is 
AWSA Holland II B.V., whose shareholders are presented in the Table 1 
below.  

Table 1: Shareholders of AWSA II B.V. 
Name Registered 

office 
% of share capital 

Kulczyk Holding S.A. Warsaw 24.10% 
Meridiam Infrastructure S.a.r.l Luxembourg 20.12% 
PGE S.A Warsaw 20.00% 
Strabag AG Spittal/Drau 10.12% 
KWM Investment  Vienna 9.32% 
Bank Zachodni WBK S.A. Wrocław 5.44% 
TUiR ‘Warta’ S.A. Warsaw 4.81% 
Egis Projects GmbH Warsaw 3.03% 
Mesa Polska Holding B.V. no data 2.46% 
IMEX BiS Sp. z o.o. Poznań 0.43% 
Maxer S.A. Poznań 0.108% 
Wielkopolska Chamber of Commerce and 
Industry (Wielkopolska Izba 
Przemysłowo-Handlowa) 

Poznań < 0.001% 

TOTAL  ~100.00% 
 
(7) The concession for construction and operating of the discussed section of A2 

Motorway was granted to AW S.A. on 10 March 1997 as a result of public 
tender2. The concession was given for a period of 40 years i.e. until 10 March 
20373.  

                                                           
1  'Heavy goods vehicle' means a vehicle weighing more than 3.5 tonnes. 
2  Initially, AW S.A received three concessions for the construction and operation of toll A2 

motorway: 
(a) Concession No TR-0201-02/97 for the section from Swiecko to Poznan; 
(b) Concession No TR-0201-03/97 the section from Poznan) to Konin; 
(c) Concession No TR-0201-04/97 for the section from Konin  to Strykow.  

 On 5 May 1999, concession No TR-0201-04/97 Strykow was repealed. On 11 January 2000, 
decision No TR-0201-T-06/00 amended: 
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(8) By signing the concession agreement, AW S.A. committed to obtain (at its 
own discretion, cost and risk) external funding for the construction, operation 
and maintenance of the A2 motorway's section between Nowy Tomysl and 
Konin in exchange for receiving a concession for a temporary right to operate 
the constructed motorway section, including the right to collect and retain all 
toll due for journey on the section of A2 motorway, covered with the 
agreement, from all its users.  

(9) The concession holder's obligations include, in particular:  
a) executing construction works specified in the Concession Agreement at 

the concessionaire’s own cost and risk; 
b) organising and obtaining, at the concessionaire’s own cost and risk, 

funding necessary to implement the project;  
c) determining toll for journey on the section of A2 motorway while taking 

into consideration the restrictions under the Concession Agreement and 
the Regulation of the Minister of Infrastructure of 29 April 2004 on 
motorway toll4; 

d) using the obtained revenue exclusively for purposes specified in the 
Concession Agreement5;  

e) ensuring uninterrupted operation of the section of A2 motorway being the 
subject of the concession agreement; 

f) maintaining the section of A2 motorway being the subject of the 
concession agreement in good technical condition and observing safety 
rules, including performance of renovation and maintenance works; 

g) ensuring the customer service standards specified in the Concession 
Agreement, including cooperation with specialised services. 

(10) The State represented by the General Directorate for National Roads and 
Motorways (Generalna Dyrekcja Dróg Krajowych i Autostrad; hereinafter: 
‘GDDKiA’) is entitled to monitor the operation and maintenance of A2 
motorway's section covered with the agreement. The concessionaire is obliged 
to provide GDDKiA with reports and periodical information concerning the 
obligations fulfilled.  

                                                                                                                                                                      
- decision No TR-0201-02/97 (point 5a) so that the concession covers the section from Swiecko 

to Nowy Tomysl; 
- decision No TR-0201-03/97so that the concession covers the section from Nowy Tomysl to 

Konin. 
 In the end, AW S.A. holds one concession for the construction and operation of the A2 Motorway 

on the section from Nowy Tomyśl to Konin (149 km) and the concession for the section from 
Świecko to Nowy Tomyśl is hold by Autostrada Wielkopolska II S.A.  

3  On 12 September 1997, the Minister and the concessionaire concluded a Concession 
Agreement (‘Original Agreement’) and subsequently, Annex 1 to that agreement of 7 July 
1998.  29 October 1999 saw the conclusion of Annex 2, which also constitutes a consolidated 
version of the Concession Agreement. 

4  Journal of Laws No 102, item 1075 
5  Pursuant to principles agreed on in Annex J to the Concession Agreement, which specify the use 

of financial resources prior to and during the construction, and priority in access to financial 
resources from cash flows after completion of the construction. As a rule, the loans taken out have 
precedence in repayment. 
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(11) In the first phase, the concession holder modernised the existent 47.7 km-long 
sub-section of the motorway (sub-section I: between Konin and Wrzesnia) and 
then constructed two sub-sections: between Poznan and Wrzesnia (sub-section 
II, 37.5 km) and between Nowy Tomysl and Komorniki (sub-section III - 50.4 
km).  

(12) In line with the Concession Agreement, from the opening of each sub-section, 
AW S.A. has been carrying out the maintenance and operation tasks at its own 
cost and has been collecting tolls from users of the motorway that represent 
the concession holder's revenue6. 

(13) Since the beginning of collecting tolls, there have been 5 rates applied to users 
of the motorway. The rate depended on a vehicle's category (5 categories) 
defined by the Polish law7.  

(14) On the date when toll collection commenced, the amount of toll collected from 
users could not, according to the provisions of the Concession Agreement, 
exceed the amount determined for individual vehicle categories presented in 
the Table 2 below. 

Table 2: Starting toll rates according to the Concession Agreement (net) 
 Vehicle 

category 1 

Vehicle 

category 2 

Vehicle 

category 3 

Vehicle 

category 4 

Vehicle 

category 5 

At each of 3 
toll collection 
plazas 

PLN […] PLN […] PLN […] PLN […] PLN […] 

(15) Afterward, the concession holder could increase the rates in order to maximise 
revenue. However, pursuant to the Concession Agreement, toll rates could not 
exceed the maximum threshold specified in the Table 3 below. 

Table 3: Maximum toll rates according to Annex P to the Concession Agreement 
(net) 

 Vehicle 

category 1 

Vehicle 

category 2 

Vehicle 

category 3 

Vehicle 

category 4 

Vehicle 

category 5 

At each of 3 
toll collection 
plazas 

PLN […] PLN […] PLN […] PLN […] PLN […] 

                                                           
6  The sub-section I was opened as a toll motorway section on 22 December 2002, the sub-

section II on 27 November 2003 and the sub-section II on 27 October 2004. 
7  Vehicle categories were specified in the Regulation of the Minister of Infrastructure of 

29 April 2004 on motorway toll:  
- Category 1: motorcycles and two-axle motor vehicles; 
- Category 2: two-axle motor vehicles where at least one of the axles is equipped with 

a twin carrying wheel and two-axle motor vehicles with trailers; 
- Category 3: three-axle motor vehicles and two-axle motor vehicles where at least one 

of the axles is equipped with a twin carrying wheel with trailers; 
- Category 4: motor vehicles with more than three axles, three-axle motor vehicles 

with trailers and motor vehicles with more than three axles with trailers; 
- Category 5: vehicles not included in categories 1 to 4 and vehicles whose size, axle 

load or weight exceed the standards specified in road traffic provisions. 
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(16) Until commencement of toll collection (acquisition of toll collection rights), 
the rates specified in the Table 1 and after commencement of toll collection, 
the rates specified in the Table 2 were indexed according to the following 
formula: 

Tp = To x Ip x Cap  

Where: 

Tp — stands for the adjusted toll on day ‘n’, 
To — stands for the maximum toll on the date of previous adjustment 
‘o’, 
Ip — stands for the inflation index, 
Cap — stands for the foreign exchange rate difference index, equal to or 
higher than 1. 

Reasons for the introduction of compensation mechanism 

(17) In 2005, the Polish law on toll motorways was modified to eliminate a double 
payment by heavy goods vehicles for use the same road section8 (hereafter: 
"the Amendment"). This change was the transposition of directive 
1999/62/EC9. According to its Article 7, paragraph 3: "Tolls and user charges 
may not both be imposed at the same time for the use of a single road section." 
As the result, heavy goods vehicles paying the vignette (a toll card) for using 
national roads in Poland became exempted, as from 1 September 2005, from 
tolls on motorways covered by the concession agreements. 

(18) The Amendment provided for revenue lost as a result of the change of law to 
be reimbursed to motorway operators by the National Road Fund (hereafter: 
"NRF"). The compensation was to be based on a shadow toll mechanism10.  

(19) According to the Amendment, the manner and deadlines for reimbursement of 
funds were to be specified in the concession agreements. The Amendment 
stipulated that the concession holders became entitled to a reimbursement 
equivalent to 70% of the amount obtained by multiplying the actual number of 
journeys on the toll motorway by the tolls negotiated with the operating 
company (concession holder) for heavy goods vehicles with the vignette. In 
addition, the toll for using a motorway negotiated with the concession holders 
could not be higher than the toll applied to the heavy goods vehicles on the 
date of entry into force of the Amendment. 

                                                           
8  The Act of 28 July 2005 amending the Act on Toll Motorways and the National Road Fund, and 

the Act on Road Transport (Journal of Laws No 155, item 1297) 
9  Directive 1999/62/EC of the European Parliament and of the Council of 17 June 1999 on the 

charging of heavy goods vehicles for the use of certain infrastructures, OJ L 187, 20.7.1999, p. 42 
as amended. 

10  A shadow toll is a contractual payment made by a government per driver using a road to a private 
company that operates a road built or maintained using private finance initiative funding. 
Payments are based, at least in part, on the number of vehicles using a section of road. The 
shadow tolls or per vehicle fees are paid directly to the company without intervention or direct 
payment from the users. 

http://en.wikipedia.org/wiki/Road
http://en.wikipedia.org/wiki/Private_finance_initiative
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(20) As consequence, the concession agreement for the section of A2 motorway 
between Nowy Tomysl and Konin was modified with the Annex No 6, signed 
on 14 October 2005, and heavy goods vehicles, i.e. vehicles in categories 1-5 
with weight exceeding 3.5 tonnes, which had settled the vignette fee, became 
exempted from tolls on the Nowy Tomysl - Konin A2 Motorway. In return, 
AW S.A. started to receive every month the compensation for loss of revenue 
calculated on the basis of shadow toll.11  

Basic rules  for calculation the shadow toll  

(21) The Amendment distinguished the following types of rates: 

1. the applied rate12 — i.e. the rate calculated and indexed based on the 
concession agreement, i.e. the rate applicable immediately before 1 
September 2005 (the effective date of the Amendment) to vehicles 
passing the motorway;  

2. the negotiated rate13 (hereinafter the ‘AGRi Rate’), i.e. the shadow toll 
being the base for calculating the compensation to the concession 
holder. 

(22) The applied rate, according to the legislator’s intentions, was to provide the 
limit to determine the level of AGRi Rate since according to Article 3 of the 
Amendment, the AGRi Rate might not exceed the applied rate. 

(23) Anticipating the effects of the Amendment, in July 2005, AW S.A. prepared a 
simulation of the Company’s financial standing after introduction of the 
compensation mechanism, based on the AGRi Rate in accordance with the 
limit following from the applied rate.  

(24) According to the simulation, determining the AGRi Rate, even at the level of 
the applied rate in force on the date of adoption of the Amendment 
(immediately before 1 September 2005) would not guarantee maintenance of 
the project’s financial indicators at the level prevailing before the effective 
date of the Amendment (the compensation would deteriorate AW S.A.’s 
financial standing, the condition of the Amendment’s neutrality for the 
concessionaire would not be observed).  

(25) For this reason, prior to the effective date of the Amendment, AW S.A. 
increased the rate of toll collected from drivers of vehicles category 2, 3 and 4 
to the maximum rate allowed at that time by the Concession Agreement. 
formally to PLN […],[…], and […] gross14. However, in practice, the applied 
rate amount was lower since the increase was accompanied by a system of 

                                                           
11  In practice, reimbursement of funds for journey on a motorway concerned, to a large extent, 

vehicles in categories 2-4. 
12  Pursuant to Article 3 of the Amendment. 
13  Pursuant to Article 37a(7) of the Act on motorways, in the wording specified in Article 1 of the 

Amendment. 
14  For the category 1 and the category 5 vehicles the toll rates amounted to PLN […] and PLN […] 

respectively.  
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rebates, used by the Company with respect to all heavy goods vehicle 
drivers15.  

Step one – Negotiated Toll Rate  

(26) As mentioned above, the Amendment did not provided for an automatic 
payment without conducting negotiations with concessionaires. Negotiations 
resulted, in the case of AW S.A., in the conclusion of Annex 6, specifying the 
AGRi Rate, i.e. the toll rate for journey of heavy goods vehicles with a valid 
vignette.  

(27) Poland informed that the compensation method, described in Annex 6 to the 
Concession Agreement, was based on the assumption that the financial 
situation of the concession holder should not change. It means that its financial 
situation should be neither better nor worse compared to the situation before 
the legislative change. It was agreed that this objective is met, if the Internal 
Rate of Return16 (hereafter: "IRR") for the investment of AW S.A. in the 
relevant section of A2 motorway stays at the same level as it would have been 
without the legislative change (i.e. without the foregone revenue due to the 
legislative change). 

(28) The concession holder and GDDKIA agreed that the calculation of 
compensation to the concession holder would be the outcome of two-step 
procedure conducted on basis of financial models (bank models, hereafter: 
"BM") prepared by an independent expert.  

(29) The BMs showed the foreseen cash flow (i.e. foreseen costs to be covered by 
the concession holder and foreseen revenues from tolls) and allowed to 
calculate IRR for the investment as well as the appropriate level of shadow toll 
i.e. the AGRi rate. 

(30) Financial models (i.e. BMs) presented by AW S.A. to justify the proposed 
AGRi Rate were verified for accounting correctness by the financial advisor of 
GDDKiA — Ernst & Young Corporate Finance Sp. z o.o.17.The analysis 
compared the basic economic parameters on the basis of financial models 
prepared by AW S.A. in the following variants (the brackets contain the IRR, 
assumed by the concessionaire):  

a) the base financial model from financial closure from 2000, assuming the 
existence of real toll collection until the end of concession ([…]%); 

b) the base financial model updated as at 31 December 2004, assuming the 
existence of real toll collection until the end of concession ([…]%) 

                                                           
15  Taking into consideration the rebate system applied by AW S.A., the rates actually collected on 

the motorway have been PLN 11, 27, 41, 63 and 110 gross, respectively, for vehicle categories 1–
5.  

16 The internal rate of return (IRR) or economic rate of return (ERR) is a rate of return used in 
capital budgeting to measure and compare the profitability of investments. The higher a project's 
IRR, the more desirable it is to undertake the project. 

17  According to Poland, due to time limitations, the financial advisor was, however,  unable to verify 
the correctness of the data on which the analysis of AW S.A. was based. 



12 

(hereinafter the ‘Base Model’) — the most up-to-date financial model at 
the disposal of the negotiating parties, presenting the financial standing of 
AW S.A. prior to the Amendment; 

c) the financial model from 2005, assuming the existence of vignettes from 
1 September 2005 until the end of the Concession Agreement ([…]%). 

(31) Each model was analysed for debt service coverage ratios (DSCR, LLCR) and 
the internal rate of return (IRR). This analysis determined the base level of the 
AGRi Rate at PLN […], […], […], […] and […] gross. This level was 
subsequently subject to indexation on the terms provided for in Annex 618. 

(32) As from 1 September 2005, the concession holder started to receive monthly 
compensations calculated with AGRi Rate. 

Step two – review of the AGRi Rate 

(33) By concluding Annex 6 to the Concession Agreement, the parties introduced 
an institution of obligatory review of the AGRi Rate by 30 November 2007. 
The review could lead to decrease of the AGRi Rate or its increase and hence 
to the decrease or increase of total reimbursement of funds disbursed to the 
concessionaire.  

(34) By 1 July 2007 the latest, the concessionaire was supposed to submit a 
verification report to GDDKiA, indicating the impact of the AGRi Rate on the 
project’s basic financial indicators. Should the level of these indicators differ 
from that determined upon signature of Annex 6 (i.e. the level which was 
supposed to reflect the financial standing of AW S.A. on the effective date of 
the Amendment), the AGRi Rate was supposed to be changed so as to restore 
the originally assumed index level.  

(35) By 15 October 2007 at the latest, the GDDKiA was supposed to notify the 
concessionaire about whether they accepted the recommended adjusted AGRi 
Rate. If the adjusted AGRi Rate was not accepted by this date, the parties were 
able to take actions aimed at reconciling different positions regarding the 
amount of proposed adjusted rate. In the case of lack of agreement by 30 
November 2007, the reimbursement amounts payable to the concessionaire 
were to be calculated based on the hitherto applicable AGRi Rate (as from 1 
December 2007). Each Party was entitled to pass the issue of determining the 
AGRi Rate adjustment for settlement according to the procedure stipulated in 
Article 24.3 of the Concession Agreement (i.e. arbitration). 

(36) The point of reference for calculation and determination of the new (verified) 
AGRi Rate was: 

a) the amount of total real rate of return actually obtained on the 
Subordinated Investment19 (IRR), in accordance with the financial 

                                                           
18  According to the Annex 6, the applied rate was not to be indexed. 
19  The Subordinated Investment means amounts, excluding revenue, which are to be contributed or 

lent to the concessionaire (by shareholders of the concessionaire or other persons) and which are 
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model from June 200720, as a result of application of funds 
reimbursement pursuant to the Amendment, while taking into 
consideration the AGRi rate in the amount specified in Annex 6, in 
relation to  

b) the total rate of return on Subordinated Investment (IRR), envisaged 
in the Base Model, i.e. financial model updated on 31 December 2004 
(see: paragraph 28, point (b) above) — before conversion of the 
rights.  

(37) If it followed from the above comparison that the actual rate or return 
exceeded the rate of return envisaged in the Base Model (IRR = […]%), the 
AGRi Rate would have to be lowered in order to liquidate the excess rate of 
return which would be achieved by AW S.A. shareholders. 

(38) Hence, verification of the AGRi Rate was supposed to be based on 
comparison of results indicated in the Base Model with the results from the 
financial model from June 2007, taking into account the actual revenue and 
costs from the period between September 2005 and December 2006 and 
including forecasts of revenue and costs, updated based on actual results from 
2005–2006.  

(39) The results of the Verification Report submitted by AW S.A. suggested the 
necessity to increase the AGRi Rate (increase the amount of compensations 
paid to AW S.A.). GDDKiA’s advisors expressed no material reservations 
concerning that verification report. 

(40) Due to prolonged discussions and the verification process, the parties (i.e. AW 
S.A. and GDDKiD) had not achieved the agreement on the reviewed AGRi 
Rate by 30 November 2007.  In the letter of 28 November 2007, GDDKiA 
informed AW S.A. that in view of doubts regarding the correctness of 
assumptions made for the purposes of Annex 6 — which could not be 
corrected as a part of the Verification Report — GDDKiA did not accept the 
adjusted (proposed by AW S.A. and being the result of the Verification 
Report) AGRi Rate and informed AW S.A. that it did not recognise the 
adjusted amount of the AGRi.  

(41) GDDKiA’s doubts started a dispute between the parties regarding the 
correctness of determining the adjusted AGRi Rate and hence regarding the 
actual amount of funds reimbursed to AW S.A.  

(42) However, regardless of the above-mentioned dispute, the adjusted AGRi 
Rate21, specified by AW S.A. as part of the verification mechanism (i.e. the 
rate in the amount questioned by GDDKiA) has been applied since 1 

                                                                                                                                                                      
to be allocated for expenditure coverage. Hence, calculating the rate of return on the Subordinated 
Investment means the rate of return (profit) obtained by the investors of AW S.A. on funds 
allocated for investment implementation. 

20  The final version of this financial model was delivered to GDDKiA on 24 October 2007 and was 
based on the situation from June 2007. 

21  The adjusted AGRi Rate amount to: PLN […] (cat. 2), […] (cat. 3) and […] (cat. 4), all gross. 
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November 2007, that was in line with the provisions of the Annex 6 to the 
Concession Agreement). 

Dispute concerning the Base Model  

(43) According to Poland  AW S.A. has overvalued the forecast rate of return in the 
Base Model (which determined the AGRi Rate as a part of verification 
mechanism in 2007) by using the WSA (Wilbur Smith Associates) study of 
traffic and revenue from 1999 instead of the more up-to-date WSA study from 
June 2004, revealing lower revenue, which as a consequence would generate a 
lower IRR in the Base Model. In other words, AW S.A. presented, according 
to Poland, its financial standing immediately before entry of the Amendment 
into force in a dishonest manner, which led to disbursement of compensations 
in amounts exceeding the revenue that AW S.A. would be capable of 
generating had the WSA study from June 2004 been used.  

(44) According to the report procured by GDDKiA and the Ministry of 
Infrastructure, prepared by PricewaterhouseCoopers (PwC), using in the Bank 
Model, the WSA study of traffic and revenue from June 2004, instead of the 
1999 study (coupled with small methodological and tax corrections) would 
decrease IRR of the project from […]% to […]%22. 

(45) On 13 November 2008, the Minister made a statement on repudiation from the 
declaration of will included in Annex 6, claiming, inter alia, that Annex 6 was 
concluded by the then Minister of Infrastructure as a result of an error, since 
he had not been aware of the fact that the Company failed to take into account 
the forecasts of traffic and revenue, for the section of A2 motorway between 
Nowy Tomysl and Konin, prepared in 2004, and hence more up-to-date than 
the forecasts prepared in 1999, used during negotiations on Annex 6. In the 
Minister’s opinion, the fact that AW S.A. did not use the most up-to-date data 
traffic and revenue levels on the date of signature of Annex 6 caused this 
Annex to erroneously reflect the Company’s financial standing before the 
Amendment introduced the ‘vignette system’ and the associated obligation to 
reimburse financial resources to the concessionaires.  

(46) In the opinion of the Minister of Infrastructure, supported by the PwC's report 
funds reimbursed to AW S.A. were excessive and the overpayment for the 
period from 1 September 2005 to 30 June 2011 amounted to PLN 894 956 889 
gross (around EUR 224 million23) (hereinafter: the ‘Overpayment’)24.  

(47) The Minister in a letter of 30 September 2010 proposed to AW S.A. a draft 
agreement reimbursing the overpayment amounts to the State. Since AW S.A. 

                                                           
22  In fact, the indicated decrease of […]% is due to two factors: using more up-to-date study on 

traffic and revenue from 2004 (-[…]%) and methodological and tax corrections done in the Base 
Model by PwC (-[…]%). 

23  The exchange rate used: EUR 1 = PLN 4. 
24  Plus interest that amounted at the time when the case was notified to the Commission, i.e. in 

August 2012, to at least PLN 324 million (around EUR 81 million). 
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rejected the draft agreement, the Minister of Infrastructure25 submitted a 
request to AW S.A. on 14 October 2010 for repayment of the undue benefit. 

(48) Due to the fact that AW S.A. did not repay the amount specified in the request, 
the Minister and GDDKiA, in a letter of 8 November 2010, applied to the 
Public Prosecution General of the State Treasury for commencement, on 
behalf of the State Treasury, of legal proceedings and for legal representation 
within the scope of recovery of amounts unduly paid to AW S.A. as 
compensations.  

(49) At the same time using its right established by the Concession Agreement, 
AW S.A. contested the repudiation of the Annex 6 to the Concession 
Agreement by bringing the case before an arbitration court. 

(50) The arbitration court decided in favour of the concession holder, stated that the 
Annex 6 is valid and should be respected by the State.26 In June 2013, the 
Polish authorities decided to challenge the arbitration decision by lodging an 
annulment action in the national court. The case is pending. 

End of compensation mechanism 

(51) The need for shadow toll compensation expired on 30 June 2011 due to the 
fact that on 1 July 2011, Poland introduced the electronic toll collection 
system "via TOLL" that replaced the vignettes. The "via TOLL" system is 
obligatory for all heavy goods vehicles and allows its users to perform 
electronic payment settlement for the use of toll road networks based on 
kilometres and on a road category.  

(52) Since the system covers only selected roads and not the whole road network in 
Poland (as the vignettes did) the possibility of double payment has been 
eliminated. Therefore, the concession holders could come back to charge all 
heavy goods vehicles entering toll motorways according to the rules set up in 
the concession agreements. 

3. ASSESSMENT 

(53) The Commission assessment in the given case is limited to the modification of 
the concession agreement with AW S.A. concerning compensation for 
excluding heavy goods vehicles from the obligation to pay a toll for using the 
motorway in the period 1 September 2005 – 30 June 2011. 

3.1. Existence of State aid 

(54) By virtue of Article 107(1) of the TFEU "any aid granted by a Member State 
or through State resources in any form whatsoever which distorts or threatens 

                                                           
25  Whose competence in the subject scope were subsequently taken over by the Minister of 

Transport, Construction and Maritime Economy. 
26  The arbitration was based entirely on grounds of national civil law without any mention of State 

aid law. 
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to distort competition by favouring certain undertakings or the production of 
certain goods shall, in so far as it affects trade between Member States, be 
incompatible with the internal market." 

(55) The criteria laid down in Article 107(1) of the TFEU are cumulative. 
Therefore, in order to determine whether the notified measures constitute State 
aid within the meaning of Article 107(1) of the TFEU all of the following 
conditions need to be fulfilled. Namely, the financial support: 

• is granted by the State or through State resources, 
• favours certain undertakings or the production of certain goods, 
• distorts or threatens to distort competition, and 
• affects trade between Member States. 

3.1.1. Economic activity and notion of undertaking  

(56) According to settled case law, the Commission must first establish whether 
AW S.A. is an undertaking within the meaning of Article 107(1) of the TFEU. 
The concept of an undertaking covers any entity engaged in an economic 
activity, regardless of its legal status and the way in which it is financed.27 
Any activity consisting in offering goods and services on a given market is an 
economic activity.28 

(57) In this regard, the Commission notes that the A2 motorway between Nowy 
Tomysl and Konin is operated on a commercial basis by AW S.A as any 
vehicle that can transit on motorways can use the A2 motorway against 
payment of a remuneration in the form of a toll.  It follows that the entity 
exploiting this infrastructure constitutes an undertaking for the purposes of 
Article 107(1) of the TFEU. 

3.1.2. State resources and imputability to the State 

(58) The concept of State aid applies to any advantage granted through State 
resources by the State itself or by any intermediary body acting by virtue of 
powers conferred on it.29  

(59) In the present case, the compensation for excluding heavy goods vehicles from 
the obligation to pay a toll for using the motorway in the period 1 September 
2005 – 30 June 2011 was paid to AW S.A. by the National Road Fund 
(hereinafter: "NRF"). The NRF was established within Bank Gospodarstwa 
Krajowego (hereinafter: "BGK"), Poland's state-owned bank. The main source 
of the NRF's funding are the income from fuel fee imposed on motor fuels and 
gas introduced to the Polish market (paid by the producers and importers of 
motor fuels) and the motorway toll collected by the GDDKiA. The basis for 
using NRF funds is the annual financial plan of the Fund, prepared by BGK 

                                                           
27 Case C-35/96 Commission v Italy [1998] ECR I-3851; C-41/90 Höfner and Elser [1991] ECR I-

1979; Case C-244/94 Fédération Française des Sociétés d'Assurances v Ministère de l'Agriculture 
et de la Pêche [1995] ECR I-4013; Case C-55/96 Job Centre [1997] ECR I-7119. 

28 Case 118/85 Commission v Italy [1987] ECR 2599; Case 35/96 Commission v Italy [1998] ECR 
I-3851. 

29 Case C-482/99 France v Commission (hereafter: "Stardust Marine") [2002] ECR I-4397.  
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and agreed by the minister competent for transportation and the minister 
competent for public finance, with recommendation from the minister 
competent for regional development in relation to the funds allocated for the 
delivery of the investment under operating programmes co-financed by the 
European Union. Thus, the Commission considers that the compensation 
payments to AW S.A. were financed by State resources and were imputable to 
the State. 

3.1.3. Selective economic advantage  

(60) The Commission notes that the suppression of tolls for heavy goods vehicles, 
due to the amendment of the law on toll motorways30, implied a loss of 
revenues to the concession holders.  

(61) The Commission, however, doubts that the Concession Agreement for the A2 
motorway's section between Nowy Tomysl and Konin gave the concession 
holder a right to be compensated for damages due to legislative changes. The 
Concession Agreement does not explicitly indicate that the State is responsible 
to compensate the concession holder in the event of legislative changes 
resulting in a loss of revenues for the concession holder. In addition, the 
Commission notes that, according to the Concession Agreement, the risk of 
traffic and the level of revenue from tolls is borne by the concession holder.  

(62) In view of the above, the Commission, at this stage, considers that the 
compensation related to the change of law constitutes a new advantage for the 
concession holder that was not provided for by the Concession Agreement and 
therefore was unnecessary to re-establish the economic balance of that 
agreement. 

(63) The Commission invites Poland and third parties to submit comments and 
further information necessary to assess whether the Concession Agreement 
gave AW S.A. a right to be compensated in the event of legislative changes. 

(64) Supposing the concession holder had a right to be compensated for excluding 
heavy goods vehicles from the obligation to pay a toll, the Commission notes 
that such a compensation for the lost revenues would not constitute an 
economic advantage for the purposes of Article 107 (1) TFEU if it were 
limited to the reasonably foreseeable losses of the concession holder 
(according to the best possible estimate available). Any overcompensation 
would constitute an advantage within the meaning of Article 107 (1) TFEU. 

(65) The parties agreed that the compensation (through a shadow toll mechanism) 
should be set at such a level that the situation of the concession holders is 
neither better nor worse than it would have been, if they had still collected 
tolls from heavy goods vehicles. The parties also agreed that this objective is 
met, if the compensation is neutral for IRR of the project (i.e. the 
compensation does not increase or decrease IRR of the project). 

                                                           
30  See footnote 8. 
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(66) Taking into account that IRR is a commonly used indicator to measure and 
compare the profitability of investments, based on which an investor decide to 
enter or not an investment, the Commission considers that choosing IRR for 
calculating the compensation level is an appropriate methodology. 

(67) The Commission also considers that setting up the shadow toll level in two-
step procedure with a financial model is acceptable. The Commission notes 
that the second step allowed verification of the shadow toll level depending on 
real traffic change due to the legislative change. 

(68) Consequently, assuming that the concession holder had a right under the 
Concession agreement to be compensated for loss of revenues due to a 
legislative change, the methodology put in place by the Polish authorities, if 
applied correctly, is acceptable and should not give any undue advantage to 
the concession holders. 

(69) The Commission also notes that in December 2013, it adopted a decision 
concerning the compensation paid to SAM S.A., the concession holder of A4 
motorway between Katowice and Krakow31.The compensation mechanism for 
the concession holder of A4 motorway was based on the same Amendment of 
the Polish law on toll motorways32 and the same methodological assumptions 
that the compensation should be neutral for the financial situation of the 
concession holder (i.e. should be neutral for the IRR of the project). 

(70) As regards the actual application of the methodology in case of AW S.A, the 
Commission notes that the verification of the level of shadow toll (i.e. the 
second step when the shadow toll level was verified based on the real traffic 
data) differs to the way it was applied for A4 motorway.  

(71) In the case of A4 motorway, when the shadow toll level was verified, only the 
traffic forecasts for heavy goods vehicles were replaced by real data in the 
financial model while other data (i.e. for light vehicles) were not updated.  

(72) In the case of AW S.A. the Base Model was replaced by a new financial 
model from June 2007 that contained the real traffic and cost data from the test 
period both for heavy and light vehicles as well as the updated traffic and 
costs forecasts for heavy and light vehicles. This means that for the test period 
– when the level of shadow toll was verified, the Polish authorities took over 
from the concession holder all risks related to traffic and costs for all vehicles 
using the motorway (heavy and light). As a consequence, the State guaranteed 
fully the level of the IRR during the test period33, including for light vehicles 
which were not concerned by the legislative change. 

(73) In the Commission's opinion, this resulted in a new economic advantage for 
the concession holder in comparison with the provisions of the initial 

                                                           
31  N 541/2010 - Shadow toll compensation to Stalexport Autostrada Małopolska S.A. (SAM S.A.) - 

A4 motorway (Katowice - Krakow). 
32  See footnote 8. 
33  In other words, the payments to the Concession holder could, in case of e.g. decrease of light 

vehicle traffic or increase of operating costs related to other factors than increase of heavy goods 
vehicles traffic, compensate also these loss of revenue or increase of costs.   
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Concession Agreement according to which all traffic and cost risk should be 
borne by the concession holder. Moreover, this advantage would not seem 
justified by the need to compensate for the possible negative effects suffered 
by the concession holder as a consequence of the legislative change. 

(74) The Commission invites Poland and third parties to submit comments and 
further information necessary to assess whether the application of 
compensation mechanism resulted in taking over, at least in the period - 
September 2005 – 31 December 2006, of light vehicles traffic and revenue 
risk from the concession holder by the State. 

(75) The Commission also invites Poland and third parties to submit information 
necessary to assess the alleged financial benefit to the concession holder due 
to taking over all traffic and revenue risk in the period - September 2005 – 31 
December 2006 by the State. 

(76) Further the Commission doubts concern the IRR envisaged in the Base Model, 
i.e. the financial model being the basis for setting up the initial shadow toll. 
Poland informed that when the shadow toll level was verified (i.e. Autumn 
2007), it realised that in order to calculate the initial IRR (i. e. IRR before the 
change in law) AW S.A. used a study on traffic and revenue forecasts from 
1999 instead of a more recent one from 2004.  

(77) Because of this, the Base Model showed a higher IRR ([…]%), than it would 
have been, if the most recent data forecasts based on the 2004 study had been 
used (IRR=[…]%). Consequently, according to Poland, it overcompensated 
AW S.A.. In view of Poland, the overcompensation amounts to PLN 894 
million (EUR 223.5 million) plus interest on this amount, that amounted to 
PLN 324 million (EUR 81 million) in August 2012. 

(78) The Commission observes that the key issue in the applied methodology is the 
initial IRR, i.e. the IRR characterising the project just before the introduction 
of the shadow toll. If the IRR in the Base Model was higher than the IRR of 
the project before the introduction of the shadow toll mechanism (as Poland 
argues) the compensation method would result in compensation payments to 
AW S.A higher than the correct ones.  The Commission does not understand 
why the latest available traffic forecasts were not used for the determination of  
the  IRR.  

(79) Consequently, the Commission doubts that the use of the 1999 study on traffic 
and resources forecasts would imply the grant of a new economic advantage 
for AW S.A. which is not necessary to remove the negative effects of the 
legislative change for the concession holder and ensure the economic balance 
of the concession agreement.  

(80) The Commission invites Poland and third parties to submit comments and 
further information necessary to assess whether, the compensation 
methodology and/or the way the methodology was applied granted to AW SA 
an undue economic advantage unnecessary to preserve the economic balance 
of the concession agreement and what was the scale of this advantage. 
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(81) In view of the above, the Commission considers, at the current stage, that the 
assessed compensation payments provided an economic advantage to AW 
S.A. 

3.1.4. Selectivity 

(82) Article 107 (1) TFEU requires that a measure, in order to be defined as State 
aid, favours "certain undertakings or the production of certain goods". In the 
case at stake, the Commission notes that the Act of 28 July 200534 that set up 
the general principles for revenue lost reimbursement, due to the abolishment 
of double charging on toll motorways, concerned the toll motorway operators 
only. Thus this measure is selective within the meaning of Article 107 (1) 
TFEU. Moreover, the compensation for each concession holder was granted 
following individual negotiations between the concession holder and the State. 
It resulted therefore in intrinsically specific measures tailor-made for each 
concessionaire. 

3.1.5.  Distortion of competition and effect on trade 

(83) When aid granted by a Member State strengthens the position of an 
undertaking compared with other undertakings competing in the internal 
market, the latter must be regarded as affected by that aid35. It is sufficient that 
the recipient of the aid competes with other undertakings on markets open to 
competition36. 

(84) The alleged economic advantage granted by the present measure to the AW 
S.A. strengthens its economic position, as it increases the company's revenues. 
Moreover, the market for construction and operation of motorways in Poland 
is open to any economic operator active in the EU. Therefore, the alleged 
advantage to AW S.A. has the potential to distort competition and affect trade 
between Member States.  

3.1.6. Conclusion 

(85) In view of the above the Commission takes the preliminary view that the 
compensation for excluding heavy goods vehicles from the obligation to pay a 
toll for using the motorway in the period 1 September 2005 – 30 June 2011 
constitutes as the whole or in part State aid within the meaning of Article 
107(1) of the TFEU. As the compensation was already put at the disposal of 
AW S.A., the Commission also takes the preliminary view that Poland  did not 
respect the prohibition of Article 108(3) of the TFEU.37 

                                                           
34  The Act of 28 July 2005 amending the Act on toll motorways and the National Road Fund and the 

Road Transport Act 
35 Case T-214/95 Het Vlaamse Gewest v Commission [1998] ECR II-717. 
36  Case T-214/95 Het Vlaamse Gewest v Commission [1998] ECR II-717. 
37 Case T 109/01 Fleuren Compost v Commission [2004] ECR II-127.  
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3.2. Compatibility of the aid 

(86) The Commission has examined, if the potential aid identified above in the 
form of compensation payments for excluding heavy goods vehicles from the 
obligation to pay a toll for using the motorway in the period 1 September 2005 
– 30 June 2011 could be found compatible with the internal market. 

(87) Article 107 (3) of the TFEU provides for certain exemptions to the general 
rule set out in Article 107 (1) of the TFEU that State aid is not compatible 
with the internal market. The aid in question can only be assessed on the basis 
of Article 107 (3) (c) of the TFEU, which stipulates that: "aid to facilitate the 
development of certain economic activities or of certain economic areas, 
where such aid does not adversely affect trading conditions to an extent 
contrary to the common interest", may be considered to be compatible with 
the internal market. In this regard, the Commission notes that none of the State 
aid guidelines directly apply to the motorway infrastructure and its operation.  

(88) The Commission notes that while Poland considers that the possible 
overcompensation to AW S.A. constitutes State aid, no arguments have been 
brought forward as to its compatibility with the internal market.  

(89) According to the case-law of the Court, it is up to the Member State to invoke 
possible grounds of compatibility, and to demonstrate that the conditions for 
such compatibility are met.38 

(90) At this stage the Commission takes a preliminary view that the compensation 
payments in question constitutes as the whole or in part operating aid, 
reducing the motorway operator's current expenditure. According to the case 
law of the Court,39 such operating aid is in principle incompatible with the 
internal market.  

(91) The Commission, however, notes that A2 motorway between Nowy Tomysl 
and Konin is located in an underprivileged region covered by the derogation 
set out in Article 107(3)(a) of the TFEU, and thus, the Commission has 
explored whether the operating aid at stake can be considered compatible 
under the Guidelines on national regional aid for 2007-201340 (hereinafter 
"RAG"). 

(92) According to paragraph 76 of the RAG the operating aid in regions eligible 
under the derogation in Article 107(3)(a) of the TFEU may be granted 
provided that (i) it is justified in terms of its contribution to regional 
development and its nature and (ii) its level is proportional to the handicaps it 
seeks to alleviate.  

(93) The Commission considers that the operating aid resulting in this case 
exclusively in an increase in the IRR of the project for the investors does not 
have any contribution to the regional development of the regions where the 

                                                           
38  Case C-364/90, Italy/Commission. 
39  Case T-459/93 Siemens SA v Commission, ECR [1995] II-01675. 
40  OJ C 54, 4.3.2006, p.13 
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toll motorway is located. Thus, the Commission considers, at the current stage, 
that the criteria set out in the paragraph 76 of the RAG are not met. The 
Commission does not have at its disposal any information that would allow it 
considering the aid compatible with paragraph 76 of the RAG or any other 
State aid provision. 

3.2.1. Conclusion on the compatibility of aid 

(94) Accordingly, the Commission considers at this moment that the compensation 
paid to AW S.A. for excluding heavy goods vehicles from the obligation to 
pay a toll for using the motorway in the period 1 September 2005 – 30 June 
2011 is as in whole or part an incompatible operating aid. 

(95) The Commission invites Poland and third parties to comment on this matter. 

4. INVITATION TO SUBMIT COMMENTS  
 
In the light of the foregoing considerations, the Commission, acting under the 
procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union, requests Poland to submit its comments and to provide all such 
information as may help to assess the aid/measure, within one month of the date of 
receipt of this letter. In particular, the Commission request Poland to submit 
information that may allow verifying whether: 

− AW S.A. had a legal right to be compensated for the loss of revenue due to the 
change of law, 

− the compensation methodology and/or the way the methodology was applied, 
AW SA received an economic advantage and what was the scale of this 
advantage, 

− the alleged State aid to AW S.A. could be found compatible with the internal 
market, 

 
It invites your authorities to forward a copy of this letter to the potential recipient of 
the aid immediately. 
 
The Commission wishes to remind Poland that Article 108(3) of the Treaty on the 
Functioning of the European Union has suspensory effect, and would draw your 
attention to Article 14 of Council Regulation (EC) No 659/1999, which provides that 
all unlawful aid may be recovered from the recipient.  
 
The Commission warns Poland that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. 
It will also inform interested parties in the EFTA countries which are signatories to 
the EEA Agreement, by publication of a notice in the EEA Supplement to the Official 
Journal of the European Union and will inform the EFTA Surveillance Authority by 
sending a copy of this letter. All such interested parties will be invited to submit their 
comments within one month of the date of such publication. 
 
If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
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Commission does not receive a reasoned request by that deadline, you will be deemed 
to agree to publication of the full text of this letter. Your request specifying the 
relevant information should be sent by registered letter or fax to: 

 
European Commission,  
Directorate-General Competition  
State Aid Greffe  
B-1049 Bruxelles  
Fax: +32 2 296 12 42  
Stateaidgreffe@ec.europa.eu  

  

 Yours faithfully, 
For the Commission 

  

 Joaquín ALMUNIA 
Vice-President 

 
 


	1. PROCEDURE
	2. DESCRIPTION OF THE PROJECT AND THE MEASURE
	3. ASSESSMENT
	3.1. Existence of State aid
	3.1.1. Economic activity and notion of undertaking
	3.1.2. State resources and imputability to the State
	3.1.3. Selective economic advantage
	3.1.4. Selectivity
	3.1.5.  Distortion of competition and effect on trade
	3.1.6. Conclusion

	3.2. Compatibility of the aid
	3.2.1. Conclusion on the compatibility of aid


	4. INVITATION TO SUBMIT COMMENTS

